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THE    LAWS    OF    ENGLAND 


Chicory. — A  vegetable  matter,  used  for  admixture  with  or  in 
substitution  for  coffee.  It  is  subject  to  a  customs  duty  on  importation 
of  13s.  3d.  per  cwt.  if  raw  or  kiln-dried,  or  of  2d.  per  lb.  if  roasted  or 
ground.  This  duty  also  applies  to  all  other  vegetable  matters  applicable  to  the 
uses  of  chicory  or  coffee  (39  &  40  Vict.  c.  35,  sched.).  For  the  regulation  of 
import  and  the  collection  of  duties,  see  Customs.  Under  sec.  42  of  the  Cus- 
toms Consolidation  Act,  1876,  39  &  40  Vict.  c.  36,  there  is  a  prohibition  on 
importation  of  any  extract  essence  or  other  concentration  of  chicory,  or  any 
admixture  of  the  same,  "  except  in  transit,  or  to  be  warehoused  for  export 

Chicory  and  such  other  vegetable  matters,  if  grown  in  the  United 
Kingdom,  are  subject  to  an  excise  duty  of  12s.  8d.  per  cwt,  if  raw  or  kiln- 
dried,  and  so  on  in  proportion  for  any  greater  or  less  quantity.  The 
business  of  a  dryer  or  roaster  of  chicory  is  for  the  purpose  of  ensur- 
ing the  recovery  of  this  duty,  subject  to  regulation  by  sees.  8-21  and  33  of 
the  Excise  Act,  1860,  23  &  24  Vict.  c.  113.  He  must  make  entry  of  the 
premises  on  which  he  means  to  exercise  his  business  (s.  8),  and  provide 
a  warehouse  for  storing  the  chicory  when  dried,  where  alone  it  may  be 
stored  (ss.  9-12).  He  must  give  notice  to  the  Excise  of  his  intention  to  dry 
chicory  (s.  10),  and  of  his  intention  to  remove  it  from  the  kiln  or  drying 
apparatus  (s.  11),  and  may  not  remove  it,  from  kiln  to  warehouse,  except  sub- 
ject to  Excise  regulations,  except  in  presence  of  an  excise  officer  (ss.  13-19). 
He  must  provide  scales  and  weights  and  assist  in  weighing  it  for  duty 
(s.  16).  He  may  not  possess  any  dried  chicory  not  dried  in  his  own  kiln 
(s.  17),  and  must  not  roast  chicory  or  coffee  on  the  drying  premises,  except 
by  licence  granted  in  the  case  of  combined  businesses  existing  in  1860 
(s.  18). 

Provision  is  made  as  to  possession  of  duty-paid  foreign  chicory  (s.  19). 
The  penalties  for  disobedience  to  the  Act  are  provided  partly  by  the 
sections  imposing  the  particular  obligations,  partly  by  a  general  provision 
in  sec.  33,  and  are  recoverable  under  the  Inland  Eevenue  Eegulation  Act, 
1890,  53  &  54  Vict.  c.  21.     See  Excise. 

The  sale  of  chicory  is  subject  to  the  same  general  regulations  as  other 
articles  of  food,  and  to  certain  special  regulations  with  respect  to  its 
admixture  with  or  sale  as  coffee.     See  Adulteration  ;  Coffee. 


2  CHIEF  CLEKKS,  CERTIFICATE  OF  MASTERS  OF 

Chief    Clerks,    Certificate   of    Masters   of. —  See 

Masteks  of  Supkeme  Court. 


Chief  Commissioner   of    Police.— See  Police,  Metro- 
polis. 


Chief  Constable. — The  head  officer  of  a  borough  or  county 
police  force. 

1.  In  boroughs  which  have  a  separate  police  force,  he  is  appointed  by 
the  watch  committee  of  the  town  council  (10  &  11  Vict.  c.  89,  s.  6 ;  45  & 
46  Vict.  c.  50,  ss.  190-196),  but  only  in  boroughs  which  are  counties  in 
themselves  does  he  appear  to  be  entitled  to  be  called  chief  constable.  See 
Police,  Borough. 

2.  In  a  county  (including  an  administrative  county  which  has  a  separate 
Court  of  Quarter  Sessions  or  a  separate  county  rate,  and  every  liberty  of  a 
county  which  has  a  separate  commission  of  the  peace,  except  a  borough 
with  less  than  10,000  population)  he  is  appointed  by  the  standing  joint- 
committee  formed  by  the  county  justices  and  the  county  council,  subject 
to  the  approval  of  a  Secretary  of  State  (County  Police  Act,  1839,  2  &  3 
Vict.  c.  93,  ss.  4,  24,  28 ;  Local  Government  Act,  1888,  51  &  52  Vict.  c.  41, 
s.  9).  Where  a  county  has  two  or  more  parliamentary  divisions,  two 
chief  constables  may  be  appointed  (2  &  3  Vict.  c.  93,  s.  4).  Where 
required,  the  same  chief  constable  can  be  appointed  for  two  or  more 
adjoining  counties,  subject  to  the  approval  of  the  standing  joint- 
committee  of  each  county  (20  Vict.  c.  2,  s.  2 ;  51  &  52  Vict.  c.  41,  s.  9). 
He  can  appoint  a  deputy,  subject  to  the  approval  of  the  standing  joint- 
committee  (2  &  3  Vict.  c.  93,  s.  7).  He  has  within  the  county,  and  all 
liberties,  franchises,  and  detached  parts  thereof,  all  the  powers  and  duties  of 
a  constable  within  his  constablewick,  whether  at  common  law  or  any  past  or 
future  statute  (2  &  3  Vict.  c.  93,  ss.  8,  27 ;  3  &  4  Vict.  c.  88,  s.  34 ;  19  &  20 
Vict.  c.  69,  s.  6 ;  51  &  52  Vict.  c.  41,  ss.  9,  39  (1)),  and  also  the  duty  of 
attending  at  general  and  Quarter  Sessions,  and  making  quarterly  reports 
to  the  county  justices  of  all  matters  which  they  require,  and  monthly 
to  the  clerk  of  the  peace  a  return  of  the  disposition  and  number  of 
the  constables  under  his  orders  (2  &  3  Vict.  c.  93,  s.  17 ;  3  &  4  Vict.  c.  88, 
8.  31). 

He  appoints  superintendents  and  petty  constables,  subject  to  the 
approval  of  a  Petty  Sessional  Court ;  and  may  dismiss  any  superintendent 
or  petty  constable,  and  is  subject  to  the  lawful  order  of  the  standing 
joint-committee  and  the  rules  established  for  the  government  of  the  county 
police  force  made  by  a  Secretary  of  State  (2  &  3  Vict.  c.  93,  ss.  3,  6  ;  3  &  4 
Vict.  c.  88,  s.  26).  These  powers  extend  to  borough  forces  consolidated  with 
the  county  force  (3  &  4  Vict.  c.  88,  s.  15). 

He  is  forbidden  to  canvass  but  not  to  vote  at  a  parliamentary  or 
municipal  election  (19  &  20  Vict.  c.  69,  s.  9 ;  22  &  23  Vict.  c.  32,  s.  3 ; 
56  &  57  Vict.  c.  6). 

He  is  substituted  for  the  now  abolished  high  constable,  for  the  purpose 
of  actions  or  claims  against  a  hundred  or  other  like  district  (32  &  33  Vict, 
c.  47,  s.  5).     See  Police,  County. 


Children. — See  Cruelty  to  Children;  Wills. 


CHILTERN  HUNDREDS  3 

Chiltern  Hundreds.  —  The  stewardship  of  the  Chiltern 
Hundreds,  that  is  to  say  of  the  three  hundreds  of  Stoke,  Desborough, 
and  Burnham,  in  the  county  of  Buckingham,  is  an  ancient  office  under  the 
Crown,  which  is  kept  up,  as  explained  below,  for  the  purpose  of  enabling 
members  of  the  House  of  Commons  to  vacate  their  seats,  though  the  duties 
and  emoluments  attached  to  it  have  long  since  disappeared.  It  appears 
from  the  records  of  the  time  of  Edward  L,  known  as  the  Hundred  Rolls, 
that  these  three  hundreds  were  then  in  the  king's  hands.  They  were 
managed  by  a  royal  steward  as  bailiff,  who  answered  for  the  rents  and 
profits,  and  had  a  court  leet,  returns  of  writs,  and  other  privileges  and  profits 
within  his  bailiwick.  The  steward  of  the  Chilterns  and  the  other  Crown 
stewards  were  appointed  in  the  Exchequer,  and  eventually  the  right  of 
appointment  passed  to  the  Chancellor  of  the  Exchequer,  in  his  capacity  of 
Under- Treasurer,  an  office  united  to  the  Chancellorship  in  the  time  of 
Henry  viii.  At  the  present  day  the  Chancellor  only  appoints  to  the 
Chilterns  and  Northstead  stewardships. 

In  1615  James  l.  granted  the  Chiltern  Hundreds  by  letters  patent  to 
Sir  Francis  Goodwin  for  three  lives  at  the  rent  of  £1,  6s.  8d.  per  annum; 
and  in  1679  a  Treasury  warrant  was  made  out  for  the  grant  of  the 
"  custody,  stewardship,  and  bailiwick "  of  the  three  hundreds  to  Thomas 
D'Oyley  for  a  term  of  thirty-one  years  at  a  yearly  rental  of  £1,  6s.  8d. 
and  a  fine  of  £150.  In  the  course  of  time  the  Stewards'  Courts  ceased  to 
be  held,  and  the  rents  reserved  to  the  Crown  were  sold  as  fee-farm 
rents ;  so  that  probably  the  office  of  steward  had  ceased  to  be  one  of  any 
substantial  profit  before  the  year  1750,  when  it  was  first  used  for  its 
present  purpose.  There  is  said  to  have  been  a  nominal  salary  of  20s.  or 
25s.  until  shortly  before  1839. 

An  ancient  rule  dating  from  the  time  when  service  in  the  House  of 
Commons  was  regarded  as  a  burden  rather  than  a  privilege,  prevented 
members  from  resigning  their  seats.  In  1623  'the  House  resolved  that 
"  a  man  after  he  is  duly  chosen  cannot  relinquish."  In  the  middle  of 
the  eighteenth  century  an  indirect  method  of  resignation  was  discovered  in 
the  provisions  of  the  Place  Bill,  6  Anne,  c.  41,  ss.  25,  26,  that  members  of 
the  House  of  Commons  accepting  any  place  of  profit  under  the  Crown  other 
than  a  higher  commission  in  the  army,  should  thereby  vacate  their  seats 
(but  with  right  of  re-election  in  the  case  of  offices  created  before  October 
25,  1705).  It  had  been  decided  in  1740  that  Sir  Watkins  Williams  Wynn 
by  succeeding  on  his  father's  death  to  the  reversion  of  the  steward- 
ship of  Bromfield  and  Yale,  held  under  a  grant  from  the  Crown,  at  a 
salary  of  £20,  had  accepted  an  office  under  the  Crown  which  vacated  his 
seat.  In  1750  the  Chilterns'  stewardship  was  granted  to  John  Pitt  to 
enable  him  to  vacate  his  seat  and  stand  for  another  constituency. 
In  1757  it  was  granted  to  the  elder  Pitt  on  his  return  to  office  to 
hasten  his  re-election.  In  1774  Lord  North  refused  to  grant  it  to  a 
member  who  desired  to  vacate  his  seat  for  the  purpose  of  standing 
for  another  constituency  against  a  supporter  of  Lord  North's.  This 
proceeding,  which  would  not  now  be  imitated,  led  to  the  introduction 
of  a  bill  to  enable  members  to  resign  their  seats,  but  the  proposal  was 
defeated. 

In  1893  the  principles  on  which  the  office  is  now  granted  were  explained 
by  Sir  William  Harcourt  as  follows  (Parliamentary  Debates,  31st  January 
1893,  p.  50)  : — "  First  of  all,  it  is  the  duty  of  the  Chancellor  of  the  Exchequer 
to  grant  the  Chiltern  Hundreds  immediately  when  they  are  asked  for,  unless 
there  is  some  reason  to  the  contrary.  ...  In  the  second  place,  the  grant  has 


4  CHIMNEY 

no  reference  to  the  character  or  fitness  of  the  applicant.  That  is  shown  by 
the  charge  in  the  warrant  to  which  I  have  referred."  (The  words  attaching 
honour  and  credit  to  the  office  were  struck  out  of  the  warrant  in  view  of  the 
occasional  necessity  of  granting  it  to  undesirable  members.)  "  Thirdly,  the 
action  of  the  Chancellor  of  the  Exchequer  is  purely  ministerial.  He  has 
not  the  duty  or  the  right  or  the  means  to  investigate  cases  of  suspicion. 
.  .  .  Fourthly,  there  are  no  exceptions  to  these  rules  except  in,  or  to  main- 
tain the  authority  of  the  House  in,  cases  where  it  has  jurisdiction,  as  in 
matters  relating  to  elections.  There  the  House  does  not  allow  its  jurisdic- 
tion to  be  defeated  as  it  would  be  by  the  withdrawal  of  the  question."  But 
see  further,  the  paper  quoted  below,  at  p.  61. 

The  offices  of  Steward  of  the  Chilterns  and  of  Steward  of  the  Crown 
Manor  of  Northstead  are  now  granted  alternately  by  the  Chancellor  of  the 
Exchequer  for  this  purpose.  The  seat  is  vacated  by  the  acceptance  of  the 
office.  The  warrant  made  out  on  each  new  grant  revokes  the  previous 
grant.  On  some  occasions  the  same  office  has  been  granted  twice  on  the  same 
day.  The  office  may  be  granted  during  the  recess,  but  in  that  case  a  new 
writ  does  not  issue  until  the  meeting  of  Parliament  (21  &  22  Vict.  c.  110). 
In  Ireland  after  the  passing  of  the  Place  Act  of  1793,  33  Geo.  iii.  c.  41, 
which  corresponded  to  the  English  statute  of  Anne,  the  Escheatorships  of 
Munster  and  Ulster  were  granted  by  the  Lord  Lieutenant  of  Ireland  by  letters 
patent  under  the  Great  Seal  of  Ireland  to  enable  members  of  the  Irish  House 
of  Commons  to  vacate  their  seats.  These  offices  were  used  for  this  purpose 
after  the  Union  until  1820 ;  they  were  abolished  in  1838,  though  the 
Escheatorship  of  Munster  was  erroneously  treated  as  surviving  in  21  &  22 
Vict.  c.  100. 

The  above  is  founded  on  the  paper  laid  before  the  Select  Committee  of 
the  House  of  Commons  on  Vacating  of  Seats,  Parliamentary  Papers,  1894, 
H.  C.  278,  see  p.  1,  etc.,  and  pp.  52-80. 


Chimney. — l.  Construction. — The  construction  of  chimneys  and 
flues  is  regulated  outside  London  by  the  Chimney  Sweepers,  etc..  Act, 
1840,  3  &  4  Vict.  c.  85,  and  sec.  157  of  the  PubHc  Health  Act,  1875,  38  & 
39  Vict.  c.  55.  The  first  Act  provides  for  the  materials,  diameter  and  angles 
of  a  chimney.  The  latter  empowers  the  making  of  by-laws.  In  London 
their  construction  is  regulated  by  sees.  64-67  of  the  London  Building  Act, 
1894,  57  &  58  Vict.  c.  ccxiii. 

2.  Fires. — There  is  ,  no  statutory  duty  requiring  the  sweeping  of 
chimneys,  but  the  provisions  of  the  law  come  very  near  to  imposing 
that  duty. 

In  London,  including  the  city,  the  occupier  of  a  house  whose  chimney 
catches  fire,  irrespective  of  any  question  of  negligence,  is  liable  to  a  penalty 
not  exceeding  20s.,  recoverable  before  a  Court  of  summary  jurisdiction. 
If  he  can  prove  that  the  fire  was  due  to  the  neglect  or  wilful  default 
of  another  person,  he  can  recover  the  penalty  by  purely  summary 
proceedings  (Metropolitan  Fire  Brigade  Act,  1867,  28  &  29  Vict.  c.  90, 
s.  23). 

Outside  London,  in  boroughs  and  other  urban  districts,  the  occupier  or 
user  of  premises  whose  chimney  catches  on  fire  by  accident  is  liable  to 
a  penalty,  recoverable  summarily,  not  exceeding  10s.,  unless  he  can  show 
that  the  accident  in  nowise  arose  from  the  carelessness,  neglect,  or  omission 
of  himself  or  his  servant  (10  &  11  Vict.  c.  89,  s.  31 ;  38  &  39  Vict.  c.  55, 
s.  171).     And  wilfully  setting  a  chimney  on  fire  or  causing  it  to  be  set  on 
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fire  is  punishable  by  a  penalty  not  exceeding  £5,  recoverable  summarily 
(10  &  11  Vict.c.  89,  s.  30;  38  &  39  Vict.  c.  55,  s.  171).  This  enactment 
was  passed  to  put  a  stop  to  the  north  country  practice  of  cleanmg  a  chininey 
by  setting  fire  to  the  soot  in  it.  The  summary  remedy  does  not  exclude 
the  right  to  proceed  by  indictment  for  arson  in  a  proper  case  (10  &  11 

Vict.  ?.  89,  s.  30).  .  1  ,   ,  1     ,        A  f 

3  Sweeps.— The  business  of  chimney-sweeper  is  regulated  by  tour  Acts 
of  Parliament.  The  first  (3  &  4  Vict.  c.  85),  passed  in  1840,  put  an  end  to 
the  abuses  then  existing  as  to  the  apprenticeship  and  servitude  of  young 

children  in  this  trade.  ,     ^    j      s 

The  Act  of  1840  (s.  3)  forbids  the  apprenticeship  to  the  trade  ot  any 
child  under  sixteen,  and  makes  the  indentures  void. 

The  Act  of  1864  (s.  6)  forbids  the  employment  of  a  child  under  ten  to 
do  or  assist  in  any  work  connected  with  the  trade,  except  at  the  house  or 
place  of  business  of  the  sweeper.  Under  sec.  7  a  chimney-sweeper  may  not 
bring  a  person  under  sixteen  in  his  employment  or  under  his  control  to  a 
place  where  he  is  going  to  sweep  a  chimney  or  clear  a  flue.  And  under 
sec  1  of  the  Act  of  1840,  no  person  under  twenty-one  may  ascend  or 
descend  a  chimney  or  flue.  The  penalty  for  these  offences  is  a  fine 
not  exceeding  £10,  recoverable  summarily  and  payable  half  to  the 
informer  and  half  to  the  poor  of  the  parish  in  which  the  offender 
lives  (3  &  4  Vict.  c.  85,  ss.  7,  8,  12 ;  28  &  29  Vict.  c.  37,  ss.  5,  8, 
9  10  11)  There  is  an  appeal  to  Quarter  Sessions  from  a  conviction 
(3  &'4  Vict.  c.  85,  s.  11;  27  &  28  Vict.  c.  37,  s.  4).  See  Appeals  {to 
Quarter  Sessions).  . 

The  enforcement  of  these  Acts  is  put  under  the  special  but  not  exclusive 
superintendence  of  the  police  by  the  Act  of  1878,  38  «fe  39  Vict.  c.  70,  s.  21, 
the  provisions  of  which  are  cumulative  upon,  and  not  exclusive  of,  the 
regulations  of  the  Vagrancy  Acts  and  local  statutes  and  by-laws  for  the 
control  of  chimney-sweepers  (ss.  24,  25).  Under  that  Act,  no  master 
chimney-sweeper  is  allowed  to  practise  without  a  certificate  from  the  chief 
officer  of  poHce  in  the  district  in  which  he  practises  (38  &  39  Vict.  c.  70 
ss  5  6  9)  which  is  available  in  other  districts  on  indorsement  by  the  chief 
officer  of  police  for  that  district  (s.  13).  The  certificate  is  issued  after  an 
apphcation  in  the  form  prescribed  by  the  Act,  delivered  at  the  police 
station  nearest  to  the  applicant's  dwelUng,  and  lasts  for  a  year  from  its 
date.  A  fee  of  2s.  6d.  is  charged  for  the  certificate  (s.  10),  and  goes 
to  the  pension  fund  of  the  police  force  for  the  district  (57  &  58  Vict. 

c.  51,  s.  2).  ■,     11  1  1  u 

A  chimney-sweeper  must  give  his  name  and  address  on  demand  by  any 
person  for  whom  he  off"ers  to  act  or  acts  as  chimney-sweeper,  or  to  any 
justice  or  constable  (1874,  s.  16).  The  certificate  must  be  produced  on  demand 
(s.  17),  is  not  assignable  (s.  18),  and  is  necessary  to  authorise  carrying  on 
business  (s.  15),  and  can  be  taken  away  by  the  justices  on  conviction  of  an 
off-ence  under  the  Acts  of  1840  and  1874  (1874,  s.  20).  Penalties  recoverable 
summarily  without  appeal  are  provided  for  breaches  of  sees.  15-1« 
of  the  Act  of  1874.  Fabrication  or  falsification  of  a  certificate,  or  making 
false  statements  to  obtain  one,  or  use  of  a  fabricated  or  falsified  certificate, 
are  also  summarily  punishable  under  sec.  19. 

Under  the  Act  of  1894  (57  &  58  Vict.  c.  51,  s.  1)  chimney-sweepers  are 
forbidden  to  knock  at  houses  from  door  to  door,  or  ring  a  bell,  or  use  a 
noisy  instrument,  or  to  the  annoyance  of  any  inhabitant  to  ring  the  door 
bell  of  a  house  with  a  view  to  soHcit  custom,  under  a  penalty  not  exceeding 
208.,  recoverable  summarily. 


6  CHIVALRY,  GUARDIANS  IN 

Chivalry,  Guardians  in.— See  Tenures. 


Chlorodyne. — A  proprietary  medicine  containing  morphia  and 
chloroform,  which  can  be  sold  only  by  chemists  or  druggists  or  apothecaries 
in  accordance  with  the  provisions  of  the  Pharmacy  and  Sale  of  Poisons  Act, 
1868,  31  &  32  Vict.  c.  12,  ss.  15-17  {Pharmaceutical  Society  v.  Piper  [1893], 
1  Q.  B.  686 ;  Same  v.  Armson  [1894],  2  Q.  B.  720). 


Chloroform  is  one  of  the  poisons  scheduled  to  the  Pharmacy  and 
Sale  of  Poisons  Act,  1868,  31  &  32  Vict.  c.  121,  Sched.  A,  part  2,  which 
may  only  be  sold  subject  to  the  restrictions  and  precautions  prescribed 
by  sees.  15,  16, 17  of  the  Act.     See  Poison. 


Cholera. — See  Disease. 


ChOSeS  in  Action. — This  phrase  had  originally  a  clear  and 
definite  meaning — viz.  a  right  to  take  proceedings  in  a  Court  of  law  to 
recover  a  debt  or  damages.  In  this  sense  it  was  opposed  to  chattels  or 
choses  in  possession  which  were  tangible  personal  property.  Then,  as  the 
jurisdiction  of  the  Court  of  Chancery  arose  and  extended,  there  came  to  be 
equitable  choses  in  action — rights,  that  is,  to  sue  in  equity  for  relief  which 
could  not  (before  1875)  be  obtained  in  a  Court  of  law.  Thus  a  legacy  was 
called  an  equitable  chose  in  action,  because,  if  the  executor  withheld  pay- 
ment, the  only  remedy  of  the  legatee  was  in  equity ;  no  action  lay  at  law 
for  a  legacy  {Peeks  v.  Strutt,  1794,  5  T.  E.  690).  And  there  was  this 
marked  distinction  between  legal  and  equitable  choses  in  action  :  the  former 
class  were  not  transferable  at  common  law ;  but  the  latter  were  assignable 
from  one  person  to  another,  and  the  assignee  might  sue  in  equity  in  his  own 
name.  See  Assignments  of  Choses  in  Action,  vol.  i.  pp.  352,  353.  In 
modern  times  there  sprung  up  several  species  of  incorporeal  personal  pro- 
perty which  were  unknown  to  our  ancestors,  such  as  consols,  stock, 
shares,  patents,  and  copyrights ;  and  all  these  for  want  of  a  better  classifi- 
cation were  also  called  choses  in  action ;  so  that  term  now  practically 
includes  "  all  personal  chattels  which  are  not  in  possession "  (per  Lord 
Blackburn  in  Colonial  Pank  v.  Whinney,  1886,  11  App.  Cas.  440). 
Even  a  ticket  in  a  Derby  sweep-stakes  has  been  held  to  be  a  chose  in 
action  {Jones  v.  Carter,  1845,  8  Q.  B.  134).  See,  however,  May  and 
Another  v.  Lane,  1894,  64  L.  J.  Q.  B.  237,  which  is  discussed  on  p.  355 
of  vol.  i. 

Pankruptcy. — Where  any  part  of  the  property  of  a  bankrupt  consists  of 
choses  in  action,  they  shall  be  deemed  to  have  been  duly  assigned  to  the  trustee 
(Bankruptcy  Act,  1883,  s.  50,  subs.  5).  Debts  due  or  growing  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business  are  within  the  order  and 
disposition  clause ;  all  other  choses  in  action  are  not  {ibid.  s.  44,  subs.  3). 
The  right  of  a  lessee  in  equity  to  be  relieved  against  a  forfeiture  is  a  chose  in 
action  within  sec.  50,  and  on  the  bankruptcy  of  the  lessee  it  passes  to  his 
trustee,  who  may  assign  it  to  a  purchaser  {Howard  v.  Fanshawe  [1895],  2  Ch. 
581). 

Marriage. — The  word  "property"  in  the  Married  Women's  Property 
Act,  1882,  includes  choses  in  action  (s.  24).     Hence  the  choses  in  action  of 
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any  woman  married  after  January  1,  1883, — and  all  choses  in  action  which 
accrue  after  that  date  to  any  woman  married  before  that  date, — are  now  her 
separate  property,  which  she  can  acquire,  hold,  and  dispose  of,  in  the  same 
manner  as  if  she  were  a,  feme  sole  (ss.  1,  2,  5).  A  wife  may,  however,  assign 
her  chose  in  action  to  her  husband ;  so  may  a  husband  to  his  wife  (44  & 
45  Vict.  c.  41,  8.  50).     See  Husband  and  Wife  and  Choses  in  Possession. 

Death. — The  bequest  of  any  chose  in  action  to  a  person  named  is  a 
specific  legacy,  even  though  the  indorsement  of  the  executors  be  necessary 
before  they  can  be  reduced  into  possession.  "  The  executors  are  bound  to  do 
that  which  is  required  to  get  in  the  legacy,  and  hand  it  over  to  the  legatee  " 
{In  re  Rohson  [1891],  2  Ch.  559).  But  vmder  a  general  bequest  of  the 
goods  and  chattels  in  a  particular  house  choses  in  action  will  not  pass 
{Green  v.  Symonds,  1730,  1  Bro.  C.  C.  129  n. ;  Moore  v.  Moore,  1781, 
iUd.  127). 

Choses  in  Action,  Ojfen^es  as  to. — There  is  no  criminal  remedy  at  common 
law  for  interference  with  the  ownership  by  another  of  a  chose  in  action  as 
such,  except  by  prosecution  for  conspiracy  to  cheat  and  defraud  or  for  a 
common  law  cheat  or  common  law  forgery  (see  Calyes  case,  1684,  8  Co. 
Kep.  33  ;  B.  v.  Watts,  1853,  23  L.  J.  M.  C.  56).  This  rule  extends  to 
evidences  of  title  to  a  chose  in  action.  Most  of  the  statutory  penalties  for 
theft,  forgery,  or  damages  to  securities  or  documents  which  constitute  a 
chose  in  action  are  collected  in  the  Criminal  Law  Consolidation  Acts  of 
1861.     See  Factor;  False  Pretences ;  Forgery;  Larceny. 

The  mortgagor  or  seller  of  choses  in  action  or  his  solicitor  or  agent  who 
conceals  from  the  mortgagee  or  purchaser  written  instruments  of  title  to  the 
chose  in  action  or  incumbrances  thereon,  or  falsifies  a  pedigree  on  which  the 
title  depends,  in  order  to  induce  the  purchaser  or  mortgagee  to  accept  the  title 
as  good,  and  with  intent  to  defraud,  is  guilty  of  a  misdemeanour,  and  liable 
to  imprisonment  with  or  without  hard  labour  for  not  over  two  years  (22  & 
23  Vict.  c.  35,  s.  24 ;  23  &  24  Vict.  c.  38,  s.  8).  Prosecutions  may  not  be 
instituted  without  the  sanction  of  the  Attorney-General  or  Solicitor-General. 
The  offence  seems  to  be  triable  at  Quarter  Sessions  (5  &  6  Vict.  c.  38,  s.  1). 
The  criminal  remedy  does  not  bar  civil  remedies. 


Choses  i  n  Possession . — A  term  used  in  opposition  to  Choses 
IN  Action  {q.v.)  to  denote  tangible  and  moveable  personal  chattels  of 
which  a  person  has  not  only  the  absolute  ownership,  but  also  the  possession. 
The  possession  may,  however,  be  either  absolute  or  qualified ;  it  is  qualified 
when  the  person  entitled  to  it  "  has  not  an  exclusive  right,  or  not  a  per- 
manent right,  but  a  right  which  may  sometimes  subsist  and  at  other  times 
not  subsist,  as  in  the  case  of  game,  water,  and  goods  pawned  or  pledged 
upon  condition "  (Smith,  Real  and  Personal  Rroiierty,  6th  ed.,  s.  893 ;  see 
also  Williams,  Personal  Property,  14th  ed.,  pp.  43  et  seq.).  The  distinction 
between  a  chose  in  possession  and  a  chose  in  action  was  much  more  marked 
in  the  old  law  than  it  is  now.  A  chose  in  possession  has  always  been  freely 
transferable  by  delivery ;  in  this  respect  differing  from  a  chose  in  action, 
which  formerly  was  not  assignable  in  law,  although  it  was  in  equity.  There 
were  other  important  points  of  difference  in  the  old  law,  e.g.  a  chose  in  action 
could  not,  although  a  chose  in  possession  might,  be  the  subject  of  larceny ; 
and  prior  to  the  Married  Women's  Property  Act  a  woman's  choses  in 
possession  vested  immediately  on  her  marriage  in  her  husband,  whereas  her 
choses  in  action  did  not  become  her  husband's  absolute  property  uiitil  he 
reduced  them  into  possession. 


8  CHEISTIAN  BEOTHEES 

Christian  Brothers.— A  religious  brotherhood,  founded  in 
Waterford  in  1802  by  Mr.  Edmund  Eice,  in  imitation  of  a  French  Order 
bearing  the  same  name,  founded  in  1684  by  the  Abbe  de  la  Salle ;  its  object 
being  the  religious  education  of  the  Irish  Eoman  Catholic  poor.  The  mem- 
bers take  the  usual  religious  vows.  There  are  houses  of  the  Order  in  almost 
every  town  in  Ireland,  as  well  as  in  several  colonial  towns.  The  education 
given  in  schools  of  the  Christian  Brothers  has  been  approved  by  several 
Eoyal  Commissions  ;  but,  except  for  a  few  years  after  1832,  the  Order  has  not 
accepted  a  Government  grant  and  placed  its  schools  in  connection  with  the 
Irish  Board  of  Education,  owing  to  its  objection  to  the  conscience  clause 
imposed  by  the  Board. 

A  bequest  to  the  Christian  Brothers  is  void,  as  being  made  to  a  body 
bound  by  monastic  vows  {Murphy  v.  Cheevers,  1885,  L.  E.  Ir.  17,  209)  ; 
but  a  bequest  to  one  of  their  schools  is  valid  (Heron  v.  Donndlan,  cited 
ibid.). 


Christian  Burial. — 1.  This  in  England  has  always  been  under- 
stood as  meaning  the  decent  interment  of  a  corpse  in  consecrated  ground 
or  a  consecrated  building  with  the  rites  of  the  Church  (see  Gilbert  v. 
Blizzard,  1820,  2  Hag.  Con.  333).  Such  interment  was  the  ecclesiastical,  if  not 
the  civil,  right  of  every  baptized  parishioner,  who  was  not  during  his  lifetime 
excommunicated  or  excluded  from  Church  privileges,  or  against  whom  an 
inquisition  of  felo  de  se  had  not  been  found  {B.  v.  Steivart,  1840,  12  Ad. 
&  E.  773).  Excommunication  has  fallen  into  disuse.  Use  of  the  burial 
service  is  forbidden  in  the  case  of  a  felo  de  se  (see  13  &  14  Chas.  ii.  c.  4,  ss. 
24,  25,  28,  and  Prayer-Book  of  Chas.  Ii.).  The  definition  includes  Jews, 
Turks,  infidels,  and  (excommunicated)  heretics.  A  felo  de  se  was  buried 
in  the  highway  at  cross  roads,  with  a  stake  driven  through  his  body 
(4  Black.  Com.  190),  until  the  change  in  the  law  effected  in  1882  by 
45  &  46  Yict.  c.  19.     See  Felo  de  Se  ;  Suicide. 

Eefusal  of  Christian  burial  by  the  minister  where  it  is  demanded  in  a 
case  of  right  is  an  ecclesiastical  offence ;  and  refusal  to  permit  the  inter- 
ment without  rites  of  an  unbaptized  parishioner  in  a  churchyard  is  said  to 
be  a  misdemeanour  (1  Phill.  Bed.  Law,  2nd  ed.,  653). 

The  burial  of  a  corpse  with  rites  other  than  those  of  the  Church  or 
in  ground  not  consecrated,  is  not  Christian  burial  in  the  stricter  sense; 
although,  since  the  Toleration  Act,  it  cannot  be  regarded  as  a  breach 
of  English  law,  and  the  term  "  Christian  burial "  tends  to  be  considered  as 
equivalent  to  decent  and  solemn  burial. 

Until  the  Burials  Act,  1880,  43  &  44  Vict.  c.  41,  it  was  not  lawful  to 
bury  in  consecrated  ground  of  the  Established  Church,  except  with  the 
rites  of  the  Church,  nor  could  the  rites  of  the  Church  of  England  be  used 
except  for  burials  in  consecrated  ground.     See  Churchyard. 

There  is  no  enforceable  right  to  have  non-parishioners  buried  in  a 
churchyard  (2  Phill.  Bccl.  Law,  2nd  ed.,  654,  653),  except  in  the'  case  of 
corpses  cast  up  bv  the  sea  or  from  navigable  waters  (48  Geo.  ill.  c.  75 ; 
49  &  50  Vict.  c.  20). 

2.  In  It.  V.  Price,  1884,  12  Q.  B.  D.  247,  decided  after  the  Burials  Acts 
and  particularly  that  of  1880,  Stephen,  J.,  considered  the  question  of  the  rights 
of  a  deceased  person  or  his  relatives  as  to  decent  and  orderly  disposal  of  the 
dead  with  some  form  of  religious  rite,  whether  by  cremation  or  interment. 
In  this  case  he  had  to  consider  whether  disposal  of  a  body  by  burning 
without  funeral  rites  was  an  offence  against  the  law ;  and  his  opinion,  while 
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apparently  not  inconsistent  with  the  later  case  of  H.  v.  Stevenson,  1884,  13 
Q.  B.  D.  247,  nor  with  the  law  as  it  now  stands,  cannot  be  read  as  in  any 
way  altering  the  old  law  as  to  Christian  burial.     See  Corpse  ;  Cremation. 

3.  Under  the  Anatomy  Act,  1832,  2  &  3  Will.  iv.  c.  75,  a  corpse  may 
not  be  dissected  if  the  surviving  husband  or  wife  or  any  know^n  relation 
requires  its  interment  (s.  7),  and  after  dissection  the  remains  must  be 
decently  interred  in  consecrated  ground  or  a  public  burial  ground  in  use 
for  persons  of  the  religious  persuasion  to  which  the  deceased  belonged  (s.  13). 


Christian  Name. — The  custom  of  giving  a  new  name  to  every 
person  on  his  or  her  admission  by  baptism  (q.v.)  into  the  Christian  Church 
dates  from  a  very  early  period  in  the  history  of  the  Church,  and  was  probably 
adopted  from  the  Jewish  custom  of  giving  a  new  name  to  every  child  at 
circumcision.  Its  object  is  to  remind  the  Christian  of  the  duties  and 
privileges  on  which  he  entered  at  baptism.  A  Constitution  of  Archbishop 
Peckham  (ob.  1292)  directs  that  ministers  shall  take  care  not  to  permit 
wanton  names  {i.e.  names  of  a  lascivious  sound)  to  be  given  to  children, 
especially  female  children,  at  baptism ;  and  that  if  any  such  name  be 
given,  it  shall  be  changed  by  the  bishop  at  confirmation  (Lindwood,  p. 
246).  The  rubrics  in  the  baptismal  offices  of  the  Book  of  Common  Prayer 
direct  that  the  priest  shall  ask  the  godfathers  and  godmothers  the  name  of 
the  child  or  adult  to  be  baptized,  and  in  baptizing  name  him  accordingly  ; 
except  in  the  case  of  the  private  baptism  of  infants,  when  the  infant  is  to 
be  named  by  someone  present.  But  though  these  rubrics  do  not  expressly 
authorise  the  priest  to  object  to  a  name  proposed,  he  no  doubt  possesses, 
and  in  fact  exercises  when  he  considers  it  necessary,  the  right  of  making 
such  objection  on  religious  or  moral  grounds,  and  of  requiring  the  god- 
parents to  choose  a  more  suitable  name.  By  statute  52  Geo.  iii.  c.  46,  s.  1 
(1812),  repeating  the  provisions  of  an  injunction  of  1538,  Canon  70  of  1603, 
and  some  previous  enactments,  it  is  directed  that  a  register  of  (amongst 
other  things)  baptisms  shall  be  kept  by  the  officiating  minister  of  eacli 
parish,  in  the  form  provided  in  Schedule  A  annexed  to  the  Act,  in  which 
a  space  is  left  for  the  Christian  name.  And  by  37  &  38  Vict.  c.  88  (1874), 
repealing  6  &  7  Will.  iv.  c.  86  (1836),  to  the  same  effect,  it  is  enacted  that 
the  birth  of  every  child  born  alive  after  the  commencement  of  the  Act 
shall  be  registered  by  the  registrar  in  the  form  in  the  schedule  to  s.  4, 
in  which  a  space  is  left  for  the  name  {i.e.  Christian  name),  if  any ;  and  s.  8 
provides  that  if  the  name  by  which  a  child  was  registered  is  altered,  or 
if  having  been  registered  without  a  name,  a  name  is  given  to  it,  the  name 
or  altered  name  may  within  twelve  months  of  the  registration  of  the  birtli 
be  entered  in  the  register  upon  production  of  a  certificate  in  one  of  the 
forms  appointed  in  the  first  schedule  to  the  Act ;  such  form  being  directed 
to  be  signed  by  the  officiating  minister,  if  the  name  was  given  in  baptism, 
if  •  otherwise,  by  the  parent  or  guardian  or  other  person  procuring  the 
alteration  or  giving  of  the  name.  We  have  above  noticed  Archbishop 
Peckham's  Constitution  directing  that  an  improper  name  should  be  changed 
by  the  bishop  at  confirmation.  Before  the  Reformation  the  possibility  of 
such  a  change  was  clearly  contemplated  by  the  form  of  the  Office  for  Con- 
firmation, in  which  the  bishop  was  directed  to  ask  the  child's  name  before 
anointing  him  with  the  chrism,  and  afterwards,  naming  him,  to  sign  him 
with  the  cross.  (See  the  Office  in  the  Saritin  Manual;  Surtees'  Society's 
Publications,  vol.  Ixiii.,  Appendix,  p.  96.)  In  the  First  Prayer-Book  of 
Edw.  VI.,  also,  the  bishop   in  confirming   is   directed  to  name  the  child, 
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though  not  to  previously  ask  the  name.  But  as  all  mention  of  the  name 
is  omitted  in  the  Confirmation  Offices  of  the  second  and  subsequent  Prayer- 
Books,  it  has  been  thought  by  some  that  the  power  of  changing  a  Christian 
nanie  at  confirmation  no  longer  exists.  This,  however,  is  contrary  to  the 
opinion  of  Lord  Coke  (1  Inst.  3),  and  to  a  case  there  cited  by  him, 
the  form  of  the  Confirmation  Office  being  in  his  time  the  same  as  now.  In 
1707,  also,  the  Bishop  of  Lincoln  changed  a  name  at  confirmation,  and 
ordered  the  new  name  to  be  entered  in  the  register ;  and  for  later  cases  see 
Notes  and  Queries,  4th  series,  vi.  17 ;  7th  series,  ii.  77.  It  appears  from  the 
above  cases  that  the  power  of  alteration  is  not  confined  to  objectionable 
names.     In  practice,  a  name  is  sometimes  added  at  confirmation. 

[Authorities. — Hook's  Church  Dictionary/ ;  Phillimore's  Ecclesiastical  Law, 
2nd  ed.] 


Christianity. — "There  is  abundant  authority  for  saying  that 
Christianity  is  part  and  parcel  of  the  law  of  the  land."  So  Kelly,  C.  B., 
said  in  Cowan  v.  Milhourn,  1867,  L.  E.  2  Ex.  at  p.  234.  But  the  statement 
must  not  be  taken  too  literally.  It  is  true  that  Christianity  is  the  religion 
of  the  Church  which  is  by  law  established  in  this  country ;  and  that  it  has 
had  a  large  share  in  making  our  law  what  it  is.  But  in  no  other  sense  is 
Christianity  part  of  the  law  of  England.  Our  law  recognises  and  protects 
the  Jewish  religion  and  other  beliefs  which  are  opposed  to  Christianity 
(see  9  &  10  Vict.  c.  59 ;  32  &  33  Vict.  c.  68 ;  33  &  34  Vict.  c.  49 ;  51  &  52 
Vict.  c.  46). 

Lord  Hale  was  the  first  to  assert  that  "  Christianity  is  parcel  of  the 
laws  of  England,"  in  1676,  in  the  course  of  his  judgment  in  R.  v.  Taylor,  as 
reported  in  1  Ventris,  293.  The  dictum  does  not  appear  in  the  report  of 
the  same  case  in  3  Keble,  607.  The  Chief  Justice  was  dealing  with  the 
objection  that  blasphemous  words  such  as  Taylor  had  uttered  were  punish- 
able only  in  the  ecclesiastical  Court :  he  held  they  were  cognisable  also  in  a 
secular  Court,  because  they  were  a  danger  to  the  State.  "  And,"  he  added, 
"  Christianity  is  parcel  of  the  laws  of  England,  and  therefore  to  reproach 
the  Christian  religion  is  to  speak  in  subversion  of  the  law."  See  the  judg- 
ment in  full,  ante,  vol.  ii.  p.  173.  It  was  merely  an  ohitcr  dictum  ;  and  it  was 
not  a  sound  argument.  For,  as  the  Commissioners  on  Criminal  Law 
remarked  in  their  Sixth  Eeport  (May  3,  1841,  p.  83),  "  It  is  not 
criminal  to  speak  or  write  either  against  the  common  law  of  England 
generally,  or  against  particular  portions  of  it,  provided  it  be  not  done  in 
such  a  manner  as  to  endanger  the  public  peace  by  exciting  forcible  resist- 
ance." See  also  Jefferson's  Letter  to  Major  Cartwright,  publislied  in 
Cartwright's  Life  and  Correspondence.  Lord  Hale's  dictu7n  has  been  often 
repeated ;  it  is  a  pleasant  phrase  to  quote ;  but  it  has  no  precise  meaning. 
See  Blasphemy. 


Christmas  Day. — This  day,  the  Festival  of  the  Birth  of  Christ, 
has  been  observed  in  the  Christian  Church  from  very  early  times ;  and,  since 
the  fifth  century,  on  the  25th  of  December.  In  England,  in  addition  to 
being  one  of  the  Festivals  appointed  to  be  observed  in  the  Book  of  Common- 
Prayer,  with  a  proper  collect,  epistle,  gospel,  preface,  psalms,  and  lessons,  and 
the  recitation  of  the  Athanasian  Creed,  it  is  recognised  by  the  State  as  a 
public  holiday,  by  ancient  custom  and  by  various  statutory  provisions. 
Thus  by  the  Bills  of  Exchange  Act,  1882,  45  &  46  Vict.  c.  61,  ss.  14,  92, 
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it  is  a  "  non-business  day,"  bills  falling  due  on  which  are  payable  the  preced- 
ing business  day.  By  37  &  38  Vict.  c.  49  (1874),  provision  is  made  for  the 
closing  of  public-houses  during  certain  hours  of  the  day ;  41  Vict.  c.  16  (1877), 
ss.  22,  50,  directs  that  the  whole  day  shall  be  a  holiday  in  factories,  unless 
all  the  employes  be  Jews ;  and  the  remaining  statutory  provisions  with 
regard  to  the  day  are  1  &  2  Will.  iv.  c.  32,  s.  3  (1831),  forbidding  under 
a  penalty  the  killing  of  game  thereon;  2  &  3  Vict.  c.  47,  s.  51  (1839), 
enabling  the  Commissioner  of  Police  in  the  Metropolis  to  make  rules 
regulating  the  traffic  during  divine  service  on  the  day ;  and  39  &  40  Vict, 
c.  36,  s.  8  (1876),  declaring  the  day  a  public  holiday  in  the  Customs.  Order 
64,  rule  2  of  the  R  S.  C.  directs  that  Christmas  day  shall  be  excluded  in 
certain  computations  of  time  {q.v.)  (see  also  Bank  Holidays;  Business 
Days)  ;  and  Order  67,  r.  12,  forbids  the  serving  thereon  in  Admiralty  actions 
of  any  instrument  except  a  warrant.  It  is  also  one  of  the  customary 
quarter  days. 


Church. — As  to  Church  generally,  see  Parish  Church.  See  also 
Nave  ;  Aisle  ;  Chancel  ;  Incumbent  ;  Ecclesiastical  Corporations. 

As  to  Churches  under  Ecclesiastical  Commissioners,  see  Ecclesiastical 
Commissioners. 


Church  Building*  Acts.  —  The  powers  of  the  Church 
Building  Commissioners  were  extinguished  by  the  Act  19  &  20  Vict.  c.  25, 
which  transferred  them  to  the  Ecclesiastical  Commissioners  {q.v.)  from 
Ist  January  1857. 


Church  of  England. — The  Church  of  England,  Ecdcsia  Angli- 
caiia,  claims  to  be  the  branch  of  the  Catholic  Church  in  England. 

The  Church  of  England  requires  her  members  to  believe  in  "  the  Holy 
Catholic  Church"  (Apostles'  Creed)  and  "  one  Catholic  and  Apostolic  Church" 
(Nicene  Creed).  For  the  meaning  of  the  word  "  catholic  "  as  iniderstood  in 
English  ecclesiastical  law,  see  the  letter  of  George  Bull,  Bishoj)  of  St.  David's, 
to  Bossuet,  Bishop  of  Meaux,  cited  by  Sir  K.  Phillimore,  Official  Principal  of 
the  Arches  Court  {Martin  v.  Mackonochie,  1868,  L.  P.  2  Ad.  and  Ec. 
pp.  170,  171). 

In  a  manifesto  issued  in  March  1851  by  the  two  archbishops  and 
twenty  bishops  of  the  Church  of  England,  in  view  of  a  bull  promulgated  by 
the  then  Pope,  Pius  the  Ninth,  in  which  he  had  divided  England  and  Wales 
into  Koman  Catholic  dioceses,  a  declaration  was  made  to  the  effect  that  the 
Church  of  England  at  the  Eeformation  had  rejected  certain  corruptions 
and  innovations  of  Eome,  and  established  "  one  uniform  ritual,"  but  with- 
out in  any  degree  severing  her  connection  with  the  ancient  Catholic 
Church  (see,  further,  the  authorities  cited  by  Sir  E.  Phillimore  in  Martin  v. 
Mackonochie,  supra ;  Phillimore,  Ecclesiastical  Lav),  2nd  ed.,  vol.  i.  ch.  ii. 

The  word  "Protestant"  occurs  in  the  Coronation  service,  in  the  repealed 
portions  of  the  Act  of  Union,  and  in  certain  modern  Acts  of  Parliament, 
e.g.  3  &  4  Vict.  c.  33 ;  5  Vict.  c.  6,  in  reference  to  the  Church  of  England 
and  the  Protestant  Episcopal  Church  in  Scotland,  and  the  Protestant 
Episcopal  Church  in  the  United  States  of  America ;  but  it  has  never  been 
adopted  by  the  Church  of  England  in  any  formulary,  and  its  statutory  use 
must  be  taken  to  indicate  the  independent  national  existence  of  the  Church 
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of  England,  and  her  independence  of  the  See  of  Rome,  and  not  as  expressing 
any  identity  of  position  or  doctrine  between  the  Church  of  England  and 
general  foreign  Protestantism  as  such  (Phillimore,  Ecclesiastical  Law,  supra). 
On  the  contrary,  the  Church  of  England  recognises  the  holy  orders  of  the 
Greek  and  Roman  Church,  but  not  those  of  foreign  Protestant  bodies  (see 
Holy  Orders). 

It  should  be  added  that  the  word  "Catholic"  is  occasionally  restricted  in 
popular  conversation  to  the  members  of  the  Roman  Catholic  communion. 
Whatever  other  justification  may  be  pleaded  for  this,  so  far  as  England  is 
concerned  there  is  no  legal  authority  for  such  a  use  of  the  word.  The 
attempt  to  restrict  the  word  "  Catholic  "  to  this  sense  is  dealt  with  by  Bishop 
Bull  in  the  letter  quoted  in  Martin  v.  Machonochie,  supra.  "  But  it  seems 
that  no  other  union  of  the  Church  will  satisfy  the  bishop  but  an  union  of 
all  the  Churches  of  Christ  in  the  world,  under  one  visible  head,  having  a 
jurisdiction  over  them  all,  and  that  head  the  Bishop  of  Rome.  But  such 
an  union  of  Christians  was  never  dreamed  of  amongst  Christians  for  at  least 
the  first  six  hundred  years,  as  shall  be  shown  in  its  due  place." 

It  seems  a  generally  accepted  fact,  though  in  modern  times  it  has  been 
called  in  question  by  controversial  writers,  that  English  Roman  Catholics 
attended  the  services  of  the  Church  of  England  until  Pope  Pius  V.  in 
1570  issued  a  bull  excommunicating  Queen  Elizabeth ;  after  which  they 
formed  themselves  into  a  separate  body.  English  Roman  Catholics  after  this 
were  first  known  to  the  law  as  papists,  or  as  popish  recusants,  if  they  refused 
to  conform ;  subsequently  as  Roman  Catholics,  the  Act  10  Geo.  iv.  c.  7,  being 
entitled  an  Act  for  the  relief  of  His  Majesty's  Roman  Catholic  subjects. 

The  organisation  of  the  Church  of  England  was  the  work  of  Archbishop 
Theodore,  668,  who  first  organised  the  episcopate  in  one  province  and  laid 
the  foundations  of  the  parochial  system.  The  separate  province  of  York 
was  finally  constituted  in  734.  (See  Bishop  and  Archbishop.)  The 
Welsh  dioceses  representing  the  ancient  British  Church  were  for  centuries 
outside  both  provinces,  and  they  cannot  be  said  to  have  formed  a  part  of  the 
province  of  Canterbury  until  after  the  Norman  Conquest. 

Relation  of  Church  and  State. — The  Church  of  England  is  legally 
described  as  "  by  law  established,"  but  the  sense  in  which  this  expression 
must  be  understood  is  best  explained  by  Sir  William  Anson  {Law  and 
Custom  of  the  Constitution,  p.  378),  in  his  account  of  the  Royal  Supremacy, 
when  he  says,  "  The  Queen  is  head  of  the  Church,  not  for  the  purpose  of 
discharging  any  spiritual  function,  but  because  the  Church  is  the  National 
Church,  and  as  such  is  built  into  the  fabric  of  the  State." 

Yet  although  a  connection  between  Church  and  State  has  always  existed 
from  the  earliest  times,  it  has  considerably  varied  at  different  epochs. 
In  the  Anglo-Saxon  period  it  may  be  stated  briefly  that  the  Church  and 
State  were  practically  identical — religion,  morality,  and  law  being  recognised 
as  one  and  the  same  thing,  although  there  was  no  question  in  such  times 
as  to  the  organisation  or  powers  of  the  Church  and  State  respectively. 
Whether  ecclesiastical  Courts  properly  so  called  existed  in  the  Anglo-Saxon 
period  must  be  considered  as  doubtful.  In  any  case  the  distinction  which 
exists  between  the  civil  and  ecclesiastical  Courts  was  a  result  of  the  Norman 
Conquest.  Thereafter  Church  and  State  ceased  to  be  identical.  The 
ecclesiastical  and  the  civil  Courts  were  separated  (see  Archdeacon),  and  the 
adoption  by  the  former  of  the  canon  law  made  the  pope  the  ultimate  judge 
of  ecclesiastical  cases.     (See  Canon  Law;  Ecclesiastical  Law.) 

Tlie  synods  of  the  two  provinces,  which  by  the  close  of  the  tenth  century 
had  grown  into  the  Convocations  of  Canterbury  and  York,  exercised  the 
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right  of  legislating  for  the  Church  by  canon.  At  the  same  time,  although 
the  relations  between  Church  and  State  had  been  considerably  modified,  the 
Crown  still,  in  virtue  of  the  prerogative,  exercised  a  considerable  control. 

In  the  same  way,  Parliament,  from  its  first  institution,  exercised  the 
right  of  legislation  on  ecclesiastical  matters,  especially  in  the  way  of  check- 
ing the  encroachments  of  the  See  of  Eome  on  the  independence  of  the 
National  Church. 

The  Crown  and  the  common  law  Courts  also  asserted  their  jurisdiction 
over  property  vested  in  ecclesiastical  corporations,  and  various  statutes  were 
passed  to  limit  the  acquisition  of  land  by  them. 

The  position  of  the  Church  was  both  defined  and  modified  by  the 
legislative  enactments  of  Henry  viir.,  Edward  vi.,  and  Elizabeth,  measures 
which  in  England  effected  the  constitutional  and  doctrinal  changes  known 
as  the  Eeformation. 

It  was  not  the  object  of  the  framers  of  the  Eeformation  statutes  either 
to  establish  a  new  faith  or  to  create  a  new  Church.  The  general  principle 
of  the  Eeformation  on  its  doctrinal  side  is  stated  in  article  35 :  "  Every 
particular  or  National  Church  hath  authority  to  ordain,  change,  and  abolish 
ceremonies  or  rites  of  the  Church  ordained  only  by  man's  authority."  In 
answer  to  a  request  on  the  part  of  foreign  princes  that  she  would  tolerate 
the  Eoman  Catholics  as  a  separate  ecclesiastical  body,  Elizabeth  refused,  on 
the  ground  that  "  there  was  no  new  faith  propagated  in  England." 

On  the  doctrinal  side,  the  Church  of  England  at  the  Eeformation  re- 
pudiated certain  mediseval  accretions  of  doctrine,  and  remodelled  and 
translated  into  the  vernacular  its  forms  of  service  and  formularies,  and 
determined  certain  points  of  controversy  by  her  Thirty-nine  Articles  (see 
Articles,  Thirty-nine)  ;  Init  as  before,  so  after  the  Eeformation,  the  law  of 
the  Church  of  England  and  her  history  are  to  be  deduced  from  the  ancient 
canon  law,  from  the  particular  constitutions  made  in  this  country  to 
regulate  the  English  Church,  from  the  rubric,  and  occasionally  from  Acts 
of  Parliament ;  and  the  whole  may  be  illustrated  also  by  the  writings  of 
eminent  persons. 

Constitutionally,  the  Eeformation  took  the  form  of  a  restoration  to  the 
Crown  of  its  ancient  jurisdiction  over  the  estate  ecclesiastical  and  spiritual, 
and  an  abolition  of  all  foreign  powers  repugnant  to  the  same  (see  the  Act  of 
Supremacy,  1  Eliz.  c.  1).  The  title,  the  "  only  supreme  head  on  earth  of  the 
Church  of  England,"  which  was  conferred  on  the  Crown  by  26  Hen.  Vlii. 
c.  1,  was  abolished  by  the  repeal  of  that  Act  by  1  &  2  Philip  and  Mary,  c.  8. 
The  Act  of  Supremacy,  however,  required  all  holders  of  office  to  acknow- 
ledge by  oath  that  the  Queen  was  sovereign  over  all  persons  and  causes 
ecclesiastical  and  temporal,  to  the  exclusion  of  all  foreign  princes,  persons, 
prelates,  states,  and  potentates.  Under  sec.  17  of  the  same  Act,  all  ecclesi- 
astical jurisdiction  which  might  lawfully  be  exercised  by  visitation,  etc., 
was  vested  in  the  Crown,  which  was  empowered,  under  sec.  18,  to  exercise 
its  jurisdiction  by  commissioners.  Under  these  sections,  the  Court,  com- 
monly known  as  the  Court  of  High  Commission  (commissions  for  causes 
ecclesiastical)  was  appointed  ;  but  it  was  abolished  by  16  Car.  i.  c.  11,  which 
repealed  clause  18  of  the  Act  1  Eliz.  c.  1. 

The  Crown,  further,  has  no  right,  in  virtue  of  its  ecclesiastical  supremacy, 
to  create  a  Court  in  the  nature  of  the  High  Commission  Court. 

The  abolition  of  papal  jurisdiction  (24  Hen.  viii.  c.  12)  rendered  neces- 
sary the  creation  of  an  ecclesiastical  Court  of  final  jurisdiction.  Under 
25  Hen.  viil.  c.  19,  it  was  enacted  that  an  appeal  should  be  to  the  king  in 
Chancery  from  the  Courts  of  the  archbishops,  and  that  on  such  appeal  a 
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commission  should  be  appointed,  under  the  Great  Seal,  to  try  each  case 
ad  hoc.  These  commissioners  were  known  as  the  Court  of  Delegates,  a 
tribunal  which  remained  an  integral  part  of  our  Church  system  until  1832. 
In  the  year  just  mentioned  the  Act  2  &  3  Will.  iv.  c.  92  transferred  ecclesi- 
astical appeals  to  the  Privy  Council.  Such  appeals  are  now  heard  by  the 
Judicial  Committee  of  the  Privy  Council,  which  was  constituted  by  the  Act 
3  &  4  Will.  IV.  c.  42.    (See  Privy  Council.) 

In  virtue  of  its  ancient  prerogative  and  the  canon  law,  which  declares 
the  consent  of  a  prince  to  be  necessary  to  an  episcopal  appointment,  the 
Crown  (although  the  first  clause  of  Magna  Charta,  which  seems  to  be  aimed 
at  the  practice,  is  still  unrepealed)  has  generally  claimed  and  exercised  a 
paramount  voice  in  this  respect.  The  right,  however,  is  now  practically 
regulated  by  statute.    (See  Conge  d'^lire  ;  Archbishop  ;  Bishop.) 

In  the  same  way,  the  Crown  is  guardian  of  the  temporalities  during  the 
vacancy  of  the  See.  Its  right  to  appoint  deans  is  at  present  purely  statutory 
(see  Dean  and  Chapter). 

Convocation  {q.v.)  can  only  be  summoned  by  the  Eoyal  consent,  and  by 
the  statute  (25  Hen.  viii.  c.  19,  1532)  which  embodied  the  submission  of  the 
clergy.  The  convocations  can  only  be  summoned  by  Eoyal  writ,  and  cannot 
enact  canons  without  Eoyal  licence ;  and  it  has  been  held  that,  even  if  such 
canons  do  receive  the  Eoyal  assent,  they  are  not  binding  upon  the  laity, 
unless  in  so  far  as  they  are  declaratory  of  ancient  custom  {Middleton  v. 
Crofts,  1736,  2  Atk.  650).  (As  to  jurisdiction  of  ecclesiastical  Courts,  see 
Ecclesiastical  Law  and  Consistory  Court.) 

Doctrines  of. — The  doctrines  and  discipline  of  the  Church  of  England  are 
comprised  in  part  in  the  Thirty-nine  Articles  and  the  Book  of  Common 
Prayer,  but  the  Church  of  England  also  recognises  the  authority  of  the  first 
four  councils  of  the  undivided  Church.  In  addition  to  this,  the  canon 
law,  so  far  as  it  is  incorporated  in  the  general  law  of  the  land,  constitutions, 
canons  of  convocation  {ut  supra)  are  also  of  authority  (see  Escott  v.  Martin, 
1842,  4  Moo.  P.  C.  104). 

The  clergy,  as  distinguished  from  the  laity,  have  always  been  regarded 
for  many  purposes  as  an  estate  of  the  realm  (see  Clergy),  and  the  Act  of 
Henry  viii.  distinguishes  between  the  spirituality  and  the  temporality.  In 
point  of  view  of  spiritual  capacity,  spiritual  or  ecclesiastical  persons  are 
bishops,  priests,  and  deacons  ;  the  administrative  officers  of  the  Church  are 
archbishops,  bishops,  deans,  archdeacons,  rural  deans,  rectors,  vicars  {vide 
sub  titulis). 

Ecclesiastical  Property. — The  subject  of  ecclesiastical  property  is  discussed 
under  the  headings  of  Ecclesiastical  Corporations,  Queen  Anne's  Bounty, 
Tithes,  and  Glebes.  It  may  be  generally  stated  that  the  Church  of  England 
is  not  a  corporate  body.  Apart  from  modern  endowments,  which  are  often 
vested  in  trustees,  bishops,  deans  and  chapters,  archdeacons,  rectors,  etc., 
are  corporations,  sole  or  aggregate,  as  the  case  may  be.  The  origin 
of  this  is  traced  and  explained  in  Pollock  and  Maitland's  History  of 
English  Law. 

Who  are  Members  of. — It  is  frequently  stated  that  every  English  subject 
is  a  member  of  the  Church  of  England  ;  but  this  statement  can  hardly  be 
regarded  as  accurate.  Every  baptized  person,  as  such,  is  in  a  certain  degree 
a  member  of  the  Church,  and  at  common  law  no  reUgious  body  other  than 
the  Church  of  England  was  in  any  way  recognised.  Dissenters  can  hold 
certain  minor  offices  in  the  Church,  as,  e.g.,  that  of  churchwarden.  Jews, 
however,  are  not  eligible  for  these  offices.  On  the  other  hand.  Dissenters 
are  not  entitled  to  marriage  or  burial  at  the  hands  of  the  priests  of  the 
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Church  unless  they  have  been  validly  baptized,  nor,  probably,  to  receive  the 
communion  unless  they  have  been  confirmed.  Such  persons,  however, 
although  probably  within  the  condemnation  of  the  canons  of  1603,  can  sue 
in  the  ecclesiastical  Courts. 

Who  must  he  Members  of. — The  Sovereign  and  probably  a  Eegent  must 
be  a  member  of  the  Church  of  England. 

In  the  event  of  the  Sovereign  marrying  or  becoming  a  Eoman  Catholic, 
he  or  she  forfeits  the  right  to  the  Crown  (Act  of  Settlement).  It  is 
generally  held  that  under  the  exceptions  provided  for  in  the  Eoman 
Catholic  Eelief  Act,  1829,  10  Geo.  iv.  c.  7,  the  Chancellor  of  Great  Britain, 
the  Lord  Keeper,  the  Lords  Commissioners  of  the  Great  Seal,  and  the  Lord 
Lieutenant  of  Ireland  may  not  be  Eoman  Catholics. 

The  Anglican  Communion  Abroad. — For  the  history  of  the  establishment 
and  organisation  of  the  Church  in  the  colonies,  in  Canada,  India,  Africa, 
and  elsewhere,  see  Phillimore,  Ecclesiastical  Law,  2nd  ed.,  vol.  i.  1769. 

The  status  of  the  Church  in  the  colonies  has  been  defined  in  several 
judgments  of  the  Privy  Council.  In  Long  v.  The  Bishop  of  Cape  Town, 
1863, 1  Moo.  P.  C.  C.  N.  S.  411,  it  was  said, "  The  Church  of  England,  in  places 
where  there  is  no  Church  established  by  law,  is  in  the  same  situation  with 
any  other  religious  body — in  no  better,  but  in  no  worse,  position ;  and  the 
members  may  adopt,  as  the  members  of  any  other  communion  may  adopt, 
rules  for  enforcing  discipline  within  their  body,  which  will  be  binding  on 
those  who  have  expressly  or  by  implication  assented  to  them."  In  the  case 
of  In  re  The  Lord  Bisho^j  of  Natal,  1864,  3  Moo.  P.  C.  C.  N.  S.  p.  115,  at 
p.  151,  it  was  said,  "Although  in  a  Crown  colony  properly  so  called,  or  in 
cases  where  the  letters  patent  are  made  in  pursuance  of  the  authority  of  an 
Act  of  Parliament  (such,  for  example,  as  the  Act  of  the  6th  and  7th  Vict, 
c.  13),  a  bishopric  may  be  constituted  and  ecclesiastical  jurisdiction  con- 
ferred by  the  sole  authority  of  the  Crown,  yet  the  letters  patent  of  the 
Crown  will  not  have  any  such  effect  or  operation  in  a  colony  or  settlement 
which  is  possessed  of  an  independent  Legislature "  ;  and  see  R.  v.  Eton 
College,  1857,  8  El.  &  Bl.  p.  610,  at  p.  635  ;  Bishop  of  Natal  v.  Gladstone,  1866, 
L.  E.  3  Eq.  p.  1  ;  The  Bishop  of  Cape  Town  v.  The  Bishop  of  Natal,  1869, 
6  Moo.  P.  C.  C.  K  S.  p.  203 ;  Mcrriman  v.  Williams,  1882,  7  App.  Cas.  484. 

Relation  to  the  Episcopal  Church  in  Scotland. — While  the  Church  of 
England  and  the  Scottish  Episcopal  Church  are  in  full  communion,  persons 
admitted  into  holy  orders  by  bishops  in  Scotland  cannot  be  admitted  to 
benefices  or  other  ecclesiastical  preferment  in  England  witliout  the  consent 
of  the  bishop  of  the  diocese,  and  in  certain  cases  a  penalty  may  be  imposed 
on  such  persons  officiating  without  the  consent  of  the  bishop  (27  &  28  Vict, 
c.  94,  ss.  5  and  6). 

The  following  are  earlier  English  statutes  affecting  the  Episcopal  Church 
in  Scotland :— 10  Anne,  c.  10,  1711 ;  1  Geo.  i.  c.  29,  1718 ;  19  Geo.  ii.  c.  38  ; 
21  Geo.  II.  c.  34  ;  32  Geo.  iii.  c.  63. 

See  further,  as  to  the  status  in  England  of  clergymen  of  the  Scottish 
Episcopal  Church,  Canonical  Obedience. 

It  may  be  mentioned  that  the  Home  Office  is  the  medium  of  official 
communication  between  the  Church  and  the  Crown. 

[^Authorities. — Gibs.  Cod. ;  Ayliffe,  Parergon  ;  Pollock  and  Maitland,  Hist. 
Eng.  Law ;  Burns,  Eccl.  Law ;  Phillimore,  Ecel.  Law,  2nd  ed. ;  Anson,  Law 
and  Custom  of  the  Constitution  ;  Stubbs,  Constitutio7ial  History.'] 


Church  Rates.— See  Eates  (Church). 
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Churchwarden. — The  office  of  churchwarden  {les  gardiens 
d'eglisse,  Year  Book,  8  Hen.  v.  f,  4.  Hil.  pi.  15)  probably  grew  up  in  the 
fourteenth  century.  When  the  legal  theory  that  the  parson  was  in  a 
certain  sense  the  owner  of  the  church  and  glebe  came  into  being,  it  became 
necessary  to  find  persons  who  might  for  legal  purposes  be  treated  as  the 
owners  or  possessors  of  the  chattels  of  the  church,  which  were  provided 
by  the  parishioners,  and  were  often  very  costly.  From  this  necessity  arose 
the  common  law  office  of  churchwardens,  who  first  were  known  as  proctors, 
afterwards  as  guardians  of  the  church,  often  as  wardens  of  the  goods,  works, 
and  ornaments  of  the  church,  lastly  as  churchwardens. 

As  the  office  of  churchwardens  sprang  up  through  custom,  it  is  natural 
that  the  mode  of  their  election  should  have  differed.  They  are,  however, 
primarily  ecclesiastical,  not  civil  officers,  and  therefore  follow  the  ecclesiastical 
divisions  of  the  country. 

The  Local  Government  Act  of  1894,  56  &  57  Vict.  c.  73,  s.  5,  subs.  2, 
provides, "  As  from  the  appointed  day  "  (i.e.  April  1895)  "  the  churchwardens 
of  every  rural  parish  shall  cease  to  be  overseers,  and  an  additional  number 
of  overseers  may  be  appointed  to  replace  the  churchwardens ;  and  references 
in  any  Act  to  the  churchwardens  and  overseers  shall,  as  respects  any  rural 
parish,  except  so  far  as  these  references  relate  to  the  affairs  of  the  church, 
be  construed  as  a  reference  to  overseers."  (As  to  the  legal  estate  or  interest 
in  property  vested  in  churchwardens  and  overseers  prior  to  the  Act,  not 
being  property  connected  with  the  affairs  of  the  church  or  an  ecclesiastical 
charity,  see  s.  5,  subs.  (2)  (c),  and  s.  6,  subs.  (1)  (&).)  Churchwardens 
continue,  however,  overseers  in  urban  parishes  (see,  however.  Local  Govern- 
ment Act,  1894,  s.  33). 

In  1603  the  position  of  churchwardens  was  regulated  by  canons  passed 
in  Convocation,  which  received  the  Eoyal  assent.  As  these  canons,  however, 
have  never  received  the  sanction  of  Parliament,  they  cannot  bind  the  laity 
propria  vigore,  but  only  so  far  as  they  are  declaratory  of  the  ancient  usage 
and  law  of  the  Church  of  England.  Canon  89  provides  that  the  choice 
of  churchwardens  shall  be  made  by  the  joint  consent  of  the  minister  and 
the  parishioners,  if  it  may  be;  but  if  they  cannot  agree  upon  such  a 
choice,  then  the  minister  shall  choose  one  and  the  parishioners  another ;  and 
without  such  a  joint  or  several  choice,  none  shall  take  on  them  to  be 
churchwardens ;  and  that  churchwardens  shall  hold  office  for  a  year  only. 
Canon  90  provides  that  the  churchwarden  shall  be  chosen  each  year  the 
first  week  after  Easter ;  but  this  is  only  directory.  As  a  matter  of  fact,  the 
minister  generally  nominates  one  churchwarden  and  the  parishioners  the  other. 

For  reasons  above  stated,  these  canons  cannot  override  custom,  and 
by  custom  in  most  of  the  old  London  parishes  the  parishioners  choose  both 
churchwardens;  but  in  new  London  parishes  the  canon  holds.  And  there 
may  also  be  a  good  custom  for  the  election  to  be  by  a  select  vestry  or  by  the 
lord  of  the  manor,  or  by  the  old  churchwardens.  And  in  many  larger 
parishes,  especially  in  the  North  of  England,  which  are  divided  into  several 
districts,  townships,  or  tithings,  there  may  be  a  custom  to  elect  chin-ch 
or  chapel  wardens  to  act  separately  for  the  district,  for  which  each  is 
appointed,  but  such  churchwardens  when  elected  represent  the  whole  parish 
{R.  V.  Marsh,  1836,  5  Ad.  &  E.  468).  But  a  custom  to  have  no  church- 
wardens is  bad,  and  the  Court  will  grant  a  mandamus  to  the  inhabitants 
of  a  parish  liable  to  contribute  to  church  rates  to  assemble  together  with 
the  minister  and  elect  churchwardens,  and,  in  case  of  disobedience,  may 
grant  a  criminal  information  against  the  inhabitants  upon  whom  the  writ 
is  served  {B.  v.  Wise,  1831,  2  Barn.  &  Adol.  197). 
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A  custom  for  the  minister  to  appoint  both  churchwardens  is  also  bad. 
At  common  law  churchwardens  were  elected  yearly  by  the  minister,  and 
parishioners  paying  scot  and  lot,  in  vestry  assembled.  Election  by  the 
vestry  still  continues,  but  the  constitution  of  the  vestry  has  been  modified 
by  various  Acts  of  Parliament,  and  in  many  parishes  by  custom  or 
statute  the  election  is  by  select  vestries  (as  to  which,  see  Vestry). 

Apart  from  common  law,  there  are  also  statutory,  churchwardens  who 
hold  their  offices,  and  whose  duties  are  mainly  regulated,  under  modern 
statutes  passed  to  facilitate  the  building  of  churches  and  the  formation  of 
new  parishes,  viz.:  the  Church  Building  Acts,  58  Geo.  in.  c.  45,  ss.  73  and  74, 
1818;  59  Geo.  iii.  c.  134,  s.  30,  1819;  1  &  2  Will.  iv.  c.  38,  ss.  16  and  23, 
1831;  and  8  &  9  Vict.  c.  70,  ss.  6,  7,  1845;  also  by  the  New  Parishes  Act, 
1843,  6  &  7  Vict.  c.  37,  s.  17,  amended  by  the  New  Parishes  Act,  1844,  7  & 
8  Vict.  c.  94,  and  the  New  Parishes  Act,  1856,  19  &  20  Vict.  c.  104,  s.  35. 

Churchwardens  appointed  under  these  Acts  are  not  parochial  officers 
nor  overseers  of  the  poor  in  their  parish;  but  when  under  1  &  2  Will.  iv. 
c.  38  a  chapel-of-ease  with  its  district  is  for  ecclesiastical  purposes 
constituted  a  separate  parish  church,  it  is  provided  that  churchwardens 
appointed  under  that  Act  shall  perform  all  the  ecclesiastical  duties  of 
churchwardens ;  and  a  similar  provision  is  made  by  the  New  Parishes  Act, 
1843,  with  regard  to  new  parishes  formed  under  it. 

These  Acts  provide  for  the  election  of  churchwardens.  It  may  be 
generally  stated  that,  under  these,  two  chm'chwardens  are  elected  at  the 
usual  term  of  choosing  parish  officers,  and  that  one  is  appointed  by  the 
incumbent  and  the  other  by  the  inhabitants  residing  in  the  district  or  new 
parish  (on  this  point  see  Vestry  Parish  ;  New  Parish).  Under  1  &  2 
Will.  IV.  c.  38,  s.  16,  and  8  &  9  Vict.  c.  70,  s.  6,  which  relate  to  district 
chapelries,  one  churchwarden  is  to  be  chosen  by  the  minister  and  the  other 
by  the  pew-renters  or  householders  resident  in  the  district  chapelry. 

All  inhabitants  of  a  parish,  being  householders,  but  not  lodgers,  are 
properly  qualified  to  serve  the  office  of  churchwarden,  apparently  without 
distinction  of  sex  (B.  v.  Stuhbs,  1788,  2  T.  R  395),  but  according  to  the  old 
authorities  no  outsetter  or  outlier  who  occupieth  lands  in  the  parish  is 
capable  of  being  chosen  (Dean  Prideaux,  Directions  to  Churchwardens,  p.  44 ; 
Gibson,  p.  215).  But  it  has  been  held  that  the  partner  in  a  London  house 
of  business  who  personally  attends  to  the  business  is  liable  to  be  chosen 
{Stephenson  v.  Lanyston,  1804,  1  Hag.  379).  But  the  Courts  do  not  seem 
inclined  to  extend  this  exception,  and  the  recent  decisions  would  make  the 
restriction  apply  to  churchwardens  of  district  parishes  under  1  &  2  Will.  IV. 
c.  38,  s.  16,  although  the  words  in  the  Act  (s.  16)  are  only  "  fit  and  proper 
persons  "  (see  B.  v.  Harding,  1889,  6  T.  L.  K.  53 ;  B.  v.  Cree,  1892,  67 
L.  T.  556),  the  idea  being  that  a  churchwarden's  duties  require  knowledge 
of  the  parish. 

It  would  seem,  apart  from  these  modern  decisions,  that  all  that  is  really 
required  at  common  law  is  that  a  churchwarden  should  have  some  residence 
or  place  of  business  in  a  parish  where  he  can  be  found.  A  strict  insistence 
on  residence  certainly  causes  great  inconvenience.  Certain  persons  are  dis- 
qualified from  serving  the  office ;  aliens,  denizens,  children,  persons  who  have 
been  convicted  of  fraud  and  perjury,  and  Jews.  Certain  other  classes,  though 
not  disqualified,  are  exempt,  except  by  their  choice.  These  include  peers  of 
the  realm,  members  of  Parliament,  clergymen,  sheriffs,  barristers,  solicitors, 
practising  physicians,  Eoman  Catholic  clergymen  (but  as  to  them,  see  31 
Geo.  III.  c.  23,  s.  852  ;  Geo.  iii.  c.  155),  duly  quahfied  Dissenting  preachers 
and  teachers,  certain  civil  servants,  and  other  professional  men  (as  to  these, 
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see  Prideaux,  Churchwardens'  Guide,  pp.  12-15).  Protestant  Dissenters  and 
Roman  Catholics  may,  if  they  have  scruples,  perform  the  office  by  deputy, 
and  in  spite  of  this  the  Courts  will  not  oblige  a  Dissenter  to  serve  the 
office,  the  tenets  of  whose  sect  are  such  {e.g.  if  he  be  a  Quaker)  that  he 
cannot  be  presumed  to  be  able  conscientiously  to  perform  the  duties  {Adey 
V.  Theobald,  1836,  1  Curt.  447). 

Churchwardens  under  the  Act  1  &  2  Will.  iv.  c.  38  must  be  fit  and 
proper  persons  chosen  out  of  the  inhabitants  of  such  parish,  and  members 
of  the  Church  of  England.  The  same  qualification  applies  to  churchwardens 
of  new  parishes  under  6  &  7  Vict.  c.  37,  only  that  it  is  not  stated  that  they 
must  be  inhabitants  of  such  new  parish.  Churchwardens,  under  the 
Church  Building  Acts,  must  be  "  fit  and  proper  persons,"  but  need  not  be 
members  of  the  Church  of  England. 

Churchwardens  of  separate  parishes  for  ecclesiastical  purposes  of  district 
parishes  and  new  parishes  must,  as  above  stated,  be  resident  householders 
{R.  V.  Harding,  supra),  but  it  is  not  clear  if  this  applies  to  the  church- 
wardens of  district  chapelries  and  consohdated  chapelries,  churches  without 
districts,  or  subscription  churches  and  chapels  under  the  Church  Building 
Acts.     (See  Prideaux,  pp.  18,  19.) 

In  the  event  of  the  persons  entitled  refusing  to  elect,  or  of  aprimdfacie 
case  of  an  improper  election,  the  remedy  is  to  apply  to  the  Queen's 
Bench  for  a  mandamus  ;  but  such  application  must  be  made  promptly,  and  a 
rule  will  not  be  granted  when  an  election  has  taken  place  de  facto,  unless  the 
proceedings  have  been  null  and  void,  or  there  is  probable  reason  to  suppose 
that  the  result  would  have  been  different  (B.  v.  Birmingham  {Rector),  1837, 
7  Ad.  &  E.  254 ;  Ex  parte  Matvhj,  1854,  3  El.  &  Bl.  178  ;  Prideaux,  p.  38). 

The  election  of  churchwardens  is  first  by  show  of  hands,  and  afterwards 
by  polling.  (See  Vestry.)  A  curate  stands  in  the  place  of  the  parson  for 
the  purpose  of  nominating  one  churchwarden.  A  vestry  may  excuse  a  per- 
son elected  from  serving  the  office,  and  in  such  cases  it  has  a  discretion  to 
take  a  fine  from  the  person  so  excused. 

After  election  the  churchwarden  has  to  subscribe  before  the  archdeacon 
or  other  proper  ordinary  a  declaration  that  he  will  faithfully  and  dili- 
gently perform  the  duties  of  his  office.  The  usual  course  is  for  the  old 
churchwardens  to  present  the  new  churchwardens  to  the  ordinary  to  be 
admitted ;  but  this  is  not  necessary  in  point  of  law.  Churchwardens  ought, 
however,  not  to  act  before  they  have  been  admitted  and  made  the  declara- 
tion, and  the  old  churchwardens  "shall  be  reputed  hereafter  to  continue  until 
the  new  churchwardens  that  shall  succeed  them  be  sworn,  which  shall  be 
the  first  week  after  Easter  "  (see  ante),  "  or  some  week  following,  according  to 
the  declaration  of  the  ordinary"  (canons  of  1603,  and  see  also  5  &  6  Will. 
IV.  c.  62,  s.  9).  To  what  extent  the  acts  of  a  churchwarden  before  admission 
may  be  supported  as  the  acts  of  an  officer  de  facto  is  doubtful  (see  Prideaux, 
p.  43).  A  person  elected  and  refusing  to  take  the  office  or  make  the  declara- 
tion may,  under  53  Geo.  iii.  c.  127,  be  taken  under  a  writ  de  contumace 
capiendo,  which  writ  issues  out  of  Chancery  upon  a  significavit  from  the 
ecclesiastical  Courts.  An  old  churchwarden,  if  re-elected,  should  be  read- 
mitted (see,  liowever,  Bray  v.  Somer,  1862,  2  B.  &  S.  374),  but  cannot  be 
compelled  to  serve. 

The  office  of  the  ordinary  is  ministerial  only,  and  if  a  colourable  title  is 
shown  by  the  persons  claiming  to  be  churchwardens,  he  is  bound  to  admit 
them,  even  if  there  are  two  claimants  for  the  office,  as  in  such  case  he  should 
admit  both,  and  if  he  refuse  he  can  be  compelled  by  a  mandamus  {R.  v. 
Archdeacon  of  Middlesex,  1835,  3  Ad.  &  E.  615)  ;  but  though  the  ordinary 
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may  not  exercise  any  judicial  authority,  he  may  inquire  whether  the  person 
claiming  to  be  admitted  has  been  duly  elected,  and  if  the  parish  return  a 
disqualified  person  he  is  bound  to  reject  him  {Anthony  v.  Seyer,  1789, 1  Hag, 
Con.  9 ;  i?.  V.  Williams,  1828,  8  Barn.  &  Cress.  681).  " 

A  fee  is  payable  on  admission  to  the  officials  of  the  ordinary,  but  the 
churchwardens  cannot  be  forced  to  pay  it  out  of  their  own  pockets  (  Veley  v. 
Pertwee,  1870,  L.  E.  5  Q.  B.  573). 

A  churchwarden  who  ceases  to  reside  in  the  parish  does  not  i2)so  facto 
cease  to  be  a  churchwarden,  but  another  should  be  appointed  in  his  place 
{Ganvill  V.  Utting,  1845,  9  Jur.  1081). 

As  to  the  civil  duties  of  churchwardens,  see  Overseek.  (See  also  the 
article  on  Allotments.) 

Churchwardens  are  in  a  certain  sense  a  body  of  the  nature  of  a  corpora- 
tion. But  they  are  so  only  with  regard  to  the  goods  and  chattels  of  the 
church,  so  that  they  may  purchase  the  same  for  the  parish,  or  sue  and  be 
sued  in  respect  of  the  same  ;  though  they  cannot  dispose  of  them  without 
the  consent  of  the  parish  and  the  licence  of  the  ordinary ;  but  they  are  not 
a  corporation  in  such  sort  as  to  purchase  land  or  take  by  grant  except  in 
London,  where  they  are  also  a  corporation  for  such  purposes.  Goods  placed 
in  the  church  are  not  church  property,  unless  there  is  evidence  of  some 
dedication.  But  if  the  churchwardens  dispose  of  goods,  the  parishioners 
cannot  bring  an  action  against  them  or  the  receivers  of  such  goods  ;  but  such 
action  must  be  brought  by  the  new  churchwardens.  One  churchwarden 
cannot  give  an  effectual  release  or  dispose  of  the  goods  of  the  church. 
Churchwardens  in  their  public  capacity  have  no  right  to  delegate  their 
functions,  but  if  they  appoint  an  agent  whom  they  afterwards  sue  in  their 
private  capacity  for  a  wrongful  act,  the  sanction  of  one  of  them  will  be 
a  good  defence  to  an  action  by  both. 

With  the  consent  of  the  parishioners,  however,  churchwardens  jointly  can 
dispose  of  the  goods  of  the  church  {Methold  v.  Wynn,  1  Eol.  Abr.  393  ;  Martin 
v.  Nutkin,  1724,  2  P.  Wms.  268,  is  hardly  an  authority  for  the  statement 
that  churchwardens  can  dispose  of  goods  without  the  consent  of  the  parish). 

Under  canon  85  the  churchwardens  are  directed  to  keep  the  church 
repaired,  and  all  things  therein  in  an  orderly  and  decent  sort.  But  since 
the  Abolition  of  Church  Eates  Act  there  is  no  means  of  compelling  the 
parish  to  make  such  provision  (see  post).  It  is  their  duty  to  provide  bread 
and  wine  for  the  communion  service  (see  Eubric),  a  chalice  (see  Com- 
munion), a  font  (see  Font),  a  convenient  seat  for  the  minister  to  read  the 
service  in,  a  pulpit  (see  Pulpit),  a  surplice  (see  Vestments),  a  Bible  of  the 
largest  volume,  a  book  of  the  Homilies  (canon  80),  an  alms-chest  (see 
Alms),  a  bier  for  the  dead,  a  bell  and  rope,  a  register  book  of  christenings, 
weddings,  and  burials  (canon  70),  a  chest  for  the  register,  a  vestry  book,  etc. 

With  regard  to  church  repairs,  it  is  the  duty  of  the  churchwardens, 
after  taking  an  estimate  as  to  the  necessary  costs  of  the  same,  and  ascer- 
taining how  much  money  they  have  in  hand,  to  convene  a  vestry  and  submit 
the  proposed  repairs  to  them  in  order  that,  if  necessary,  a  rate  may  be 
imposed.  (See  Eates  (Church.))  Even  if  the  churchwardens  have  sufficient 
funds  in  hand,  important  repairs  should  not  be  effected  without  the  sanction 
of  a  vestry.     (See  Vestry.) 

As  to  the  duties  of  the  churchwardens  with  regard  to  the  repair  of  the  body 
of  the  church,  see  Nave  ;  as  to  the  chancel,  see  Chancel.  See  also  Eates 
(Church);  with  regard  to  burial  and  closed  graveyards,  see  Churchyard. 

In  the  event  of  an  avoidance  of  the  benefice  by  death  or  other  causes, 
the  churchwardens  are  the  proper  persons  to  have  the  care  of  the  benefice. 
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(As  to  their  duties,  see  Incumbent  ;  Sequestration.)  They  are  at  liberty 
in  such  an  event  to  apply  to  the  chancellor  of  the  diocese  for  sequestration, 
and  being  authorised  by  an  instrument  under  the  seal  of  the  office  are  to 
manage  the  profits  and  expenses  for  the  benefit  of  the  successor,  and  are 
afterwards  bound  to  account  to  such  successor;  and  the  ordinary  has  power 
by  citation  to  compel  them  to  undertake  the  charge  under  penalty  of 
contumacy.  The  ordinary  has  also  the  power  to  appoint  other  persons 
than  the  churchwardens  to  act  as  sequestrators. 

Churchwardens,  for  the  purposes  of  their  duties,  ought  at  all  times  to 
have  free  access  to  the  church ;  but  the  minister  has  in  the  first  instance 
the  right  to  the  possession  of  the  key  thereof,  and  it  is  irregular  for  the 
churchwardens  to  make  a  key  for  themselves.  If  the  minister  refuses  them 
access  to  the  church  on  proper  occasions,  complaint  should  be  made  to  the 
ordinary  {Lee  v.  Matthews,  1830,  3  Hag.  Ec.  p.  167,  at  p.  173 ;  Doivdney 
V.  Good,  1861,  7  Jur.  N.  S.  637).  The  churchwardens  have  no  right  to 
set  up  monuments  in  the  church  without  the  consent  of  the  minister 
or  ordinary ;  for  such  right,  if  admitted,  would  secularise  the  church 
(Beckwith  v.  Harding,  1818,  1  Barn.  &  Aid.  508  ;  19  R.  E.  372)  ;  nor  may 
they  remove  fixtures,  monuments,  or  pictures ;  but  if  these  are  offensive  or 
cause  inconvenience  they  should  apply  to  the  ordinary  for  a  faculty  (q.v.) 
authorising  their  removal ;  and  they  have  no  right  to  remove  by  force 
any  ornament  introduced  by  the  minister  although  without  a  faculty.  Their 
proper  course  is  to  cite  the  minister  to  show  why  a  faculty  should  not  be 
granted  for  the  removal. 

The  churchwardens  have  a  duty  to  preserve  order  during  divine  service, 
and  to  see  that  everyone  takes  his  proper  seat,  though  their  rights  in  these 
matters  are  far  from  being  clearly  ascertainable  (Asher  v.  Culcraft,  1887, 
18  Q.  B.  D.  607 ;  Fuller  v.  Lane,  1825,  2  Add.  E.  E.  419  ;  as  to  the  law  as 
to  seats  in  church  generally,  see  Pews  ;  also  Chancel)  ;  but  they  can  have 
no  prescription  to  dispose  of  the  seats  independently  of  the  ordinary 
(Presgrave  v.  The  Chu7xhwardens  of  Shrewsbury,  3  Ann,  1  Salk.  167  ;  May  v. 
Gilbert,  11  Jac.  1 ;  2  Bulst.  151) ;  and  they  have  no  right  to  refuse  anyone, 
behaving  properly,  standing-room  in  the  church,  because  they  think  that 
he  cannot  be  conveniently  accommodated  (Taylor  v.  Timson,  1888,  20 
Q.  B.  D.  671).  They  are  not  to  suffer  loiterers  about  the  church  or 
churchyard  during  divine  service  (canon  19),  and  they  shall  present  the 
names  of  those  who  behave  rudely  and  disorderly  in  church  at  visitations 
(canon  111).     (See  further  Brawling  ;  Chastisement.) 

A  churchwarden  may  take  the  hat  off  the  head  of  one  who  sits  covered 
during  divine  service  (Rail  v.  Planner,  18  Car.  2,  196).  Churchwardens 
have  a  general  duty  to  protect  the  church  and  churchyard  from  any 
irreverent  or  unseemly  conduct  even  when  divine  service  is  not  being  per- 
formed (e.g.  to  prevent  plays,  banquets,  etc.,  in  the  church  or  churchyard,  see 
canon  88)  ;  but  it  is  doubtful  how  far  they  have  a  right  to  expel  a  person 
from  the  church  or  churchyard  for  misconduct  when  no  service  is  going  on 
(compare  Worth  v.  Terrington,  1845,  3  Mee.  &  W.  781 ;  Grijln  v.  Beighton; 
Taylor  v.  Timson,  supra). 

Churchwardens  have  a  right  to  prevent  any  man  from  preaching  in  the 
church  unless  he  shows  his  licence  (canon  51),  and  they  should  note  the 
names  of  strange  preachers  in  a  book  (canon  52),  and  it  seems  that  if  the 
minister  himself  were  guilty  of  grossly  offensive  conduct,  they  would  have 
the  right  to  restrain  him.  Their  only  other  function  is  to  collect  the  alms 
during  the  reading  of  the  offertory  sentences  at  the  communion  service, 
and  alms  so  collected  are  at  the  disposal  for  distribution  of  the  minister 
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and  churchwardens  (see  further  Offertory)  {Hutchins  v.  Denziloe,  1792, 
1  Hag.  Con.  170).  If  churchwardens  think  it  necessary  to  remove  a  person 
from  the  church,  they  should  do  so  without  unnecessary  force  and 
without  giving  occasion  for  scandal  {Reynolds  v.  MonJdon,  1841,  2  Moo.  & 
R  384). 

With  regard  to  free  seats,  churchwardens  have  authority  to  direct,  for  the 
maintenance  of  order  and  decorum,  in  which  of  such  seats  certain  classes 
of  the  congregation  may  and  may  not  sit  (Asher  v.  Culcraft,  1887,  18 
Q.  B.  D.  607).  It  is  an  ecclesiastical  offence  for  churchwardens  to  break 
into  the  belfry  and  ring  the  church  bells  against  the  consent  of  the 
incumbent ;  but  such  proceedings  will  not  be  justified  if  they  were  merely 
rung  without  his  consent. 

As  guardians  of  the  morals  and  religion  of  the  parish,  churchwardens 
(in  their  character  of  questmen)  are  bound  to  present,  twice  a  year,  accord- 
ing to  the  articles  supplied  to  them  at  their  admission,  offences  (including 
offences  against  morality)  in  their  parish  punishable  by  ecclesiastical  law, 
before  the  archdeacon  or  other  ordinary,  and  they  may  present  oftener, 
but  cannot  be  compelled  so  to  do  unless  the  bishop  himself  visits  (canons 
116,  117).     The  minister  himself  may  be  so  presented. 

It  may  be  noted  that  this  part  of  the  churchwarden's  duties  is  largely 
obsolete,  but  it  has  been  considered,  by  Stephen,  J.  (obiter),  that  persons 
(other  than  Protestant  Dissenters  usually  attending  a  dissenting  place  of 
worship)  absent  from  church  "  may  still  be  presented  "  ( Taylm^  v.  Timson, 
supra).  See  further,  article  Presentation.  A  churchwarden  may  also,  under 
the  Public  Worship  Eegulation  Act,  1874  (37  &  38  Vict.  c.  85),  s.  8,  make 
a  written  representation  to  the  bishop  of  any  illegal  practice  on  the  part 
of  the  minister. 

Under  23  &  24  Vict.  c.  51,  churchwardens  are  compelled  to  make  an 
annual  return,  in  the  month  of  June,  of  sums  levied  or  received  for  church 
rates  to  one  of  the  Secretaries  of  State. 

Churchwardens,  at  the  end  of  their  year  or  within  a  month's  time 
thereof,  must  pass  their  accounts  before  the  vestry.  Exceptions  may  be 
taken  to  such  accounts,  first,  as  to  the  particulars  on  which  disbursements 
have  been  made,  and,  secondly,  as  to  the  justness  of  the  disbursements. 
If  the  disbursements  exceed  the  balance  in  hand,  and  have  been  sanctioned 
by  the  parish,  they  may  be  paid  by  the  succeeding  churchwardens.  If 
churchwardens  have  disposed  of  church  goods  without  the  consent  of  the 
ordinary,  although  with  the  consent  of  the  parishioners,  the  ordinary  may 
call  on  them  to  account.  Churchwardens  are  at  present  compellable  by 
the  ecclesiastical  Courts  to  produce  their  accounts ;  but  no  examination  of 
them  can  take  place  before  that  jurisdiction,  nor  can  their  production  be 
compelled  if  they  have  been  passed  by  the  vestry. 

When  churchwardens  have  presented  their  successors,  they  are  fundi 
officio,  and  their  successors  may  continue  an  action  which  they  have 
commenced. 

A  churchwarden  who  misbehaves  may  be  removed  on  a  complaint  to 
the  ordinary,  and  may  be  sued  for  neglect  of  duty  in  the  ecclesiastical 
Courts ;  and  if,  as  a  churchwarden,  he  receives  money  corruptly,  he  may 
be  indicted  (  Welcome  v.  Luke,  18  Car.  2  ;  1  Sid.  281 ;  B.  v.  Eyres,  18  Car.  2  ; 
1  Sid.  307).     See  Sidesman. 

[Authorities. — Lindwood,  Prov. ;  Gibson,  Cod. ;  Ayliffe,  Parergon ;  Dean 
Prideaux  on  Churchwardens ;  Eogers,  Ecclesiastical  Law ;  Prideaux,  Church- 
wardens' Guide,  16th  ed. ;  Shaw,  Pam/i  Laio\  ^teer,  Parish  Law;  Pollock 
and  Maitland,  History  of  English  Laiv.] 
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Churchyard. — The  freehold  of  the  churchyard  is  in  the  incumbent, 
subject  to  the  parishioners'  right  of  burial.  The  incumbent  and  the  church- 
wardens are  bound  to  allow  the  burial  of  a  parishioner  in  the  churchyard, 
but  they  have  a  discretion  as  to  the  particular  part  where  the  burial  shall 
take  place  {Ex  parte  Blachnore,  1830, 1  Barn.  &  Adol.  122).  There  may  be  a 
custom  in  a  parish  to  allow  the  burial  of  strangers  as  well  as  parishioners 
in  the  churchyard ;  but  if  no  such  custom  exists,  it  has  been  laid  down  in 
several  cases  that  the  incumbent  and  churchwardens  should  grant  provision 
for  the  burial  of  strangers  very  sparingly,  so  that  the  rights  of  parishioners 
may  not  be  prejudicially  affected.  The  duty  of  seeing  that  the  churchyard 
is  well  kept  and  repaired  rests  with  the  churchwardens  {q.v.). 

When  a  churchyard  is  once  consecrated  and  dedicated  to  sacred  pur- 
poses, no  judge  has  power  to  grant  a  faculty  to  sanction  the  use  of  it  for 
secular  purposes ;  nothing  short  of  an  Act  of  Parliament  can  divest  con- 
secrated ground  of  its  sacred  character  {R.  v.  Twiss,  1869,  L.  E.  4  Q.  B. 
407);  but  under  the  various  Open  Spaces  Acts  many  disused  church- 
yards and  burial  grounds  have  been  secularised  and  converted  into  recreation 
grounds. 

[See  Phillimore,  Ecclesiastical  Law,  2nd  ed.,  vol.  ii.  pp.  1383  et  seg-.] 
See  Burial  Ground  ;  Cemetery. 


Cider  (or  Cyder). — A  fermented  drink  made  from  apples. 

It  was  under  12  Chas.  ir.  c.  24,  ss.  14,  16-18,  24,  subject  to  the 
hereditary  duties  of  excise,  which  are  now  suspended  during  the  con- 
tinuance of  the  Eoyal  civil  list  (1  &  2  Vict.  c.  2,  s.  7). 

For'  purposes  of  excise  and  licences  for  sale  of  intoxicants  it  is  treated  in 
the  same  way  as  beer  {q.v.),  and  a  licence  to  sell  beer  covers  the  sale  of  cider 
(1  Will.  IV.  c.  64,  s.  32  (retail) ;  32  &  33  Vict.  c.  57,  s.  2 ;  43  &  44  Vict. 
c.  20,  s.  40).  Its  sale  without  a  licence  by  retail  in  quantities  of  less  than 
4|  gallons  at  a  time  for  consumption  off  the  premises  is  punishable  under 
4  &  5  Will.  IV.  c.  85,  ss.  17,  18.  The  cost  of  the  excise  licence  for  sale  of 
cider  is  25s.  (1  Will.  iv.  c.  64,  s.  30 ;  43  &  44  Vict.  c.  20,  s.  41). 

Under  sees.  11  and  18  of  the  Spirits  Act,  1880,  43  &  44  Vict.  c.  24,  it  is 
unlawful  for  a  distiller  or  rectifier  of  spirits  to  make  cider  at  his  distillery  or 
to  carry  on  his  spirit  business  on  premises  adjoining  a  place  where  cider 
is  made. 


Cinque  Ports. — The  Cinque  Ports  are  a  number  of  seaport 
towns  on  the  coast  of  Kent  and  Sussex,  which  in  very  early  times  were 
"  the  five  most  important  havens  in  the  kingdom  "  (Comyn,  Digest,  Franchise), 
owing  to  their  position  at  the  nearest  part  of  England  to  the  Continent ; 
they  were  "  privileged  corporations  with  peculiar  customs  and  great  local 
independence  "  (Stubbs,  Const.  Hist.  ii.  314)  ;  and  formed  a  franchise  or 
liberty  subject  to  the  jurisdiction  of  their  warden  only  and  his  officers. 
They  were  enfranchised  by  Edward  the  Confessor,  and  had  their  charter  of 
confirmation  from  Edward  I.  in  1278.  "In  the  time  of  Edward  the 
Confessor  there  were  but  three  ports — Dover,  Sandwich,  and  Eomney ; 
but  in  the  time  of  William  the  Conqueror,  Hastings  and  Hythe  were 
added ;  and  John,  Winchelsea  and  Eye — yet  they  are  called  the  Cinque 
Ports  "  (Comyn,  ibid.,  quoting  4  Inst.  222).  In  the  statutes  they  are  always 
spoken  of  as  "  the  Cinque  Ports,  two  ancient  towns  and  their  members." 
In  Domesday  Book,  Dover  and  Sandwich  are  recorded  as  holding  their 
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liberties  in  return  for  a  provision  of  twenty  ships  each,  to  be  kept  for 
fifteen  days  annually  in  the  king's  service ;  and  Eomney  with  the  other 
ports  owed  sea  service  (Stubbs,  i.  665).  The  Cinque  Ports  are  closely 
connected  with  the  first  beginnings  of  a  regular  navy  in  England  ;  in  the 
reign  of  Henry  ill.  when  ships  were  required,  the  necessary  number  was 
impressed  by  the  sheriffs  of  the  maritime  counties  or  the  barons  of  the 
Cinque  Ports,  by  the  latter  notably  in  1207,  and  so  again  in  1298  under 
Edward  i.  (ibid.  ii.  311).  In  the  early  years  of  Edward  i.'s  reign  they 
exercised  the  chief  administrative  power  over  the  navy ;  thus  in  1298 
Kobert  Burghersh,  the  lieutenant  warden  of  the  Cinque  Ports,  superintended 
the  fleet;  and  in  1302  he  was  still  warden,  and  answerable  for  the  service 
of  fifty-seven  ships  due  from  the  ports.  In  1306,  when  the  maritime 
jurisdiction  over  the  English  coasts  was  divided  between  three  admirals 
(see  Admiral),  one  was  captain  and  admiral  of  the  fleet  of  the  ships  of  the 
Cinque  Ports  and  all  other  ports  from  Dover  to  Cornwall,  while  another 
was  captain  and  admiral  from  the  Thames  to  Berwick,  and  the  third 
probably  commanded  on  the  coast  of  the  Irish  Sea  (Stubbs,  ii.  313). 
Under  Edward  in.  the  Cinque  Ports  furnished  fifty-seven  ships  to  the 
royal  fleet,  Dover  and  Hastings  contributing  twenty-one  each,  and  Eomney, 
Hythe,  and  Sandwich  five  each  (ibid.  i.  667). 

The  lord  warden  is  described  by  Comyn  as  "  an  officer  who  has  been 
appointed  time  out  of  mind  for  the  custody  of  the  ports,  and  as  having  the 
jurisdiction  of  the  admiral  within  the  Cinque  Ports  exempt  from  the 
Admiralty  of  England,  which  jurisdiction  is  saved  to  him  in  several  Acts 
of  Parliament  "  (Digest,  Franchise).  Jeakes  gives  the  following  account  of 
him :  "  This  great  officer,  or  Zime^iarcha,  as  Camden  observes,  was  an 
imitation  of  the  same  officer  which  the  Eomans  established  for  the  defence 
of  our  coasts,  and  called  Littoris  Saxonici,  or  Tradus  Maritimi  Comes,  who 
had  the  charge  of  nine  seaports.  There  is  no  doubt  that  these  Cinque 
Ports  and  towns  were  under  one  special  government  in  the  time  of  the 
Saxons,  necessity  so  requiring,  though  guardian  (from  whence  warden) 
imports  a  name  imposed  by  William  the  Conqueror,  These  wardens 
being  for  the  defence  of  the  ports  and  coasts  on  which  they  are,  and  as 
chief  commanders  of  the  ships  which  they  were  to  furnish  for  sea,  gave 
them  as  well  the  name  of  admirals  in  respect  of  their  office  as  to  the  sea ;  as 
wardens  with  reference  to  their  care  in  keeping  and  preserving  the 
liberties  of  the  ports  as  land,  both  as  mediators  between  their  sovereigns 
and  them,  if  differences  should  arise  there,  and  as  judges  among  them  and 
between  them  and  others  to  guard  and  defend  them  against  .  .  .  encroach- 
ments of  foreigners  upon  their  rights  and  jurisdictions.  For  as  to  the 
former  he  is  the  immediate  officer  of  the  king  to  the  ports,  and  hath  the 
return  of  his  writs  that  run  there,  they  being  directed  to  him ;  and  as  to 
the  latter  the  causes  were  heard  and  judgment  concerning  them  given  in 
the  old  Court  of  Shepway  and  the  Courts  of  Chancery  and  Admiralty.  .  .  . 
That  the  warden  might  have  a  place  of  residence  near  the  ports,  and  a 
seat  suitable  to  his  quality,  is  the  Castle  of  Dover  committed  to  his  charge 
and  custody,  of  which  he  is  also  entituled  the  constable  "  (Charters  of  the 
Cinque  Ports,  published  1728,  but  written  forty  years  before). 

The  lord  warden's  exclusive  civil  jurisdiction  in  the  Cinque  Ports  was 
abolished  in  1855  (18  &  19  Vict.  c.  48,  s.  2),  except  as  regards  his  Court  of 
Admiralty  (ibid.  s.  10,  and  1  &  2  Geo.  iv.  c.  76,  ss.  15  and  18,  1821,  and 
M.  S.  A.,  1894,  8.  571),  and  his  jurisdiction  and  office  as  admiral  of 
the  Cinque  Ports  (Municipal  Corporations  Act,  1882,  s.  256).  An 
instance  of  his  right  to   droits  of  admiralty  in   the  Cinque  Ports  being 
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made  good  against  the  Lord  High  Admiral  is  to  be  found  in  the  case  of 
Lord  Warden  v.  King  in  his  office  of  Admiralty  (1831,  3  Hag.  438 — a 
whale  stranded  at  Dover);  though  he  was  not  entitled  to  prize  droits 
{The  Oester  Ems,  1784,  1  Bob.  C.  284;  Browne,  Admiralty,  ii.  470).  For 
militia  purposes  he  acts  for  the  Cinque  Ports  as  the  lord  lieutenant 
of  a  county.  He  at  one  time  claimed  a  right  to  nominate  and 
recommend  to  the  ports  persons  to  represent  them  in  Parliament ; 
and  Comyn  says  that  the  ports  held  their  franchise  per  haronium, 
and  were  represented  in  Parliament  by  the  lord  warden  or  keeper; 
but  this  right  was  declared  not  to  exist  in  1688  (1  W.  &  M.  s.  7).  He 
or  his  deputy  may  be  a  member  of  the  Admiralty  Commission  instituted 
by  28  Hen.  viii.  c.  15  to  try  all  offences  committed  by  sea  within  the 
jurisdiction  of  the  Lord  High  Admiral  or  his  own;  and  for  all  offences 
within  the  Cinque  Ports  the  Commission  was  directed  to  him,  and  trial  was 
had  before  a  jury  of  the  inhabitants  (1  &  2  Geo.  iv.  c.  76,  s.  16).  The 
powers  of  these  Admiralty  Commissioners  are  now  exercised  by  the  judges 
of  assize  (1844,  7  &  8  Vict.  c.  2),  and  the  Central  Criminal  Court  {q.v.)  can  try 
all  offences  at  sea  in  the  jurisdiction  of  the  Admiralty  (1834,  4  &  5  Will.  iv. 
c.  36).  The  office  is  one  of  great  honour  even  at  the  present  day ;  and  was 
held  by  Edward  i.  in  the  lifetime  of  his  father  Henry  ill.,  and  in  later  times 
by  Mr.  Pitt  in  the  time  of  the  American  War,  by  the  Duke  of  Wellington, 
Lord  Palmerston,  and  Lord  Salisbury ;  and  it  entitles  its  holder  to  a  salute 
of  nineteen  guns  from  ships  of  war. 

The  Cinque  Ports  have  been  represented  in  Parliament  from  the  time  of 
boroughs  first  sending  representatives,  viz.  the  famous  Parliament  of  Simon 
de  Montfort  in  1265,  the  writ  then  summoning  "  de  quinque  Portubus 
de  qualibet  civitate  et  burgo  quatuor  homines,"  and  from  42  Edward  ill.  they 
returned  two  members  {Encycl.  Metrop.  "  Cinque  Ports ").  In  Cromwell's 
time,  in  1656,  Sandwich,  Dover,  and  Rye  each  sent  a  baron  to  Parliament. 
In  1832  Winchelsea  was  disfranchised  as  a  borough;  as  were  Ronmey,  Rye, 
and  Sandwich  in  1885  ;  but  Dover,  Hastings,  and  Hythe  are  still  separately 
represented. 

The  privileges  of  the  barons  or  freemen  of  the  Cinque  Ports  were  at  one 
time  of  a  high  nature,  and  thus  they  still  have  the  right  at  the  coronations  of 
the  kings  of  England  to  carry  a  silken  canopy  over  the  sovereign's  person, 
and  sit  on  his  right  hand  at  the  coronation  banquet  in  Westminster  Hall 
(see  Shakespeare,  Henry  VIII.  Act  iv.  Scene  1).  But  the  most  important 
of  their  privileges  was  their  exemption  from  any  other  jurisdiction  than  that 
of  their  own  Courts.  Their  last  charter,  granted  in  the  twentieth  year  of 
Charles  li.,  and  confirmed  in  the  fourth  of  James  ii.,  only  confirms  that  of 
Edward  i.  granting  "  the  barons  of  the  Cinque  Ports  the  liberties  and  free- 
doms as  they  and  their  ancestors  tlien  at  any  time,  better,  more  fully,  and 
more  honourably  have  had  in  the  times  of  King  Edward  (the  Confessor), 
inter  alia  to  be  free  of  common  summons  before  our  justices  from  all 
manner  of  pleas  itinerant  (i.e.  judges  of  assize)  in  whatsoever  counties 
such  their  lands  be  so  that  they  be  not  bound  to  come  before  the  justices 
aforesaid,  except  any  of  the  same  barons  implead  any  or  be  impleaded " 
(Jeakes,  22).  These  liberties  were  confirmed  by  Magna  Charta  of  Edward  i. 
(s.  9);  and  only  prerogative  writs  of  the  sovereign  such  as  mandamus, 
habeas  corpus,  etc.,  ran  to  the  Cinque  Ports  (Comyn,  ante).  Their  old 
organisation  continues  for  some  purposes :  all  of  them  except  Winchelsea 
and  Romney  have  separate  borough  jurisdictions  saved  to  them  (Municipal 
Corporations  Act,  1882,  s.  248),  and  power  was  given  to  grant  a  charter  to 
Romney  and  Winchelsea,  with  a  provision  in  the  case  of  the  latter  that 
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if  no  charter  were  granted  the  corporation  should  continue  undissolved,  and 
Winchelsea  still  be  entitled  an  ancient  town  of  the  Cinque  Ports  (Municipal 
Corporations  Act,  1883,  ss.  14  and  15  and  schedule  I.  (1)) ;  but  their  non- 
corporate members  became  part  of  the  body  of  the  county  in  which  they 
were  situate  (s.  13  (3)).  The  Local  Government  Act,  1888,  51  &  52 
Vict.  c.  41,  s.  48  (4),  makes  "the  Cinque  Ports  two  ancient  towns,  and 
their  members  for  all  purposes  of  the  county  council  and  powers  and 
duties  of  Quarter  Sessions  and  justices  out  of  sessions  form  part  of  the 
county  in  which  they  are  situated,  without  prejudice  nevertheless  to 
the  position  of  any  such  port,  town,  or  members  as  a  Quarter  Sessions 
borough  under  the  Municipal  Corporations  Act,  1882,  as  amended  by  this 
Act,  and  without  prejudice  to  the  existing  privileges  of  such  ports, 
towns,  and  members  as  respects  matters  not  affected  by  this  Act."  The 
ports  have  had  a  militia  of  their  own  since  1673  (15  Car.  Ii.  c.  4,  s.  10),  and 
the  present  Militia  Act  applies  to  them  as  if  they  were  a  separate 
county  and  the  lord  warden  were  the  lieutenant  of  that  county 
(45  &  46  Vict.  c.  49,  s.  49  (3)) ;  and  the  enactments  with  regard  to  local 
militia  continue  in  force  (s.  54  (1),  schedule  3).  They  have  a  separate 
corps  of  volunteers  of  their  own,  and  for  the  purposes  of  the  Volunteer 
Acts  are  equivalent  to  a  county  (1863,  26  &  27  Vict.  c.  65,  and  1871,  34  &  35 
Vict.  c.  86). 

The  Admiralty  Court  of  the  CinquePorts,  whose  jurisdiction  is  saved  ex- 
pressly by  statute  (1  &  2  Geo.  iv.  c.  76  ;  46  &  47  Vict.  c.  18,  s.  13  ;  and  57  &  58 
Vict.  c.  60,  s.  571),  exercises  a  jurisdiction  which  is  "in  practice  confined  to 
cases  arising  within  the  liberties  and  jurisdiction  of  the  Cinque  Ports,  and 
except  in  the  case  of  salvage  under  1  &  2  Geo.  iv.  c.  86,  and  of  admiralty  and 
maritime  causes  transferred  thither  from  the  County  Courts,  does  not  extend 
beyond  the  inherent  jurisdiction  possessed  by  the  High  Court  of  Admiralty  " 
(Williams  and  Bruce,  Admiralty  Practice,  20).  The  local  limits  of  that 
jurisdiction  were  declared  at  an  inquisition  held  at  the  Court  of  Admiralty 
in  Dover  in  1684  to  extend  from  Shore  Beacon  in  Essex  to  Red  Cliff  near 
Seaford ;  and  with  regard  to  salvage  they  are  defined  as  comprising  all  the 
sea  between  Seaford  in  Sussex  and  a  point  within  five  miles  of  Cape  Grisnez 
on  the  coast  of  France,  and  the  coast  of  Essex  (1  &  2  Geo.  iv.  c.  76,  s.  18). 
Within  these  limits  the  Court  takes  cognisance  of  causes  of  damage  to 
ships  {The  Vivid,  1873,  1  Asp.  601)  and  salvage  {The  Clarissc,  1856,  Swa. 
129;  The  Antilope,  1872,  1  Asp.  477),  though  the  Admiralty  Court  has 
a  concurrent  jurisdiction  there  (The  Maria  Luisa,  1856,  Swa.  67; 
The  JeuTie  Paul,  1866,  L.  R  1  Ad.  &  Ec.  336) ;  and  other  maritime 
causes,  such  as  wages,  etc.  (Williams  and  Bruce,  203).  Actions  may 
be  transferred  or  appeals  made  to  it  from  the  County  Courts  (1868, 
31  &  32  Vict.  c.  71,  s.  33);  and  it  can  hear  appeals  from  the  Cinque  Ports 
Salvage  Commissioners  (1  &  2  Geo.  iv.  c.  76,  s.  4),  such  appeal  being  final 
(s.  5).  The  appeal  from  it  lies  to  the  Privy  Council  {The  Clarisse,  ante).  The 
Court  still  sits  as  formerly  in  the  church  of  St.  James  at  Dover,  though  by 
consent  of  parties  it  sometimes  sits  in  London  or  elsewhere.  The  Cinque 
Ports  Salvage  Commissioners  are  a  body  consisting  of  three  or  more  sub- 
stantial persons  in  each  of  the  Cinque  Ports,  the  two  ancient  towns,  and 
their  members  appointed  by  the  lord  warden,  who  have  power  to  de- 
termine disputes  as  to  salvage  and  all  claims  and  demands  by  pilots, 
hovellers,  boatmen,  and  other  persons  for  any  services  rendered  to  any  ship 
or  vessel,  as  well  as  for  carrying  off  to  such  ship  or  vessel  any  anchors, 
cables,  or  other  stores  from  any  part  or  port  on  the  coast  of  Kent,  Sussex, 
Essex  or  the  Isle  of  Thanet,  as  well  as  for  conducting  and  conveying  such 
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ships  or  vessels  from  the  Downs  or  any  other  harbour,  port,  or  place  on  the 
said  coasts  within  their  jurisdiction,  or  for  the  saving  and  preserving  within 
that  jurisdiction  any  goods  or  merchandise  wrecked,  stranded,  or  cast  away 
from  any  ship  or  vessel,  and  the  masters  and  owners  thereof  being  present  at 
the  place  where  the  commissioners  are  sitting,  to  hear  and  determine  all 
cases  of  services  rendered  by  pilots,  boatmen,  or  others  to  shipping  within 
their  jurisdiction,  whether  such  ships  or  vessels  shall  be  in  distress  or  not,  and 
to  examine  the  parties  and  their  witnesses  on  oath  (for  an  instance  of  a  salvage 
award  by  them,  see  The  Elise,  1859,  Swa.  436) ;  such  commissioners  are  to 
be  paid  by  the  owners  of  the  goods  or  vessels  such  fees  as  the  lord  warden 
shall  allow  ;  no  commissioner  is  to  act  away  from  the  place  where  he  is 
resident ;  an  appeal  lies  from  their  decision  either  to  the  Cinque  Ports 
Admiralty  Court  or  to  the  Admiralty  Court  {The  Gloria  de  Maria,  1856, 
Swa.  106),  within  twenty  days,  and  such  appeal  is  to  be  final  (1  &  2  Geo.  IV. 
c.  76,  ss.  1,  2,  3,  4,  5,  1821).  Such  appeal  to  the  Admiralty  Court  is  in  the 
nature  of  a  rehearing ;  and  thus  new  evidence  may  be  given  by  the  appellants, 
and  the  value  of  the  salved  property  may  be  re-opened,  though  it  has  been 
agreed  before  the  commissioners  {The  Annette,  1873, 1  Asp.  571).  It  seems 
that  in  such  a  case  an  appeal  will  lie  by  leave  from  the  decision  of  a 
Divisional  Court  of  Admiralty  (which  takes  the  place  of  the  Admiralty 
Court  for  this  purpose)  to  the  Court  of  Appeal  (Judicature  Act,  1873,  s.  45,  not 
overridden  by  Judicature  Act,  1876,  s.  20 ;  Thomas  v.  Kelly,  1888, 13  App.  Cas. 
508).  A  similar  jurisdiction  is  enjoyed  by  the  lord  warden,  the  lieutenant 
of  Dover  Castle,  the  deputy  warden,  and  the  judge  of  the  Cinque  Ports 
Admiralty  Court,  and  any  other  officer .  especially  appointed  by  the  lord 
warden  (s.  15)  or  the  deputy  warden  (9  Geo.  IV.  c.  37,  1829).  The  pilotage 
authority  formerly  exercised  by  the  Cinque  Ports  has  been  vested  in  the 
Trinity  House  since  1853  (16  &  17  Vict.  c.  129)  as  well  as  the  property  of 
the  Society  of  Cinque  Ports,  Pilots,  and  the  Court  of  Loadmanage  (ss.  9, 10). 
All  authority  over  wreck  within  the  Cinque  Ports  was  vested  in  the  Board  of 
Trade  in  1854  (17  &  18  Vict.  c.  120,  s.  11),  when  the  Serjeants  of  admiralty 
of  the  Cinque  Ports  were  put  under  the  Board. 

[See  Jeakes,  Charters  of  the  Cinque  Ports,  1728  ;  Boys,  Sandwich  and 
Cinque  Points,  1792 ;  Lyon,  Cinque  Ports,  1813 ;  Encyclopcedia  Metropolitana, 
"  Cinque  Ports  "  ;  Knocker,  Grand  Court  of  Shepway,  1862.] 

Circuits  and  Assizes. — Magna  Carta — Special  Justiciaries — 
The  Establishment  of  Circuits — Nisi  Prius — The  Commissions — The  Central 
Criminal  Court— The  Supreme  Court  of  Judicature  Act,  1873— The  Old 
Circuits — The  New  Circuits — The  Dates  of  Circuits — Interpretation. 

Magna  Carta. 
In  the  thirteenth  century  a  large  part  of  the  judicial  business  of 
the  country  was  transacted  by  justices  in  eyre,  that  is  by  judges  having 
a  comniission  to  traverse  the  country,  and  hear  all  pleas.  (See  Eyre.) 
These  itinera  or  eyres  seem,  in  early  times,  to  have  been  called  assizes; 
for  in  the  writ  ordering  the  sheriff  to  summon  those  who  ought  to  come 
before  the  justices  in  eyre,  we  find  the  words,  postquain  assisa  idtimo 
fuit  in  partibus  illis ;  and  sunilar  expressions,  which  clearly  refer  to  the 
eyres,  are  found  in  other  writs  of  the  reign  of  Henry  in.  One  of  the 
most  important  functions  of  justices  in  eyre  was  to  take  Petty  Assizes  {q.v.) 
which  were  an  exceedingly  convenient  and  expeditious  remedy  for  loss  of 
possession  or  seisin.     But  the  eyres  were,,  in  theory,  though  not  in  actual 
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practice,  held  but  once  in  seven  years ;  and  unless  the  plaintiff'  was  willing 
to  wait  until  the  justices  came  into  his  county  to  hear  all  pleas,  he  was 
obliged  to  bring  his  action  in  the  King's  Court,  which,  before  1215,  was  not 
held  in  any  fixed  place.  To  put  an  end  to  this  inconvenience,  the  Magna 
Carta  of  1215  declared  that  three  of  the  petty  assizes,  namely,  Darein  Pre- 
sentment, Mortdancester,  and  Novel  Disseisine  should  always  be  taken  in 
their  counties,  that  is  in  the  counties  in  which  the  lands  in  dispute  were 
situate ;  and  that  two  justices  should  be  sent  to  each  county  four  times  a 
year,  who,  with  four  knights  chosen  by  the  county,  should  take  such  assizes. 
The  Magna  Carta  of  the  following  year  contained  the  same  provision,  but  a 
different  one  was  inserted  in  its  place  in  the  issues  of  1217  and  1225.  It 
was  to  the  effect  that  only  the  assizes  of  Novel  Disseisine  and  Mortdancester 
were  always  to  be  taken  in  their  counties  ;  that  justices  should  be  sent  to 
each  county  once  a  year,  who,  with  the  knights  of  the  county  (no  number  is 
specified),  should  take  such  assizes  ;  that  those  which  could  not  be  terminated 
by  the  justices  in  the  county  might  be  terminated  by  tliem  elsewhere ;  and 
that  all  diiUculties  were  to  be  adjourned  to  the  bench.  Assizes  of  Darein 
Presentment  were  always  to  be  taken  in  the  bench.    See  also  Gkand  Assize. 

Special  Justiciaries. 

The  provision  that  assizes  of  Novel  Disseisine  and  Mortdancester  should 
always  be  taken  in  their  counties  seems  to  have  been  loyally  observed ;  but 
justices  were  not  sent  into  the  counties  in  the  manner  suggested  by  the 
Great  Charter.  What  happened  was  this.  When  any  one  wanted  to  avail 
himself  of  the  remedy  by  assize,  he  applied  to  the  king  for  a  justice  to  be 
sent  into  his  county  to  take  the  assize,  and  the  king  then  assigned  a  justice 
by  letters-patents  for  that  purpose.  No  judges  were  sent  into  the  counties 
to  take  all  the  assizes  which  might  be  brought  before  them,  but  special 
commissions  were  granted  to  judges  to  take  particular  assizes.  This  was 
taken  to  be  a  sufficient  compliance  with  the  provision  of  Magna  Carta.  In 
the  early  years  of  the  reign  of  Henry  ill.  there  were  not  many  of  such  com- 
missions ;  but  towards  its  close,  their  numbers,  in  any  year,  might  be  counted, 
not  by  tens,  but  by  hundreds. 

In  the  forty-fourth  year  of  Henry  III.,  probably  because  the  king  had 
been  appointing  his  favourites,  who  were  not  competent  to  do  the  work  of 
taking  assizes,  it  was  provided  that  speciales  justiciarice  should  be  intrusted  to 
seven  named  persons  only,  all  of  whom  seem  to  have  been  judges  of  the  bench 
at  Westminster,  or  judges  coram  Eege  (Bracton's  Note  Book,  i.  20).  The 
Close  Polls  do  not  show  that  any  similar  provision  was  made  in  the 
following  year,  but  there  was  one  in  5.3  Hen.  III.,  and  it  is  possible  that 
others  were  made  in  the  intervening  years,  and  not  recorded  upon  the  rolls. 

The  system  of  specialcs  justiciar im  was  not  confined  to  the  petty  assizes. 
Justices  were  also  sent  into  the  counties  to  take  a  particular  attaint,  to 
deliver  a  particular  gaol,  and  for  various  other  judicial  purposes. 

The  Establislunent  of  Circuits. 

It  would  seem  that  even  in  the  early  part  of  the  reign  of  Henry  III. 
there  was  some  organisation  in  the  assignment  of  justices  in  this  way.  There 
would  be  allotted  to  one  of  them  the  task  of  taking  assizes  in  some  definite 
part  of  the  country,  generally  in  the  neighbourhood  of  his  home ;  but  it  was 
not  until  the  close  of  the  reign  that  it  became  common  for  a  judge  to  be 
si)ecially  appointed  to  take  all  the  assizes,  or  deliver  all  the  gaols  in  a  group 
of  counties.  In  the  first  year  of  Edward  I.,  however,  it  was  found  that  some 
further  organisation  in  this  direction  was  necessary.     Accordingly,  it  was 
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then  provided  that  the  country  should  be  divided  into  six  groups  of  counties, 
and  that  two  judges  should  go  through  each  group  to  take  assisas  juratas  et 
recogniciones.  The  work  was  to  be  done  by  the  two  judges  together,  or  by 
one  of  them  associating  to  himself  such  other  persons  as  he  thought  fit  for 
the  purpose.  The  provision,  which  was  called  Nova  forma  de  ordinacione 
jmticiarioricm  (or  perhaps  Justiciariarum),  is  found  on  the  Patent  EoU  of 
1  Edw.  I.,  and  may  be  said  to  give  birth  to  the  circuits  of  justices  of  assize. 

In  the  following  year  judges  were  again  sent  through  groups  of  counties 
for  the  same  purposes  ;  and  although  the  Patent  and  Close  Polls  do  not  con- 
tain a  record  of  their  appointments,  it  is  probable  that  the  system  was 
continued  until  13  Edw.  I. 

In  that  year  the  Statute  of  Westminster,  ii.  c.  30,  ordained  that  two 
sworn  justices  should  be  assigned,  before  whom  and  none  others  assizes  of 
Novel  Disseisine,  Mortdancester,  and  Attaint  should  be  taken.  They  were 
to  associate  to  themselves  one  or  more  of  the  discreetest  knights  of  the 
county  into  which  they  should  come ;  and  they  were  to  take  the  assizes  and 
attaints  three  times  a  year,  at  most,  during  certain  weeks  named  in  the 
Statute.  Eight  years  later,  by  the  Statute  of  21  Edw.  i.,  called  Be  Justiciariis 
assignatis,  the  kingdom  was  divided  into  four  circuits,  and  to  each  circuit 
there  were  assigned  two  justices  for  taking  assizes,  juries,  and  certificates. 
These  justices  were  to  be  engaged  at  this  work  throughout  the  year  in  the 
places  which  they  thought  best,  and  for  the  greatest  advantage  of  the 
people.  Though  the  number  of  circuits  was  thus  fixed  at  four,  it  was  after- 
wards changed  to  six  ;  but  the  change  does  not  seem  to  have  been  the  result 
of  any  legislative  Act.  The  Statute  of  Fines  (27  Edw.  i.  c.  3)  imposed  on 
these  justices  the  additional  duty  of  delivering  the  county  gaols.  If  one 
of  the  justices  was  a  clerk,  the  other  was  to  associate  to  himself  a  layman 
for  the  purpose.  It  appears  that  this  Statute  was  not  properly  observed ; 
and  that  commissions  of  gaol  delivery  were  being  intrusted  to  persons — 
presumably  clerks  —  procured  by  great  men,  with  a  view  to  securing 
pardon  of  felonies.  It  was  therefore  enacted  by  the  Statute  of  Northamp- 
ton (2  Edw.  III.  c.  2)  that  justices  should  not  be  appointed  against  the  form 
of  the  Statute  of  Fines  ;  and  that  assizes,  attaints,  and  certificates  should 
be  taken  before  the  justices  commonly  assigned,  who  should  have  a  know- 
ledge of  the  law,  and  none  other.  The  Statute  of  4  Edw.  ill.  c.  2  ordained 
that  good  and  discreet  persons,  "  other  than  of  the  places,"  should  be 
assigned  in  all  the  counties  of  England  to  take  assizes,  juries,  and  certifi- 
cates, and  to  deliver  gaols.  They  were  to  perform  these  duties  three  times 
a  year,  and  more  often  if  need  be. 

Nisi  Prius. 

Besides  providing  for  the  taking  of  assizes,  the  Statute  of  Westminster, 
ii.  c.  30,  created  the  Nisi  Prius  jurisdiction  of  justices  of  assize.  It  provided 
that  inquests  in  pleas  of  trespass  in  either  bench  not  being  of  "  enormous 
trespass,"  and  also  inquests  in  other  pleas  in  either  bench  not  requiring 
great  examination,  might  be  taken  before  the  justices  of  assize.  But  in- 
quests w^hich  required  great  examination  should  be  taken  before  the  justices 
of  the  bench,  unless  both  parties  requested  that  an  inquest  should  be  taken 
before  two  justices  of  the  bench,  or  one  justice,  and  a  knight,  when  they 
came  into  the  county.  This  was  carried  out  by  a  judicial  writ  in  these 
words :  "  Precipimus  tibi  quod  venire  facias  coram  justiciariis  nostris  apud 
Westmonasterium  in  octabis  sancti  Micha^lis  nisi,  talis  et  talis  tali  die  et  loco 
ad  partes  illas  venerint  duodecim  .  .  .  ."  The  law  as  to  the  number  of 
justices  was  altered  by  the  Statute  of  Fines,  c.  4,  which  provided  that  inquests 
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determinable  before  justices  of  either  bench  should  be  taken  before  any  of 
the  justices,  before  whom  the  plea  was  brought,  with  one  knight  of  the 
county,  unless  it  were  an  inquest  which  required  great  examination. 
Nothing  was  said  about  the  consent  of  the  parties. 

Accordingly  the  Statute  of  York,  12  Edw.  ii.  c.  3,  after  reciting  that 
the  Statute  of  Fines,  c.  4,  needed  explanation,  declared  that  in  cases  of 
inquests  in  pleas  of  land,  which  did  not  require  great  examination,  the 
inquest  should  be  taken  before  one  justice  of  the  Court,  in  which  the  plea 
was  brought,  and  one  substantial  man  of  the  county,  knight  or  other,  if  the 
demandant  so  requested.  Inquests  in  pleas  of  land  which  required  great 
examination,  were  to  be  taken  in  the  country  in  the  same  w'ay,  but  before 
two  justices  of  the  bench.  Finally,  the  Statute  of  Northampton,  2  Edw.  in. 
c.  16,  enacted  that  all  such  inquests  as  were  the  subject  of  the  Statute  of 
York  should  be  taken  as  well  at  the  request  of  the  tenant  as  of  the  de- 
mandant, but  all  other  process,  according  to  the  Statute  of  York,  in  such 
case,  was  to  be  saved  and  kept.  It  may  be  observed  that  little  is  known  of 
the  interpretation  put  upon  these  Statutes,  or  how  far  their  provisions  were 
observed  by  the  Government. 

Till  the  year  1340,  an  inquest  in  the  country  could  only  be  taken  by  a 
judge  of  the  Court  in  which  the  issue  was  joined ;  and  as  it  frequently 
happened  that  no  judge  of  that  Court  went  into  the  county  where  the 
inquest  was  to  be  taken,  this  was  a  matter  of  great  inconvenience  to  suitors 
and  jurors  alike.  By  way  of  remedy  it  was  enacted  by  14  Edw.  iii.,  stat.  1, 
c.  16,  that  Nisi  Prius  might  be  granted  before  a  judge  of  the  Common  Pleas 
in  a  suit  in  the  King's  Bench,  or  before  a  justice  of  the  King's  Jiench 
in  a  suit  in  the  Common  Pleas ;  and  if  it  should  happen  that  no  judge 
of  either  bench  should  go  into  the  county  where  the  inquest  was  to 
be  taken,  then  Nisi  Prius  might  be  granted  before  the  Chief  Baron  of  the 
Exchequer,  if  a  "  man  of  law " ;  and  in  case  no  justice  of  either  bench, 
nor  the  Chief  Baron  of  the  Exchequer  went  into  tlie  county  where 
the  inquest  was  to  be  taken,  then  Nisi  Prius  was  to  be  granted  to  the 
justices  assigned  to  take  assizes  in  those  parts,  so  long  as  one  of  the  justices 
assigned  was  a  justice  of  either  bench  or  a  king's  serjeant.  From  the 
middle  of  the  reign  of  Elizabeth  the  Barons  of  the  Exchequer  were  always 
appointed  Serjeants,  and  from  that  time  Nisi  Prius  could  be  granted  before 
any  judge  of  the  three  superior  Courts  of  Common  Law  at  Westminster. 
It  should,  however,  be  noticed  that  justices  of  assize  had  no  jurisdiction  to 
take  inquisition  of  pleas  pending  in  the  Court  of  Exchequer ;  it  was  not 
until  the  year  1839  that  they  were  enabled,  by  2  &  3  Vict.  c.  22,  to  do  so 
without  a  special  commission. 

The  Commissions. 

During  the  two  centuries  which  followed  the  Statute  of  14  Edw.  ill.  it 
became  the  settled  practice  for  the  king  twice  in  every  year  to  appoint  his 
judges  to  take  assizes,  juries,  and  certificates.  There  were  six  circuits, 
including  every  county  of  England,  except  Middlesex  and  the  counties 
palatine  [see  County  Palatine];  and  to  each  circuit  there  were  assigned 
two  of  the  judges.  They  went  on  circuit  in  the  vacations  preceding  Easter 
and  Michaelmas  terms,  except  the  judges  of  the  Northern  Circuit,  who  did 
not  visit  the  four  northern  counties  in  the  spring  vacation.  The  patent 
appointing  them  included  the  names  of  the  Serjeants  practising  on  the  re- 
spective circuits,  who  were  thus  able  to  sit  as  justices  of  assize,  if  it  were 
necessary.  This  patent  was  also  accompanied  by  a  writ  of  association,  by 
which  the  clerk  of  assize  {q.v.)  and  his  deputy,  the  associate  and  the  clerk  of 
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arraigns  {q-v.),  were  associated  to  the  judges  and  Serjeants.  A  writ  of 
admittance  also  issued,  directing  the  judges  and  sferjeants  to  admit  these 
four  circuit  officials  into  their  society  as  fellow-justices ;  and  a  writ  called 
si  non  omnes,  provided  that  if  all  the  persons  included  in  the  patent  and 
writ  of  association  could  not  be  present,  then  any  two  of  them,  of  whom  one 
must  be  a  judge  or  a  serjeant,  might  execute  the  commission.  By  13  &  14 
Vict.  c.  25,  Queen's  counsel  and  barristers,  having  a  patent  of  precedence, 
were  enabled  to  act  as  justices  of  assize  as  fully,  to  all  intents  and  purposes, 
as  if  they  were  of  the  "  Degree  of  the  Coif."     See  Coif. 

Lord  Bacon  asserted  (Use  of  the  Zaiu,  1630,  p.  17)  that  justices  of  assize 
had  five  commissions,  of  which  one  was  a  commission  of  Nisi  Prius  and 
another  the  commission  of  the  peace  (q.v.).  This  assertion,  which  has  been 
repeated  by  numerous  writers  of  eminence,  is  not  accurate.  No  patent  was 
sent  to  the  justices  of  assize  authorising  them  to  sit  at  Nisi  Prius ;  their 
jurisdiction  in  this  respect  being  merely  incidental  to  the  commission  of 
assize ;  and  all  justices  of  assize  and  gaol  delivery  were  in  the  commission 
of  the  peace  within  the  precincts  of  their  Courts,  just  as  all  judges  of  the 
King's  Bench  were  ex  officio  in  the  commission  of  the  peace  for  all  counties 
(Lambard,  Eirenarcha,  1610,  p.  13).  At  the  present  time  all  judges  of  the 
Supreme  Court  of  Judicature  are  specially  named  in  the  commission  of  the 
peace  for  each  county. 

The  three  commissions,  which  were  always  sent  to  the  justices  of 
assize,  were  the  Commission  of  Assize,  the  Commission  of  Gaol  Delivery, 
and  the  Commission  of  Oyer  and  Terminer.  The  first  of  these  has 
already  been  discussed,  and  it  has  been  shown  that  by  the  Statute  de 
finihus  justices  of  assize  were  also  to  sit  as  justices  of  gaol  delivery.  Since 
the  date  of  that  Statute  they  have  had  a  commission  which  ordered  them 
to  deliver  the  gaol  of  every  prisoner  in  it  at  the  time  of  their  arrival  in  the 
circuit  town,  by  whomever  indicted  and  for  whatever  crime  committed.  By 
construction  of  law  a  person  is  deemed  to  be  in  gaol  who  has  been  admitted 
to  bail.  The  commission  was  directed  to  the  two  judges,  the  Serjeants  and 
Queen's  counsel  practising  on  the  circuit,  or  some  of  them ;  occasionally 
to  one  or  more  barristers  also  practising  there,  and  to  the  circuit  officers, 
directing  them  or  any  two  or  more  of  them,  of  whom  one  was  required  to 
be  a  judge,  serjeant,  Queen's  counsel,  or  barrister,  to  execute  the  commission. 
There  were  ordinarily  no  writs  of  association,  admittance,  and  si  non  omnes, 
as  in  the  case  of  the  commission  of  assize.  All  persons  intended  to  be 
included  in  the  commission  were  named  in  the  same  patent. 

The  commission  of  oyer  and  terminer  was  addressed  to  the  same  persons 
as  the  commission  of  gaol  delivery,  and  also  to  the  Lord  Chancellor,  the 
President  of  the  Council,  and  Lord  Privy  Seal,  and  the  Lords  Lieutenant 
of  the  several  counties  within  the  circuit.  It  directed  them,  or  any  two  of 
them,  one  being  a  judge,  serjeant,  Queen's  counsel,  or  barrister,  to  inquire, 
hear,  and  determine  concerning  treasons,  felonies,  and  misdemeanours  com- 
mitted within  the  circuit.  Under  this  commission  persons  could  be  tried 
whether  they  were  in  gaol  or  at  large,  but  the  judges  could  only  act  upon  an 
indictment  found  at  the  same  assizes,  for  they  could  not  hear  and  determine 
by  a  petit  jury  until  they  had  inquired  by  a  grand  jury.  There  was  this 
distinction  between  the  commission  of  assize  and  the  commissions  of  oyer 
and  terminer  and  gaol  delivery.  In  the  first  of  them,  until  the  year  1850, 
the  quorum  necessarily  consisted  of  judges  and  Serjeants,  but  in  the  other 
two  Queen's  coimsel,  or  even  barristers,  could  always  be  of  the  quorum.  It 
seems,  too,  that  in  the  seventeenth  century  three  commissioners  were  re- 
quired to  form  a  quorum  in  the  commission  of  oyer  and  terminer  (see  Clerk 
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of  Assize,  1682,  p.  8 ;  Leversm  v.  B.,  1869,  L.  E.  4  Q.  B.  394) ;  but  the 
number  necessary  may  have  varied  from  time  to  time. 

The  Central  Criminal  Court. 

Since  1834,  the  criminal  business  of  London,  Middlesex,  and  certain  de- 
signated parts  of  Kent,  Surrey,  and  Essex  has  been  carried  out  by  a  modern 
Court,  called  the  Central  Criminal  Court,  established  by  the  Central  Criminal 
Court  Act,  1834.     See  article  Central  Criminal  Court. 

The  Supreme  Court  of  Judicature  Act,  1873. 

The  Supreme  Court  of  Judicature  Act,  1873,  considerably  altered  the 
functions  of  the  judges  in  circuit.  It  provided,  by  sec.  16,  that  there 
should  be  transferred  to  and  vested  in  the  High  Court  of  Justice  all  the 
jurisdiction,  which,  at  the  date  of  the  commencement  of  the  Act,  was  vested 
in,  or  capable  of  being  exercised  by,  certain  Courts,  among  which  were  the 
Courts  created  by  commissions  of  assize,  of  oyer  and  terminer,  and  of  gaol 
delivery,  or  of  any  such  commission. 

Sec.  29  of  the  same  Act  provided  that  Her  Majesty  might,  by  com- 
mission of  assize  or  by  any  other  commission,  assign  to  any  judge  or  judges 
of  the  High  Court  of  Justice,  or  other  person  or  persons  usually  named  in 
commissions  of  assize,  the  duty  of  trying  and  determining,  within  any  place 
or  district  specially  fixed  for  that  purpose  by  such  commission,  any  causes 
or  matters,  or  any  question,  or  issues  of  fact  or  of  law,  or  partly  of  fact  and 
partly  of  law,  in  any  cause  or  matter  depending  in  the  High  Court,  or  the 
exercise  of  any  civil  or  criminal  jurisdiction  capable  of  being  exercised  by 
the  High  Court ;  and  any  commissioner  or  commissioners  appointed  in  pur- 
suance of  sec.  29  should,  when  engaged  in  the  exercise  of  any  jurisdiction 
assigned  to  him  or  them  in  pursuance  of  the  Act,  be  deemed  to  constitute 
a  Court  of  the  High  Court  of  Justice ;  and  subject  to  any  restrictions  or 
conditions  imposed  by  rules  of  Court,  and  to  the  power  of  transfer,  any 
party  to  any  cause  or  matter  involving  the  trial  of  a  question  or  issue  of  fact, 
or  partly  of  fact  and  partly  of  law,  might,  with  the  leave  of  the  judge  or 
judges  to  whom  or  to  whose  division  the  cause  or  matter  was  assigned,  require 
the  question  or  issue  to  be  tried  and  determined  by  a  commissioner  or  com- 
missioners, as  in  the  Act  aforesaid,  or  at  sittings  to  be  held  in  Middlesex  or 
London,  as  was  in  sec.  37  of  the  Act  mentioned,  and  such  question  or  issue 
should  be  tried  and  determined  accordingly. 

Sec.  37  of  the  same  Act  provided,  among  other  things,  that  sittings  for 
trial  by  jury  in  London  and  Middlesex  should  be  held  by  and  before  the 
judges  of  three  common-law  divisions  of  the  High  Court. 

Since  the  Act  of  1873,  the  same  commissions  have  been  issued  to  the 
judges  and  others,  just  as  before,  but  the  functions  of  the  commissioners 
are  different.  The  old  commissioners  of  assize,  when  transacting  civil  busi- 
ness, merely  tried  by  jury  questions  of  fact  in  actions  pending  in  the  Courts 
at  Westminster.  They  now  can  dispose  of  all  questions  of  law,  as  well  as 
of  fact,  as  judges  of  the  High  Court  of  Justice.  Their  functions  in  criminal 
matters  are,  however,  much  the  same  as  before. 

Since  1884  the  names  of  all  the  judges  of  the  Supreme  Court  of  Judica- 
ture have  been  placed  in  the  various  commissions ;  and  before  that  date  the 
names  of  the  judges  on  the  rota  for  the  trial  of  election  petitions  were 
added  to  those  of  the  judges  or  commissioners  appointed  for  each  circuit. 

By  the  Supreme  Court  of  Judicature  Act,  1884,  s.  7,  County  Court 
judges  have  every  qualification  which  was  conferred  on  Queen's  counsel  by 
the  Act  of  13  &  14  Vict.  c.  25. 
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The  Old  Circuits. 


The  arrangement  of  circuits  has  been  greatly  changed  during  the  present 
century.  Prior  to  the  year  1830  the  six  circuits  were  constituted  as 
follows : — (1)  The  Home  Circuit,  consisting  of  the  counties  of  Hertford, 
Essex,  Kent,  Sussex,  and  Surrey ;  (2)  The  Midland  Circuit,  consisting  of 
the  counties  of  Warwick,  Leicester,  Derby,  Nottingham,  Lincoln,  Eutland, 
and  Northampton ;  (3)  The  Norfolk  Circuit,  consisting  of  the  counties  of 
Norfolk,  Suffolk,  Cambridge,  Huntingdon,  Bedford,  and  Buckingham ;  (4) 
The  Northern  Circuit,  consisting  of  the  counties  of  York,  Northumberland, 
Cumberland,  Westmoreland,  Lancaster,  and  Durham ;  (5)  The  Oxford 
Circuit,  consisting  of  the  counties  of  Oxford,  Worcester,  Stafford,  Salop, 
Hereford,  Monmouth,  Gloucester,  and  Berkshire  ;  (6)  The  Western  Circuit, 
consisting  of  the  counties  of  Hampshire,  Wiltshire,  Dorset,  Devon,  Corn- 
wall, and  Somerset.  To  these  were  added  by  2  Geo.  iv.  &  1  Will.  iv. 
c.  70,  the  North  Wales  Circuit  and  South  Wales  Circuit.  Three  years 
later  the  Act  3  «&  4  Will.  iv.  c.  71  empowered  the  Crown  in  Council  (1)  to 
order  and  direct  from  time  to  time  at  what  places  in  England  and  Wales 
assizes  and  sessions  under  the  commissions  of  gaol  delivery  and  other 
commissions  should  be  held ;  and  to  order  and  direct  such  assizes  and 
sessions  to  be  holden  at  more  than  one  place  in  the  same  county  on  the 
same  circuit ;  (2)  to  divide  counties  for  the  purpose  of  holding  assizes  in 
different  divisions  of  the  same  county. 

By  Orders  in  Council  of  10th  June  and  9th  July  1864,  made  under  this 
Act,  the  county  of  York  was  divided  into  the  North  and  Eastern  Eiding 
and  the  West  Eiding  Divisions.     This  Act  has  not  been  repealed. 

In  1863  the  Act  26  &  27  Vict.  c.  122  empowered  the  Crown  in  Council 
to  order  and  direct  that  any  of  the  circuits  of  England  and  Wales  should 
be  altered  by  taking  away  from  any  circuit  any  county  or  counties  or  parts  of 
any  county  or  counties  and  annexing  the  same  to  any  other  circuit  or  circuits. 

By  an  Order  in  Council  of  the  8th  December  1863,  made  pursuant  to 
this  Act,  the  county  of  York  was  taken  away  from  the  Northern  Circuit 
and  annexed  to  the  Midland  Circuit ;  and  the  counties  of  Leicester, 
Eutland  and  Northampton  were  taken  away  from  the  Midland  Circuit  and 
annexed  to  the  Norfolk  Circuit. 

The  New  Circuits. 

The  Judicature  Act,  1875  (s.  23),  enables  Her  Majesty  by  Order  in 
Council  to  provide  (1)  for  the  discontinuance,  either  temporarily  or  per- 
manently, wholly  or  partially,  of  any  existing  circuit,  and  the  formation  of 
any  new  circuit  by  the  union  of  any  county  or  part  of  counties,  or  partly  in 
one  way  and  partly  in  the  other,  or  by  the  constitution  of  any  county  or 
part  of  a  county  to  be  a  circuit  by  itself ;  and  in  particular  for  the  issue  of 
commissions  for  the  discharge  of  civil  and  criminal  business  in  the  county 
of  Surrey  to  the  judges  appointed  to  sit  for  the  trial  by  jury  of  causes  and 
issues  in  Middlesex  or  London,  or  any  of  them ;  (2)  for  the  appointment 
of  the  place  or  places  at  which  assizes  are  to  be  holden  on  any  circuit ; 
(3)  for  altering,  by  such  authority  and  in  such  a  manner  as  may  be 
specified  in  the  Order,  the  day  appointed  for  holding  the  assizes  at  any 
place  in  any  circmt  in  any  case  where  by  reason  of  the  pressure  of  business 
or  other  unforeseen  cause,  it  is  expedient  to  alter  the  same. 

By  this  section  the  Crown  can  deprive  any  county  of  the  privilege  of 
having  assizes  held  at  some  place  within  it. 

Eursuant  to  this  Act,  an  Order  in  Council  (W.  N.,  1876,  p.  88)  was  made 
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on  5th  February  1876,  by  which  the  then  existing  circuits  were  discontinued, 
and  instead  thereof  new  circuits  were  created.  These  were  the  Northern 
Circuit,  consisting  of  the  counties  of  Westmoreland,  Cumberland,  and 
Lancaster ;  the  North-Eastern  Circuit,  consisting  of  the  counties  of 
Northumberland,  Durham,  and  York ;  the  Midland  Circuit,  consisting  of  the 
counties  of  Lincoln,  Nottingham,  Derby,  Warwick,  Leicester,  Northampton, 
Rutland,  Buckingham,  and  Bedford ;  the  South-Eastern  Circuit,  consisting 
of  the  counties  of  Norfolk,  Suffolk,  Huntingdon,  Cambridge,  Hertford, 
Essex,  Kent,  and  Sussex ;  the  Oxford  Circuit,  consisting  of  the  covmties  of 
Berks,  Oxford,  Worcester,  Stafford,  Salop,  Hereford,  Monmouth,  and 
Gloucester  ;  the  Western  Circuit,  consisting  of  the  counties  of  Southampton, 
Wilts,  Dorset,  Devon,  Cornwall,  and  Somerset ;  the  North  and  South  Wales 
Circuit,  consisting  of  the  county  of  Chester  and  all  the  Welsh  counties. 
The  North  and  South  Wales  Circuit  was  divided  into  two  divisions :  the 
North  Wales  Division  and  the  South  Wales  Division. 

The  Order  also  provided  that  the  county  of  Surrey  should  not  be  included 
in  any  circuit,  but  that  commissions  should  be  issued  not  less  often  than 
twice  in  every  year  for  the  discharge  of  civil  and  criminal  business  therein. 

The  Dates  of  Circuits. 

During  the  present  century  commissions  of  oyer  and  terminer  and  gaol 
delivery  sometimes  issued  into  certain  counties  during  the  vacation  following 
the  Michaelmas  term.  The  sittings  under  these  commissions  were  called 
Winter  Circuits.  The  actual  form  of  the  commissions  was  the  same  as 
in  the  Spring  and  Autumn  Circuits,  except  that  they  were  addressed  to  all 
the  judges  instead  of  to  two  only,  and  that  they  contained  a  proviso  that  the 
commissioners  should  not  l)e  required  to  try  any  prisoner  who  should  have 
been  committed  for  trial  at  the  next  sessions  of  the  peace  in  any  of  the 
counties  of  the  circuit,  but  should  be  at  liberty  to  order  the  prisoner  to 
remain  in  gaol. 

By  the  Winter  Assizes  Acts,  1876  and  1877,  power  was  given  to  Her 
Majesty  by  Order  in  Council  to  unite  counties  for  the  purpose  of  Winter 
Assizes,  that  is,  for  assizes  during  the  months  of  September,  October, 
November,  December,  and  January.  The  Acts  also  provided  that  the 
jurisdiction  of  the  Central  Criminal  Court  might  be  extended  by  the  same 
machinery  to  neighbouring  counties  or  parts  of  counties.  The  Spring 
Assizes  Act,  1879,  extended  to  Spring  Assizes  the  power  given  to  Her 
Majesty  as  to  Winter  Assizes.  The  system  of  grouping  under  these  Acts 
was  adopted  for  some  years,  but  it  was  found  to  be  attended  with  great 
inconvenience,  particularly  to  the  witnesses,  who  were  often  kept  waiting 
at  the  assize  towns  for  a  considerable  time  at  a  long  distance  from  their 
homes.  This  led  to  its  discontinuance  in  the  year  1888,  but  the  Acts 
themselves  have  not  been  repealed. 

By  an  Order  in  Council  dated  26th  June  1884  (W.  N.,  1884,  p.  359),  made 
pursuant  to  the  Act  of  3  &  4  Will.  iv.  c.  71,  and  the  Supreme  Court  of 
Judicature  Act,  1875,  further  provisions  were  made  for  fixing  the  com- 
mission days  for  the  several  assize  towns  of  all  the  circuits,  and  for  various 
other  matters  concerning  the  regulation  of  circuit  business. 

By  an  Order  in  Council  of  28th  July  1893  it  was  ordered  that  (1)  the 
commission  days  for  the  several  places  on  the  respective  circuits  for  the 
assizes  to  be  thereafter  holden  should,  so  far  as  might  be  practicable  and 
the  business  to  be  done  might  allow,  be  fixed  by  the  judges  at  their  meet- 
ing in  manner  theretofore  accustomed  in  accordance  with  the  scheme  set 
out  in  the  schedule  thereto ;  (2)  the  county  of  Surrey  should  be  included 
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in  the  South-Eastern  Circuit ;  (3)  there  should  be  repealed  so  much  of  the 
Order  in  Council  of  26th  June  1884  as  was  inconsistent  with  any  provision 
contained  in  this  Order  (W.  K,  1893,  p.  361). 

The  schedule  provided  for  the  holding  of  Summer  and  Winter  Assizes 
for  both  civil  and  criminal  business  on  all  circuits ;  for  the  holding  of  an 
Autumn  Circuit  for  criminal  business  only,  except  in  Manchester,  Liver- 
pool, Leeds,  and  Swansea,  where  civil  business  was  also  to  be  transacted ; 
and  for  an  Easter  Circuit  for  civil  and  criminal  business  in  Manchester 
and  Liverpool,  and  criminal  business  in  Leeds. 

The  schedule  was  amended  in  the  following  year  by  an  Order  in  Council 
of  28th  May  1894  in  order  that  Autumn  Assizes  might  be  held  for  the  city 
of  Birmingham. 

Interpretation. 

In  the  Interpretation  Act,  1889,  the  expression  "  Court  of  assize  "  shall 
in  that  and  every  other  Act,  as  respects  England,  Wales,  and  Ireland,  mean 
a  Court  of  assize,  a  Court  of  oyer  and  terminer,  and  a  Court  of  gaol  delivery, 
or  any  of  them,  and  shall,  as  respects  England  and  Wales,  include  the 
Central  Criminal  Court.  By  the  same  Act  the  expression  assizes  as 
respects  England,  Wales,  and  Ireland  shall  mean  the  Courts  of  assize 
usually  held  in  every  year,  and  shall  include  the  sessions  of  the  Central 
Criminal  Court,  but  shall  not  include  any  Court  of  assize  held  by  virtue 
of  any  special  commission. 

See  also  County  Palatine;  Eyke;  Gaol  Delivery;  Inquest;  Juey; 
Nisi  Pkius;  Oyer  and  Terminer;  Venire  Facias. 


Circular  Note. — A  negotiable  instrument  somewhat  in  the 
nature  of  a  letter  of  credit  {q.v.),  being  a  request  in  writing  by  a  bank  to  its 
correspondents  abroad  to  pay  a  specified  sum  to  a  specified  person.  The 
payee  is  usually  furnished  with  a  "  letter  of  indication  "  which  is  referred 
to  in,  and  produced  on  presentation  of,  the  circular  note.  This  letter  is 
signed  by  the  manager  of  the  bank,  and  also  subsequently,  in  a  space  left 
for  the  purpose,  by  the  payee,  as  a  precaution  against  forgery. 

The  holder  is  not  bound  to  cash  circular  notes,  and  in  the  event  of  his 
not  electing  to  use  them,  may,  after  reasonable  notice  of  such  election, 
require  payment  at  the  issuing  banker's  hands  {Conjlans  Quarry  Co.  v.  Parker,  . 
1868,  L.  R.  3  C.  P.  1,  where  the  nature  and  incidents  of  these  notes  are 
discussed  at  length).  Secus,  if  any  notes  are  lost,  in  which  case  the  banker 
is  entitled  to  an  indemnity,  the  loss  falling  on  the  payee  {Conflans  Quarry 
Co.  V.  Parker,  ubi  supra ;  Hume-Diek  v.  Berries  &  Co.,  1888,  4  T.  L.  R. 
541). 

Circulation  (of  Newspaper  containing  Libel).— 

See  Defamation;  Newspaper. 

Circus. — A  place  adapted  for  the  exhibition  of  feats  of  horseman- 
ship, acrobatic  displays,  and  juggling,  and  other  performances.  The  con- 
struction and  licensing  of  such  places  is  subject  to  the  control  of  the  County 
Councils  (51  &  52  Vict.  c.  41,  ss.  7  and  40  (8)),  and  they  must  be  conducted 
so  as  not  to  become  a  nuisance,  otherwise  an  indictment  will  lie  (22  &  23 
Vict.  c.  17).     By  the  Prevention  of  Cruelty  to  Children  Act,  1894,  57  &  58 
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Vict.  c.  41,  s.  2  (d),  it  is  an  offence  to  cause  or  procure  any  child  under 
sixteen,  or  for  a  parent  or  guardian  to  allow  such  child,  to  he  in  any  place 
for  the  purpose  of  being  trained  as  an  acrobat,  contortionist,  or  circus 
performer,  punishable  on  summary  conviction  by  a  fine  not  exceeding  £25, 
or  alternatively,  or  in  default  of  payment  of,  or  in  addition  to  such  fine,  by 
imprisonment  for  a  term  of  three  months,  with  or  without  hard  labour. 
But  a  parent  or  guardian  may  himself  train  such  child,  and  anyone  can 
apply  to  a  petty  sessional  Court  for  a  licence  for  a  child  of  over  seven  years 
to  take  part  in  any  circus  or  other  similar  entertainment,  or  to  be  trained 
therefor  (s.  3  (1)).  In  the  latter  case  the  applicant  must  show  that  the 
child  is  fit  for  the  purpose,  and  that  proper  precautions  have  been  taken  to 
secure  its  health  and  kind  treatment  (s.  3  (1));  and  a  Secretary  of  State 
may  assign  to  the  inspectors  appointed  under  the  Factory  and  Workshop 
Act,  1878,  41  &  42  Vict.  c.  16,  s.  67,  the  duty  of  seeing  that  the  conditions 
imposed  in  the  licence  are  carried  out  (s.  3  (2)). 


Citation . — A  term  employed  in  the  Ecclesiastical  Coukts  to  desig- 
nate the  process  by  which  a  suit  was  originated.  It  is  now  in  use  in  the  practice 
of  the  Probate  and  Divorce  Division.  In  probate  practice  it  is  a  summons 
issuing  from  the  principal  registry,  chiefly  used  when  persons  liaving  the 
primary  right  to  a  grant  of  probate  or  letters  of  administration  neglect 
to  apply  for  the  same,  and  some  person  having  an  inferior  interest  desires  to 
obtain  a  grant ;  the  citation,  therefore,  cites  the  various  persons  with  the 
superior  interest  to  appear,  and  calls  upon  them  either  to  renounce  their 
right  or  show  cause  why  the  applicant  should  not  obtain  a  grant.  The 
statements  in  a  citation  must  be  verified  by  affidavit. 

In  divorce  practice,  a  citation  is  served  on  the  respondents,  requiring 
them  to  appear  and  answer  the  allegations  in  the  petition  filed  against  them. 
It  states  the  names  of  the  parties,  the  nature  of  the  relief  sought  by  the 
petition,  and  gives  notice  that  in  default  of  an  appearance  the  Court  will 
proceed  to  hear  the  petition  in  the  al)sence  of  the  respondents. 


Citizen  is  usually  employed  under  the  republican  form  of  govern- 
ment as  the  equivalent  of  subject  in  monarchies  of  feudal  origin.  (See 
British  Subject.)  In  this  country,  though  it  means  properly  the  in- 
habitants of  a  city,  it  is  used  of  those  possessing  civic  rights  in  any  city 
or  town. 


City  of  London. — See  London  City. 

City  of  London  Court. — See  London  City;  County  Court. 


Civil  Death. — Used  in  contrast  with  natural  death  to  describe 
loss  of  all  civil  rights  and  status.  It  arose  originally  (1)  by  taking  monastic 
vows;  (2)  by  abjuring  the  realm  (Bracton  de  Legg.  Ang./.  301  h,  421  h); 
(3)  by  conviction  and  attainder  for  treason  or  felony. 

The  first  two  instances  arose  from  the  election  of  the  person  in  question 
to  put  himself  out  of  the  pale  of  the  common  law:  (1)  By  entering  a 
monastery — most  of  which  claimed  to  be  wholly  exempt  from  the  authority 
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or  visitation  even  of  the  diocesan  of  the  county  in  which  they  lay.  A  person 
on  entering  into  religion  could  make  a  will  and  his  personalty  went  to  his 
executors  ;  or  if  he  made  no  will,  to  his  next-of-kin,  and  his  estate  to  his  heirs, 
which  kept  it  out  of  mortmain.  Old  grants  of  estates  for  life  were  made  "  for 
natural  life  "  to  avoid  the  eft'ect  of  monastic  vows  (2  Black.  Com.  132 ;  2  Co. 
Eep.  48).  (2)  By  claiming  sanctuary,  the  consequence  of  which  was  to 
require  him  to  abjure  the  realm  wholly  and  for  ever,  and  forfeiture  of  his 
land  and  goods.     See  Sanctuary. 

The  first  went  with  the  suppression  of  the  monasteries  ;  the  second  with 
the  abolition  of  sanctuary ;  and  the  third  in  1870  by  the  Forfeitures  Act, 
1870,  33  &  34  Vict.  c.  23,  s.  1.  The  jDresent  position  of  a  felon  convicted 
of  crime  within  the  meaning  of  that  Act,  i.e.  sent  to  penal  servitude,  is  to 
suspend  his  liberty  and  civil  rights  till  pardon  or  sentence  served,  and  to 
vest  his  property  in  an  administrator  for  his  own  benefit.  Under  the  old 
system  of  transportation  and  before  1870,  a  convict  under  sentence  of  penal 
servitude  or  transportation  seems  to  have  been  in  chattel  servitude  to  the 
Crown  (see  6  Laio  Quarterly  Review,  397-404).  This  position  did  not, 
however,  make  his  killing  no  murder  (Fost.  Crim.  Law,  79).  The  ruling  of 
Lush,  J.,  in  ^.  V.  Webb,  1867, 11  Cox,  C.  C.  133,  that  a  man  under  sentence  of 
death  for  capital  felony  is  civilly  dead  and  cannot  be  a  witness,  is  no  longer 
an  authority,  being  given  prior  to  the  Act  of  1870,  and  based  on  the  old 
notions  of  disqualification  of  witnesses  by  crime  and  felons  by  attainder, 
and  such  a  person  has  in  recent  times  been  actually  allowed  to  give  evidence. 


Civil  La.W  ■ — Civil  law  is  the  law  of  the  Eoman  Empire,  as  codified  by 
Justinian,  and  preserved,  with  some  additions,  in  the  collection  known  as  the 
"  Corpus  Juris  Civilis."  This  collection  was  so  described  by  the  "  glossators  " 
of  the  twelfth  century,  to  distinguish  it  from  the  collections  of  ecclesiastical 
canons,  which  were  afterwards  embodied  in  the  "  Corpus  Juris  Canonici."  ^ 
See  Canon  Law. 

Jus.  Ante-J'ustinianeutn. — The  legislation  of  Justinian  took  effect  at  first 
only  in  the  Empire  of  the  East ;  and  the  Teutonic  tribes  which  overran  the 
Western  Empire,  so  far  as  they  administered  Eoman  law  at  all,  administered 
the  uncodified  system  which  they  found  prevailing  in  Italy,  Gaul,  or  Spain, 
at  the  date  of  their  arrival  in  those  countries  respectively.  This  system 
had  been  gradually  developed  from,  or  superadded  to,  the  XII  Tables,  by  laws 
passed  in  the  popular  assemblies,  by  the  edicts  of  the  praetors  and  tediles,  by 
"  Senatus  consulta,"  by  the  writings  of  the  jurists,  and,  lastly,  by  the  "  Consti- 
tutions "  of  the  emperors,  especially  as  collected  in  the  code  of  Theodosius  ii. 
(a.d.  438).  It  was  imperfectly  set  forth,  for  the  benefit  of  their  Eoman  sub- 
jects, by  the  Gothic  conquerors,  in  such  works  as  the  Edictum  Theodorici, 
the  Breviarium  Alaricianum,  and  the  Zex  Bomana  Burgundionum.  Down 
to  the  twelfth  century,  it  prevailed  as  the  common  law  of  the  large  portion 
of  France  known  as  the  "  pays  du  droit  ecrit " ;  and  was  undoubtedly  at  one 
time  operative  also  in  Britain.  How  far  the  law  of  Eome  in  this  its  compara- 
tively inorganic  and  undigested  condition,  has  left  still  subsisting  traces  of 

^  This  use  of  "  civil,"  as  opposed  to  "  ecclesiastical,"  law  must  be  carefully  dis- 
tinguished from  the  classical  opposition  of  "  ius  civile,"  the  old  strict  law  of  Rome 
("  quod  quisque  populus  ipse  sibi  ius  constituit "),  to  "  ius  gentium,"  the  modifications  re- 
ceived by  the  former  to  adapt  it  to  commercial  intercourse  with  foreign  nationalities 
("  quod  naturalis  ratio  inter  omnes  homines  constituit,  id  apud  omnes  populos  peroeque 
custoditur,  vocatunjue  ius  gentium  ")  ;  as  also  from  the  modern  use  of  "  Droit  civil," 
"  Civilrecht,"  in  the  sense  of  "  private,"  as  opposed  to  "  public  "  law.  "  Civil  "  is  no 
longer  used  on  the  Continent  as  equivalent  to  "  Roman  "  law. 
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its  diffusion  through  the  various  countries  of  Europe,  is,  in  each  case,  a 
question  whicli  has  given  rise  to  controversy.  In  Italy  there  is  no  doubt  that, 
after  the  year  554  A.D.,  it  gave  place  to  the  legislation  of  Justinian. 

The  Legislation  of  Justinian. — It  will  now  be  necessary  to  give  some 
account  of  the  reforming  labours  of  the  Emperor  Justinian,  at  the  date  of 
whose  accession  to  the  throne  of  the  East,  527  A.D.,  the  voluminous  and 
inaccessible  character  of  the  law  had  become  a  serious  evil.  Not  to  mention 
the  more  ancient  of  the  sources  of  law  already  mentioned,  the  writings  of 
the  authoritative  jurists  alone  were  estimated  as  filling  two  thousand  books  ; 
while  the  Imperial  constitutions  issued  since  the  close  of  the  Theodosian 
code  had  never  been  collected  or  arranged.  Besides  these  defects  of  form,  the 
law  presented  grave  defects  of  substance.  Side  by  side  with  modern  con- 
cessions to  equity  and  convenience,  it  had  retained  many  harsh  and  narrow 
institutions,  handed  down  from  a  barbarous  antiquity.  The  law  needed  to 
be  reduced  in  bulk,  cleared  of  anachronisms,  relieved  from  contradictions, 
and  arranged  upon  some  intelligible  system.  All  this  was  accomplished  in 
an  incredibly  short  space  of  time,  by  a  series  of  Imperial  commissions,  on 
which  Tribonian,  qusestor  of  the  palace,  played  the  leading  part.  The  con- 
stitutions, or,  as  we  should  say,  the  statute  law,  was  arranged  in  a  so-called 
code  of  twelve  books,  which  was  promulgated  in  529,  and  as  finally  revised 
("  Codex  repetitse  pralectionis ")  in  534  a.d.  The  opinions  of  the  great 
jurists,  corresponding  to  our  case-law,  were  selected  and  grouped  in  the  fifty 
books  which  compose  the  "  Digesta  "  or  "  Pandectse,"  published  in  December 
A.D.  533.  A  manual  for  students,  called  "  Institutiones,"  largely  modelled 
upon  the  work  of  the  same  name  which  had  been  written  four  centuries 
previously  by  Gains,  was  issued  in  November  in  the  same  year.  All 
those  publications  were  declared  to  have  the  force  of  law,  and  any 
reference  to  the  enormous  mass  of  legal  literature  from  which  they 
had  been  extracted,  was  forbidden  for  the  future.  This  piece  of  legislation 
was  not  to  be  disturbed  by  subsequent  enactments,  which  under  the  style  of 
"  Novelise  Constitutiones "  were  to  be  collected  separately.  Such  was  the 
body  of  law  which,  after  the  conquests  of  Narses,  was  imposed  in  554  a.d., 
by  a  pragmatic  sanction,^  upon  Italy,  whence  its  authority  was  never  after- 
wards dislodged,  supplanting  throughout  the  peninsula  the  system  which 
continued  to  suffice  for  the  Visigothic  and  Burgundian  kingdoms.  It  was 
this  new  legislation  which  so  powerfully  affected  the  life  of  the  nations  of 
Western  Europe  and  of  their  colonial  derivatives.  With  this  alone,  the 
most  enduring  monument  of  the  practical  genius  of  the  Koman  people,  em- 
bodying as  it  does  precepts  of  conduct  elaborated  by  them  during  a  thousand 
years,  shall  we  be  immediately  concerned  in  the  present  article.  We  may 
leave  ovit  of  consideration  not  only  the  ante-Justinianean  law,  to  which  some 
reference  has  already  been  made,  but  also  the  post-Justinianean  legislation 
of  the  Byzantine  Empire,  eventually  consolidated  in  the  "  Basilica  "  of  Leo 
Philosophus  (888-892  a.d.). 

The  Revival  of  Roman  Law. — It  is  an  exploded  error  to  suppose  that  the 
practice  or  study  of  the  Eoman  law,  as  codified,  ever  wholly  ceased  in  Italy, 
or  that  its  revival  was  due  to  the  discovery,  on  the  capture  of  Amalfi  by 
the  Pisans,  in  1135,  of  what  is  now  known  as  the  Florentine  MS.  of  the 
Digest.^ 

Eoman  law  throughout  the  peninsula,  as  elsewhere,  had  always  governed 
ecclesiastics  and  the  course  of  legal  procedure.  It  was  also  the  personal  law 
of  the  conquered  race,  though  the  conquerors  were  controlled  by  their  own 

1  Quod  vide  in  the  "  Corpus  Juris,"  after  the  Novells  of  Tiberius. 

2  This  MS.,  probably  of  the  seventh  century,  was  printed  at  Florence  in  1553. 
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Teutonic  customs.  The  principal  seat  of  legal  study  was  at  Eome,  till  it 
was  removed,  apparently  in  the  eleventh  century,  to  Eavenna,  and  thence, 
finally,  about  the  commencement  of  the  twelfth  century,  to  Bologna  ("  cum 
studium  esset  destructum  Eomse,  libri  legales  fuerunt  deportati  ad  civitatem 
Eavennse,  et  de  Eavenna  ad  civitatem  istam,"  Odofrcdus  ad  Dig.  i.  1-6). 
Here  it  was  that  the  great  series  of  commentators,  known  as  the  "  glossators," 
toiled  at  the  interpretation  of  the  "  Corpus  Juris  Civilis."  As  this  collection 
first  took  form,  it  consisted  of  five  volumes,  viz. :  (1)  The  Digestum  Vetus ; 
(2)  The  Infortiatum ;  (3)  The  Digestum  Novum,  containing,  respectively, 
bk.  i.  to  bk.  xxiv.  tit.  2,  bk.  xxiv.  tit.  3  to  bk.  xxxviii.,  and  bks.  xxxix. 
to  1.  of  the  Digest ;  (4)  The  Codex,  containing  bks.  i.  to  ix.  of  Justinian's 
Code ;  (5)  The  Volumen  Pa?"vifw, containing  the  Institutes,the  "  Authenticum," 
and  some  other  collections  of  "Novell^  Constitutiones,"  the  "Libri  Feudorum," 
and  the  "  Tres  Libri,"  i.e.  the  long  missing  bks.  x.  to  xii.  of  the  Code.  It  was 
upon  these  materials,  thus  arranged,  that  the  glossators,  from  Irnerius 
(1100  A.D.)  downwards,  bestowed  minute  and  unremitting  labour,  the  results 
of  which  were  summed  up  in  the  great  gloss  of  Franciscus  Accursius,  the 
elder  (1182-1258).  The  next  school  of  commentators,  known  as  "  Post- 
glossatores,"  or  "  Scribentes,"  of  whom  perhaps  the  most  eminent  were 
Bartolus  and  Baldus  of  Perugia,  flourished  from  the  middle  of  the  thirteenth 
to  the  end  of  the  sixteenth  century.  Their  method  is  that  of  the  schoolmen. 
They  expounded  the  gloss  rather  than  the  text,^  and  their  language  is 
described  by  Eabelais  as  "  Latin  de  cuisinier  et  marmiteux,  non  de  juris- 
consulte."  This  school  was  succeeded,  under  the  impulse  of  the  Eenaissance, 
by  the  "Humanists"  ;  such  as  were,  in  Italy,  Alciatus  (1492-1559),  and  in 
France,  where  the  new  school  chiefly  flourished,  Cujas  (1522-1590),  Hotman 
(1524-1590),  and  Donellus  (1527-1591).  In  those  days  the  "  Corpus  Juris 
Civilis  "  was  first  edited  under  that  title  (arranged,  in  accordance  with  the 
method  still  customary,  so  as  to  comprise  successively  the  Institutes,  the 
Digest,  the  Code,  the  Novells,  and  the  feudal  additions)  by  Denis  Godefroy, 
at  Geneva  and  Lyons  in  1583  ;  three  years  after  the  "  Corpus  Juris  Canonici " 
had  been  first  published  as  such,  by  order  of  Pope  Gregory  viii.  For  the 
subsequent  elucidation  of  the  civil  law  the  world  has  been  mainly  indebted 
in  the  seventeenth  and  eighteenth  centuries  to  the  Dutch ;  and,  in  our  own 
times,  to  the  Germans. 

The  "  Reception." — As  originally  in  Italy,  so,  sooner  or  later,  everywhere 
within  the  limits  of  what  had  been  the  Empire  of  the  West,  the  legislation 
of  Justinian  supplanted  the  earlier  Eoman  law  sources  known  to  the  bar- 
barian invaders ;  becoming  in  most  places  the  common  law,  to  which  the 
Teutonic  customs  were  the  exception.  The  so-called  "  Eeception,"  or  full 
adoption  of  Eoman  law,  to  this  extent,  occurred  at  different  dates  in  the 
several  States  of  the  European  continent.  In  Germany,  where  the  change 
produced  was  most  noticeable,  it  was  hardly  complete  before  the  middle  of 
the  sixteenth  century.  Elsewhere  it  occurred  somewhat  earlier.  In  later 
times,  the  Spaniards  and  the  Portuguese,  the  French  and  the  Dutch  carried 
the  ideas  and  the  nomenclature  of  Eoman  law  to  their  respective  colonies 
in  America,  Asia,  and  Africa. 

The  Civil  Law  in  England. — There  can  be  no  doubt  that  Eoman  law  was 
in  force  in  Britain,  as  in  the  other  provinces  of  the  Empire.  We  know,  for 
instance,  that  it  was  administered  in  the  pr^torian  Court  at  York,  in  the 
reign  of  Septimius  Severus,  by  the  greatest  of  all  the  jurists,  Papinian. 
Whether,  however,  its  influence  survived  the  Saxon  conquests,  may  well  be 
questioned.  The  a  priori  arguments  in  favour  of  this  having  been  the  case 
^  "  Non  glossant  glossas  sed  glossarum  glossas." 
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are  deserving  of  attention,  but  the  actual  traces  of  any  continued  prevalence 
of  the  system  in  pre-Norman  times,  outside  of  the  organisation  of  the 
Catholic  Church,^  are  slight,  and  hardly  more  than  may  be  accounted  for  by 
intercourse  with  the  Continent.  The  revival  of  the  study  and  influence  of 
Eoman  law  in  England  took  place,  not  by  way  of  a  return  to  the  law  which 
had  been  in  use  in  Eoman  Britain,  but  through  the  introduction  into  this 
country,  direct  from  Italy,  of  the  Corpus  Juris  of  Justinian.  It  was  in  the 
reign  of  Stephen,  and  apparently  about  the  year  1144,  that  Theobald, 
Archbishop  of  Canterbury,  imported,  probably  from  Bologna,  a  supply  of 
law  books,  and  at  the  same  time  the  learned  jurist,  Vacarius,  who  afterwards 
became  the  earliest  teacher  of  the  subject  at  Oxford,  and  compiled  for  the 
use  of  his  students  an  epitome  of  the  Digest  and  Code,  long  famous  as  the 
"  Liber  Pauperum."  ^  The  teaching  of  Vacarius  was  before  long  silenced  by 
Stephen,  and  the  possession  of  books  of  Eoman  law  was  made  penal ;  but 
this  policy  was  shortlived,  and  there  is  no  doubt  that  what  may  be  described 
as  an  "  arrested  reception  "  of  Eoman  law  occurred  in  this  country.  A  con- 
siderable familiarity  with  Eoman  law  is  visible  in  the  writings  of  John  of 
Salisbury,  William  of  Malmesbury,  and  Peter  of  Blois.  The  preface  of 
Granvill's  "  Tractatus  de  legibus  et  consuetudinibus  Anglise  "  is  modelled  on 
the  Proem  to  Justinian's  Institutes,  and  the  great  work  of  Henry  de  Bracton, 
one  of  Henry  iii.'s  judges  (circa  1260),  while  professing  to  state  the  common 
law  of  England,  interweaves  such  portions  of  it  as  had  then  been  developed 
into  the  fabric  of  a  systematic  exposition  of  Eoman  law  principles,  bor- 
rowed, in  the  main,  textually,  though  without  acknowledgment,  from  the 
"  Aurea  Summa "  of  the  glossator  Azo.^  The  service  thus  rendered  by 
Bracton  to  the  development  of  English  law  was  great ;  but  English  jealousy 
of  the  introduction  of  foreign  rules  into  the  indigenous  system,  which  had 
already  found  expression,  e.g.  in  Eoger  Bacon's  "  Compendium  Studii,"  became 
in  the  fourteenth  century  so  marked  as  to  compel  the  judges  thenceforth  to 
resort  but  sparingly,  and,  as  it  were,  by  stealth,  to  the  stores  of  reasoned 
wisdom  accessible  in  the  Corpus  Juris ;  though  some  of  them  doubtless 
agreed  witli  Lord  Hale,  who,  as  we  are  told,  "often  said  that  the  true 
grounds  and  reasons  of  law  were  so  well  delivered  in  the  Digests,  that 
a  man  could  never  understand  law  as  a  science  so  well  as  by  seeking  it 
there."*  The  borrowings  of  the  clerical  chancellors  from  this  source, 
though  more  extensive,  were  hardly  less  disguised  than  those  of  the  common 
lawyers.  The  influence  of  the  civil  law  is,  however,  unmistakable  in  the 
decisions  of,  for  instance.  Lord  Holt,  Lord  Mansfield,  and  Lord  Hardwicke. 

The  English  Courts  of  the  Civil  Law. — While  the  ordinary  Courts  of  the 
realm  were  thus  early  emancipated  from  the  direct  influence  of  the  Eoman 
system,  it  was  allowed  free  play  in  certain  Courts  having  a  strictly  limited 
and  special  jurisdiction.  These  were  the  ecclesiastical  Courts,  the  Court  of 
the  Lord  High  Admiral,  the  Court  of  the  Constable  and  Marshal,  and  the 
privileged  Courts  of  the  two  universities.  All  of  these  were,  however, 
closely  watched  by  the  Supreme  Courts  at  Westminster,  and  checked  by 

^  Tliere  is  some  evidence  of  study  of  Roman  law  in  monasteries  in  the  seventh  and 
ninth  centuries.     See  Savigny,  Geschichte,  ii,  s.  58. 

2  See  Wenck,  Magister  Vacarius,  1820,  and  Oxford  Historical  Society,  Collectanea, 
ii.  pp.  143,  165-175. 

3  On  Bracton's  debt  to  Azo,  see  GUterbock,  Henricus  de  Bracton  und  sein  Verhaltniss 
zum  Rimiischen  liecht,  1862,  and  Prof.  Maitland's  Select  Passages  from  the  Worhs  of  Bracton 
and  Azo,  1895,  in  the  Selden  Society's  Publications.  On  the  extent  to  which  the  "jus 
scriptum  "  was  regarded  as  of  binding  authority  in  England,  see  Maitland's  Bracton's  Note 
Book,  pi.  1227. 

*  Burnet,  Life  and  Death  of  Sir  Matthew  Hale,  1682. 
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writs  of  prohibition  in  any  attempt  to  exercise  new  powers.  In  all  of  these 
Courts,  of  which  some  account  is  given  elsewhere,  the  practitioners  were 
not,  as  at  Westminster,  barristers  and  attorneys,  but  advocates  and 
proctors.  While  barristers  received  their  training  at  the  Inns  of  Court, 
advocates  were  educated  at  the  universities,  where  they  qualified  for  their 
profession  by  taking  the  degree  of  Doctor  of  Law.^  The  advocates  so 
qualified,  who  were  congregated  in  the  city  of  London,  eventually  formed 
a  society  of  "  Doctors  exercent  in  the  Ecclesiastical  and  Admiralty  Courts," 
which  in  1587  acquired  a  settled  habitation,  with  dining-hall  and  chambers, 
hard  by  St.  Paul's  ;  and  was  formally  incorporated  in  1768.  The  civilians,  who 
were  usually  also  canonists,  having  graduated  in  both  faculties,  owed  their 
early  importance  largely  to  their  monopoly  of  business  in  the  numerous 
ecclesiastical  Courts,  resulting,  as  it  did,  in  frequent  appeals  to  Eome,  for 
conducting  which  the  cosmopolitan  legal  training  which  these  men  had 
received  was  absolutely  indispensable.  The  decline  in  such  business, 
brought  about  by  the  Eeformation,  was  a  sore  discouragement  to  civilian 
study.  "  The  books  of  the  civil  and  canon  law,"  we  are  told,  "  were  set 
aside  to  be  devoured  by  worms,  as  savouring  too  much  of  popery."  ^  But 
even  in  the  latter  half  of  the  nineteenth  century,  the  doctors  continued  to 
divide  among  them  a  number  of  lucrative  offices.  From  them  alone,  as  a  rule, 
were  chosen  the  Dean  of  the  Arches,  the  Master  of  the  Faculties,  the  judge 
of  the  Prerogative  Court,  the  judge  of  the  High  Court  of  Admiralty,  the 
official  principal  of  the  Archbishop  of  Canterbury,  and  the  chancellors  of 
the  various  dioceses.  The  position  which  they  occupied  may  be  inferred 
from  the  fact  that  the  head  of  the  practising  advocates,  the  Queen's 
Advocate  -  General,  ranked  at  one  time  above  the  Attorney  -  General. 
Before  the  organisation  of  a  diplomatic  service,  the  civilians  were  frequently, 
and  naturally,  employed  in  negotiations  with  foreign  States,  and  consulted 
upon  international  controversies.  Their  assistance  was  also  thought  useful  to 
the  Legislature,  and  it  was  to  increase  the  likelihood  of  the  presence  of  some 
of  their  order  in  Parliament  that  James  i.  conferred  upon  the  universities  the 
right  of  sending  members  to  Westminster.  There  is,  indeed,  no  doubt  that 
the  order  regained  in  these  ways,  about  the  end  of  the  sixteenth  and 
beginning  of  the  seventeenth  centuries,  some  of  its  old  reputation ;  a  result 
which  was  largely  promoted  by  the  stimulus  given  to  the  intelligent 
study  of  Eonian  law,  and  to  its  application  to  the  then  rudimentary 
law  of  nations,  by  the  teaching  at  Oxford  of  Alberico  Gentili,  who  had 
brought  thither  the  solid  learning  and  systematic  methods  which  he 
had  himself  acquired  from  a  distinguished  group  of  professors  at  Perugia. 
A  contemporary  speaks  of  him  as  one  "  who  by  his  great  Industrie  hath 
quickened  the  dead  bodie  o  the  civile  law  written  by  the  auncient 
civilians."  ^ 

Among  those  who  must  have  indirectly  felt  his  influence  were,  Arthur 
Duck,  the  author  of  the  celebrated  little  work,  "De  usu  et  auctoritate 
Juris  Civilis  Romanorum  " ;  Richard  Zouch,  Regius  Professor  at  Oxford,  and 
subsequently  judge  of  the  Admiralty ;  and  Sir  Leoline  Jenkins,  also  judge 
of  the  Admiralty.     The  academical   study  of   Roman  law  seems  to  have 

1  "Doctor  legum"  (LL.D.)  and  "Doctor  iuris  civilis"  (LCD.)  are  synonymous 
terms  for  tlie  degree  in  civil  law.  The  degree  of  "Doctor  iuris  canonici,"  or  "in 
Decretis,"  ceased  to  be  conferred  in  pursuance  of  an  injunction  of  the  year  1536.  The 
degrees  in  civil  and  in  canon  law  seem  always  to  have  been  conferred  separately  in  Eng- 
land ;  not  cumulatively,  in  a  Doctorate  "  utriusque  iuris." 

2  Ayliffe,  Antient  and  Present  State  of  the  University  of  Oxford,  1714,  i.  p.  188. 
8  Fulbecke,  Direction,  1600,  c.  3. 
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died  away  by  the  middle  of  the  eighteenth  century.  At  Oxford,  Henry 
Brooke  (173(5-1754)  delivered  regular  courses  of  lectures,  but  his  successors 
were  actively  engaged  in  practice  at  Doctors'  Commons,  and  the  office  of 
Regius  Professor  was  almost  a  sinecure  till  Mr.  Bryce  was  appointed  to  it 
in  1870.  In  spite  of  this  lack  of  scientific  training,  the  College  of  Advocates 
maintained  a  high  reputation  for  learning  and  ability.  Of  its  members  in 
the  last  century  it  may  be  enough  to  mention  Sir  George  Lee,  Sir  George 
Hay,  Dr.  Lawrence,  and  last,  not  least,  Sir  John  Scott  (Lord  Stowell),  who 
may  be  said  to  have  re-created  the  law  of  prize.  Of  those  wdio  have 
flourished  in  the  present  century,  l)ut  are  no  longer  living,  the  most  eminent 
were,  perhaps,  Sir  Christopher  Robinson,  Sir  Stephen  Lushington,  Sir 
Robert  Phillimore,  and  Sir  Travers  Twiss.  The  Prize  Court  was  still  in  the 
hands  of  the  civihans  during  the  Crimean  War,  Imt  under  the  Act  of  1857 
the  College  of  Advocates,  so  long  a  nursery  of  learning  in  questions  of 
ecclesiastical,  testamentary,  maritime,  and  international  law,  was,  rightly  or 
wrongly,  dissolved.  It  is  some  compensation  for  the  fall  of  this  ancient 
institution  that  the  study  of  the  civil  law  has  during  the  last  half-century, 
and  especially  during  the  last  twenty  years,  experienced  a  marvellous 
revival  in  this  country,  becoming  an  essential  part  of  the  legal  curriculum, 
not  only  at  the  universities,  but  also  at  the  Inns  of  Court.  The  civil  law 
is,  however,  now  studied,  not  with  a  view  to  practice  in  any  special  class  of 
Courts,  but  rather  as  imparting  a  grasp  of  legal  ideas  ("  Servatur  uljique  ius 
Romanorum  non  ratione  Imperii,  sed  rationis  imperio"),  as  enabling  the 
learner  to  look  at  a  legal  question  from  more  sides  than  one,  as  giving  him 
some  familiarity  with  the  genius  and  the  nomenclature  of  the  system  which 
has  exercised  so  predominant  an  influence  over  continental  bodies  of  law, 
with  which  a  modern  practitioner  is  so  often  brought  into  contact,  as  also 
over  the  ideas  and  phraseology  of  international  law.  The  study  is  also 
useful  to  the  English  barrister  who  is  likely  to  take  part  in  Scotch 
appeals  to  the  House  of  Lords,  or  in  appeals  to  the  judicial  committee 
of  the  Privy  Council  from  those  British  dependencies  which  are  governed 
by  systems  mediately  or  immediately  derived  from  the  law  of  Rome.  Such 
are  British  Guiana,  the  Cape  Colony,  and  Ceylon,  in  which  the  Roman 
Dutch  law  (Rooms  Hollands  Regt)  prevails ;  Trinidad,  deriving  its  law  from 
Spain  ;  St.  Lucia  and  Lower  Canada,  originally  governed  by  the  Coutume  de 
Paris ;  Guernsey  and  Jersey,  whose  law  is  derived  from  the  Coutume  de 
Normandie.  The  Mauritius  had,  before  its  conquest,  received  the  Code  Civil, 
which  is  described  by  its  compilers  as  "  une  transaction  entre  le  droit  dcrit 
et  les  coutumes  " ;  and  the  law  of  Malta  is  essentially  Roman. 

[In  addition  to  authorities  incidentally  mentioned,  reference  may  be 
usefully  made  to — A.  Duck,  De  usu  et  auctoritate  Juris  Civilis  Romanorum 
per  dominia  Principum  Christianorum,  1653  ;  Hale,  History  of  the  Common 
Law,  cc.  2,  5;  Savigny,  Geschichte  des  hcutigen  Romischen  Rechts,  1834; 
[Coote],  Sketches  of  the  Lives  and  Characters  of  Eminent  English  Civilians,  ly 
one  of  the  Memhers  of  the  College,  1804 ;  Rivier,  Introduction  historique  an 
Droit  Romain,  1881 ;  Tardif,  Histoirc  des  sources  du  Droit  Frangais,  Origines 
Romaines,  1890  ;  T.  E.  Scrutton,  The  Influence  of  Roman  Law  on  the  Law  of 
England,  1885  ;  Pollock  and  Maitland,  History  of  English  Law,  1895,  i.  c.  4.] 


Civil  Service. — Down  to  a  comparatively  recent  time,  the  clerks 
and  subordinate  officials  employed  in  the  public  service  were  appointed  by 
the  heads  of  departments ;  as  a  general  rule,  they  were  not  required  to 
undergo  any  test  of  their  knowledge  and  capacity.     The  report  prepared 
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by  Sir  S.  Northcote  and  Sir  C.  Trevelyan  in  1853  was  the  beginning  of  a 
new  order  of  things.  By  an  Order  in  Council  of  the  21st  May  1855  the 
Civil  Service  Commission  was  appointed  to  organise  a  system  of  examina- 
tion. The  situations  to  which  the  principle  of  open  competition  is  applied 
are  specified  in  the  schedules  to  the  Order  of  4th  June  1870.  Persons 
appointed  after  examination  enter  on  a  six  months'  period  of  probation. 
The  Playfair  Scheme,  establishing  a  Lower  Division  of  the  Civil  Service,  was 
confirmed  by  an  Order  of  the  12th  February  1876  ;  the  name  "  Lower 
Division  "  was  altered  to  "  Second  Division,"  and  other  changes  recommended 
by  Sir  M.  W.  PJdley's  Commission  were  introduced  by  the  Orders  of  21st  March 
and  15th  August  1890.  Members  of  the  Civil  Service  hold  their  places 
during  pleasure,  but  in  practice  they  are  recognised  as  permanent  officials ; 
they  are  not  dismissed  unless  for  misconduct  or  inefficiency,  and  they  are 
entitled  to  pensions  on  retirement.  See  the  22  Vict.  c.  26,  and,  as  to  com- 
mutation of  pensions,  the  34  &  35  Vict.  c.  36.  In  this  as  in  other  branches 
of  the  public  service,  the  relation  between  superior  and  subordinate  is  not 
contractual  in  its  nature  ;  all  alike  are  servants  of  the  Crown.  It  was  held 
that  a  clerk  in  the  War  Office  could  not  maintain  an  action  against  the 
Secretary  at  War  for  arrears  of  pay  {Gidley  v.  Lord  Palmcrston,  1822,  3 
B.  &  B.  275).  Members  of  the  Civil  Service  are  expected  to  act  loyally  vipon 
the  directions  of  the  political  heads  of  departments,  whatever  be  the 
party  to  which  the  Ministers  for  the  time  being  belong.  It  is  therefore 
considered  to  be  improper  for  a  civil  servant  to  take  an  active  or 
conspicuous  part  in  politics ;  and  an  Order  in  Council  of  the  29th  November 
1884  directs  that  a  civil  servant  who  becomes  a  candidate  for  a  seat  in  the 
House  of  Commons  is  to  resign  his  office. 


Civil  War  (see  Belligeeent). — In  the  "Instructions  for  the  Govern- 
ment of  Armies  of  the  United  States  in  the  Field"  issued  during  the  American 
Civil  War,  the  following  definition  is  given : — "  Civil  war  is  war  between 
two  or  more  portions  of  a  country  or  State,  each  contending  for  mastery 
of  the  whole,  and  each  claiming  to  be  the  legitimate  government.  The 
term  is  also  sometimes  applied  to  war  of  rebellion,  when  the  rebellious 
portions  of  the  State  are  contiguous  to  those  containing  the  seat  of  govern- 
ment" (art.  150). 


Claim,  statement  of.— See  Statement  of  Claim;  Indorse- 
ment OF  Claim. 


Claiming*  Under. — See  Quiet  Enjoyment,  Covenant  foe. 
Clandestine  Marriages. —See  Maeeiage. 


Cleansing    and     Disinfecting.— See    Disease;    Public 
Health. 


Clear  Days. — "Clear  days"  are  days  reckoned  exclusively  of  both 
terminals.     See  Lifm  v.  Pitcher,  1842,  1  Dow.  N.  S.  767. 
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CIea.r  Income. — The  net  amount  of  a  person's  income  after 
payment  of  all  outgoings. 

On  Eule  126  of  the  Lvmacy  Rules,  1892,  which  provides  that  a  per- 
centage is  payable  on  the  "  clear  annual  income "  of  lunatics  so  found  by 
inquisition,  it  has  been  held  that  in  the  case  of  a  lunatic  so  found  in 
England  whose  whole  property  was  in  Ireland,  where  the  inquisition  pro- 
ceedings had  been  enrolled,  and  where  a  percentage  had  been  paid  on  the 
clear  annual  income,  that  an  annual  amount  of  such  income  sent  to  England 
for  her  maintenance  was  not  "  clear  annual  income  "  within  the  rule,  and, 
therefore,  no  percentage  was  payable  thereon  {In  re  Grelian  [1895],  2 
Ch.  12). 


Clear  Yearly  Sum. — A  gift  by  will  of  an  annuity  or  clear 
yearly  sum  is  a  gift  clear  of  legacy  duty  {Glide  v.  Mumford,  18o7,  2  Y.  &  C. 
Ex.  448) ;  but  a  direction  by  a  testator  to  his  trustees  to  invest  an  amount 
of  consols  sufficient  to  realise  the  "  clear  yearly  income  of  £150,"  and  to 
pay  the  dividends  to  his  nephew,  was  held  not  to  make  the  dividends  pay- 
able free  from  legacy  duty  {Banks  v.  Braithwaite,  1863,  82  L.  J.  Ch.  35). 
In  that  case,  Kindersley,  Y.  C,  said :  "  There  is  no  gift  of  an  annuity,  but 
what  is  given  is  the  dividend  of  a  sum  of  stock.  It  is  not  said  that  tlie 
legatee  is  to  have  the  dividends  clear,  but  the  amount  of  stock  is  to  be  thus 
ascertained." 

To  free  an  annuity  from  income  tax  it  must  be  clear  from  the  terms  of 
the  gift  that  the  testator  so  intended  ;  words  which  have  been  held  sufficient 
to  exempt  a  legacy  or  annuity  from  legacy  duty  have  been  held  insufficient 
to  exempt  the  same  from  the  payment  of  income  tax. 

[See  Jarman  on  Wills,  5th  ed.,  vol.  i.  p.  151  w. ;  Theobald,  Law  of  Wills, 
4th  ed.,  156,  157.] 


Clearing*  House. — The  London  Bankers'  Clearing  House  was 
organised,  and  is  now  employed,  by  the  leading  banking  firms  in  London 
for  the  double  purpose  of  saving  time  and  trouble  in  the  presentment  for 
payment  of  cheques  and  bills  by  one  broker  to  another,  and  arranging  for 
the  payment  to  be  made  as  far  as  possible  by  set  off,  without  the  exchange 
of  actual  money. 

The  Clearing  House  was  established  about  1775  {Encyclopaedia  Brit.,  9th 
ed.,  "  Banking  "),  and  its  operations  were  extended  to  clearing  country  cheques 
and  drafts  payable  on  demand  (see  below)  in  1858.  The  principal  banks 
in  London  are  members,  and  make  use  of  it,  and  the  smaller  banks  do  their 
"  clearing  "  through  one  or  other  of  the  members.  The  Bank  of  England, 
which  acts  as  the  banker  of  the  Clearing  House  itself,  uses  it  for  making 
presentation  to  and  receiving  payment  from  other  banks,  but  not  for  the 
converse  operations  (Chambers,  Encyclopcedia,  ed.  1889,  "Clearing  House"). 
It  has  been  held  from  Lord  Ellenborougli's  time  that  where  a  bill  is  payable 
at  a  bank,  presentation  to  the  clerk  of  the  bank  at  the  Clearing  House  is 
sufficient  {Reynolds  v.  Chettle,  1811,  2  Camp.  595 ;  Harris  v.  Packer,  1833,  3 
Tyrw.  370),  and  there  is  no  doubt  that  the  usual  course  of  presentment  and 
payment  through  the  Clearing  House  is  part  of  the  usage  of  bankers,  and  is 
a  reasonable  usage  (see  the  cases  cited  below).  The  course  of  business  at 
the  Clearing  House  will  be  found  fully  stated  in  Howarth,  Our  Clearing 
System  and  Clearing  Houses,  and  is  sunnnarised  in  Mr.  R.  H.  Inglis  Pal- 
grave's  Dictionary  of  Political  Economy.     Its  usages  as  regards  presenting 
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cheques  for  payment  were  found  as  facts  in  the  cases  of  Boddington  v. 
Schlencker,  1833,  4  Barn  &  Add.  752;  and  Warivich  v.  Rogers,  1843,  5 
Man.  &  G.  340.  Each  member  of  the  house  employs  a  number  of  clerks, 
who  all  meet  at  the  Clearmg  House  in  the  morning  at  10.30  o'clock  for  the 
first  clearing.  The  clerks  of  each  bank  deliver  to  the  clerks  of  the  banks 
upon  which  the  cheques  or  bills  to  be  presented  by  them  are  drawn,  the 
drafts,  and  also  a  statement  of  their  amounts.  This  exchange  is  concluded 
by  11  o'clock,  and  the  presented  cheques  and  bills  are  then  taken  to  the 
offices  of  the  banks.  At  2.30  o'clock  the  second  clearing  opens,  and  cheques 
and  bills  are  presented  as  before  until  4  o'clock,  when  the  doors  are  closed 
and  no  more  cheques  or  bills  can,  on  that  day,  be  cleared  through  the  House. 
The  second  clearing  is  continuous,  exchanges  being  made,  and  the  cheques 
and  bills  taken  away  for  reference  and  brought  back  from  time  to  time 
throughout  the  afternoon.  Cheques  and  bills  which  are  not  honoured  are 
returned  at  any  time  throughout  the  day  and  up  to  5  o'clock,  and  they  may, 
if  not  so  returned,  be  returned  and  charged  back  for  subsequently.  Cheques 
or  bills  may  be  returned  in  this  way,  even  though  the  signatures  have  been 
cancelled  in  the  usual  manner  or  by  mistake  (  Wartoick  v.  Rogers,  sup.).  In 
the  case  cited  the  acceptor's  bank  received  orders  not  to  pay  after  cancelling 
the  signature.  Balances  are  struck  by  each  bank  with  every  other  bank  at 
the  end  of  the  day,  and  their  respective  accounts  are  adjusted.  Each 
bank  then  makes  up  its  account  of  debits  and  credits  (see  specimen  in 
Chambers,  Encyclopcedia,  ubi  sup.),  and  the  resulting  final  debit  or  credit 
is  in  each  case  settled  by  a  transfer  to  or  from  the  Clearing  House 
account  at  the  Bank  of  England,  which  is  checked  by  the  inspectors  of  the 
House. 

An  attempt  was  made  in  Boddington  v.  Schlencker,  1833,  4  Barn.  & 
Adol.  752,  to  prove  a  custom  binding  London  bankers,  as  between  them- 
selves and  their  customers,  to  clear  all  cheques  on  the  day  they  received 
them ;  but  this  was  not  established,  and  Parke,  B.,  said  the  banker  has,  as 
against  his  customer,  the  same  time  as  he  has  against  the  drawer  to  present 
the  cheque,  that  is  to  say,  the  whole  of  the  day,  during  banking  hours, 
following  the  receipt.  In  order  to  save  time,  by  special  instructions, 
London  bankers  present  cheques  for  payment  direct  to  the  drawer's  bank. 
For  this  they  usually  charge  a  small  fee. 

Cheques  and  bills  received  too  late  for  clearing  before  4  o'clock  are  sent 
by  London  bankers  direct  to  the  bank  at  which  they  are  payable,  and  are 
there  initialled  for  payment  next  day  (Boddington  v.  Schlencker,  sup.).  The 
initialling  constitutes  only  a  provisional  undertaking  to  pay,  which  may  be 
withdrawn  {Pollard  v.  Bank  of  England,  1871,  L.  E.  6  Q.  B.  623).  It  means 
that  the  bank  initialling  the  draft  will  pay  it  in  preference  to  subsequent 
drafts  (Grant  on  Banking,  4th  ed.,  53). 

Country  Clearing. — The  practice  of  clearing  through  the  London  Clearing 
House  country  cheques  and  drafts  payable  at  sight  (to  which  alone  this 
system  applies)  was  introduced  in  1858,  and  shortly  afterwards  it  was  held 
to  be  a  reasonable  usage  for  bankers  to  adopt  even  where,  as  in  the  case  in 
question,  it  caused  a  cheque  received  on  Friday  to  be  presented  to  the 
drawer's  bank  on  the  following  Monday  morning  instead  of  on  Saturday,  as 
would  have  been  the  case  if  it  had  been  posted  direct  {Hare  v.  Henty,  1861, 
10  C.  B.  N.  S.  302 ;  see  also  Frideaux  v.  Griddle,  1869,  L.  E.  4  Q.  B.  455). 
The  country  bank  sends  the  cheque  by  the  evening  post  on  the  day  of  its 
receipt  to  its  London  agent,  who  presents  it  to  the  London  agent  of  the 
bank  upon  which  it  is  drawn,  at  the  Clearing  House,  in  the  manner  already 
described.     The  receiver  then  sends  it  by  the  evening  post  to  the  last- 
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mentioned  bank,  which,  by  the  following  night's  post,  either  authorises  its 
London  agent  to  pay,  or  else  advises  it  that  the  cheque  is  dishonoured,  and 
sends  the  cheque  itself  direct  to  the  country  bank  by  which  it  was  forwarded 
to  London. 

The  country  cheques  and  drafts  are  exchanged  at  the  Clearing  House 
between  12  and  2.15  o'clock  in  the  day,  and  no  balance  is  struck  in  respect 
of  each  day's  cheques  or  drafts  until  the  day  but  one  following,  in  order  to 
admit  of  reference,  as  above  described,  to  the  drawer's  country  bank. 
Besides  the  London  Clearing  House  there  are  similar  institutions  for  local 
purposes  at  Manchester,  Liverpool,  Birmingham,  Newcastle,  Leeds,  Sheffield, 
and  Bradford,  several  in  Scotland,  and  one  at  Dublin  in  Ireland. 

Other  clearing  houses  exist  besides  the  Bankers',  of  which  the  most 
important  are  the  Eailway  Clearing  House  for  dividing  and  distributing 
charges  and  fares  in  respect  of  through  traffic,  and  for  inquiries  as  to  lost 
luggage.  (See  the  Eailway  Clearing  Act,  1850,  13  &  14  Vict.  c.  33  (local) ; 
and  the  Clearing  House  Act  (Ireland),  23  Vict.  c.  xxix.  And  the  "  Cotton 
Brokers  Bank  Limited  "  at  Liverpool.) 

Clement's  Inn, — See  Inns  of  Chancery. 


Clergy  1 — The  members  of  the  Church  of  England  are  divided  into 
clergy  and  laity.  The  clergy,  that  is  to  say  the  members  of  the  status 
clericalis,  are  that  body  of  men  who  have  a  peculiar  and  defined  position  in 
this  Church,  and  are  distinguished  from  the  laity  by  their  ordination.  The 
clerical  order  consists  of  bishops,  priests,  and  deacons.  The  clergy  are  also 
known  as  the  Spiritualty,  a  fact  emphasised  in  the  Act  27  Hen.  viii.  c.  12. 
In  the  Middle  Ages  the  status  clericalis  carried  with  it  special  privileges, 
both  civil  and  political.  As  to  the  former  privileges  of  the  clergy  before 
the  criminal  law,  see  Benefit  of  Clergy. 

The  clergy,  as  such,  whether  beneficed  or  unbeneficed,  constituted  a 
separate  estate  of  the  realm  with  the  nobles  and  the  Commons.  Thus  the 
clergy  were  summoned  to  Parliament  as  a  separate  estate  by  Edward  i.  in 
1295. 

The  clergy,  however,  did  not  continue  to  form  a  separate  order  in  the 
English  Parliament.  In  fact,  the  estate  of  the  clergy  as  such  appear  not 
to  have  taken  part  in  the  Parliament  after  the  time  of  Edward  ii., 
its  members  preferring  to  vote  money  to  the  Crown  in  Convocation. 
This  practice  continued  to  the  year  1663,  when  the  clergy  for  the  last 
time  imposed  a  tax  on  themselves.  Shortly  after  this,  by  an  informal 
arrangement  between  Lord  Clarendon  and  the  then  Primate,  Archbishop 
Sheldon,  the  clergy  were  charged  in  an  Act  passed  in  1665  with  a 
tax  in  common  with  the  laity,  and  discharged  from  the  subsidies  that  they 
had  previously  voted  in  Convocation.  There  was  an  express  saving  clause  in 
the  Act  of  the  right  of  the  clergy  to  tax  themselves  in  Convocation ;  but 
from  this  time  no  such  right  has  ever  been  exercised.  After  this  time  the 
clergy  who  were  not  Lords  of  Parliament  began  to  vote  at  the  elections  for 
members  of  the  House  of  Commons,  a  right  recognised  by  the  Statutes 
10  Anne,  c.  81,  and  18  Geo.  ii.  c.  18.  The  writ  summoning  a  bishop  to 
Parliament,  however,  still  makes  provision  for  this  election. 

From  the  old  position  of  the  clergy  as  an  estate  of  the  realm 
arises  their  common  law  disability  to  be  members  of  the  House  of 
Commons. 
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The  reason  assigned  for  this  disability  by  Coke,  Blackstone,  and  other 
authorities,  and  which  was  given  by  a  joint-committee  of  both  Houses  of 
Parhament  in  1523,  viz.  that  the  clergy  sit  in  Convocation,  is  unsatisfactory, 
but  the  fact  that  the  clerical  body  was  regarded  as  an  order  or  estate 
different  from  the  Commons  will,  however,  explain  it.  The  House  of 
Commons  Clergy  Disqualification  Act,  1801,  41  Geo.  ill.  c.  63,  which  was 
passed  to  remove  doulats  on  the  subject,  provides  that  no  person  having 
been  ordained  to  the  office  of  priest  or  deacon  shall  be  elected  to  serve  in 
Parliament  as  a  member  of  the  House  of  Commons.  By  the  Municipal 
Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  it  is  enacted  (s.  12  (6)),  a 
person  shall  be  disqualified  for  being  elected,  and  for  being  a  councillor 
{i.e.  a  borough  councillor),  if  and  while  he  (&)  is  in  holy  orders.  Under 
the  same  Act  (s.  143),  a  person  shall  not  be  qualified  to  be  elected  or  to  be 
an  alderman  unless  he  is  a  councillor  or  qualified  to  be  a  councillor,  and 
sec.  15  (1),  the  mayor  shall  be  a  fit  person  elected  by  the  council  from 
among  the  aldermen  or  councillors  or  persons  qualified  to  be  such. 
Therefore  a  clergyman  cannot  be  a  mayor,  alderman,  or  town  councillor. 
But  the  Clergy  Disabilities  Act,  1870,  33  &  34  Vict.  c.  91,  provides  that 
these  disabilities  shall  not  extend  to  clergymen  who  have  executed  a  deed 
relinquishing  their  profession. 

Ecclesiastical  persons,  as  such,  are  not  bound  at  common  law  to  serve 
in  a  temporal  office,  even  though  they  hold  lands  or  tenements  of  which 
the  holders  ought  to  perform  such  services,  and  of  which  the  services  may 
be  performed  by  deputy.  (See  further  on  this  subject,  Phillimore,  Ecd. 
Law,  vol.  i.  ch.  xviii.,  2nd  ed.,  p.  473.) 

As  to  the  lands  of  the  clergy  and  taxation,  see  Incumbent;  and  see 
also  Akchbishop;  Bishop;  Dean  and  Chapter;  Archdeacon;  Priest; 
Deacon. 


Clerical  Error. — (l)  in  Matters  of  Record. — By  Order  28,  r.  1, 
the  Court  or  a  judge  may  at  any  stage  of  the  proceedings  allow  an  indorse- 
ment on  a  writ  or  the  pleadings  to  be  amended,  and,  by  rule  11  of  the  same 
Order,  clerical  mistakes  in  judgments  or  orders,  or  other  accidental  slips  or 
omissions  therein,  may  at  any  time  be  corrected  by  the  Court  or  a  judge 
on  motion  or  summons  without  appeal.  The  County  Court  Eules,  1889, 
contain  similar  provisions  (see  Order  14,  rr.  2,  6,  11),  and  in  the  practice  of 
these  Courts  no  misnomer  or  inaccurate  description  of  any  person  or  place 
in  a  summons  will  vitiate  it  if  the  description  given  sufficiently  identifies 
these  (51  &  52  Vict.  c.  43,  s.  73).  Accordingly,  words  stating  that  certain 
defendants  were  sued  in  a  representative  character  have  been  allowed  to 
be  struck  out  {Tem-perton^.  Bussell  [1893],  Q.  B.  435),  as  also  the  names  of  co- 
petitioners  for  the  appointment  of  new  trustees  who  had  not  authorised 
the  petition  {In  re  Savage,  1880,  15  Ch.  D.  557) ;  and  the  Court  has 
amended  a  winding-up  order  before  it  was  finally  drawn  up  by  deleting  the 
word  "company"  {In  re  Army  and  Navy  Hotel,  1886,  31  Ch.  D.  645),  and 
altered  the  record  of  its  order  where  that  seemed  to  cover  more  than  was 
really  decided  {In  re  Swire,  1885,  30  Ch.  D.  239)  ;  and  even  where  the  altera- 
tion materially  changed  the  order,  as  by  the  substitution  of  the  words  per 
capita  for  jwr  stirpes  {In  re  Blachivell,  1886,  W.  N.  97),  without  any  special 
motion  or  summons,  though  in  the  second  last-mentioned  case  the  applicant 
had  to  pay  the  costs  of  his  application,  and  in  the  last-mentioned  one  he 
had  to  incorporate  the  circumstances  in  an  affidavit  to  be  entered  in  the 
revised  order.     But,  apart  from  the  Judicature  Act,  every  Court  has  under 
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its  original  powers  the  ability  to  vary  its  own  orders  drawn  up  in  tlie 
registry,  or  in  the  office  of  the  Court,  in  such  a  way  as  to  carry  out  its  own 
meaning  {Lawrie  v.  Lees,  1881,  7  App.  Cas.  19,  34,  per  Lord  Penzance; 
Hatton  V.  Harris  [1892],  App.  Cas.  547 ;  Milson  v.  Carter  [1893],  App.  Cas. 
638).  It  is  not,  however,  competent  to  the  parties  to  agree  to  alter  an 
order  actually  made  by  a  judge,  and  if  they  wish  such  order  to  be  modified 
they  must  come  to  the  Covirt  and  have  it  amended  there  {Blake  v.  Harvey, 
1885,  29  Ch.  D.  827). 

In  the  same  way  in  criminal  trials  judges  can  cause  an  indictment  or 
information  for  any  offence  whatever  to  be  forthwith  amended  wdien  there 
is  a  variance  between  some  matter  in  writing  or  print  produced  in  evidence 
and  the  statement  thereof  (11  &  12  Vict.  c.  46,  s.  4),  or  when  there  is  a 
variance  between  the  statement  in  an  indictment  and  the  evidence  as  to 
the  name  of  any  county,  town,  person,  or  other  fact,  provided  such  variance 
is  not  material  to  the  merits  of  the  case  or  the  alteration  will  not  prejudice 
the  defendant  in  his  defence  on  such  merits  (14  &  15  Vict.  c.  100,  s.  1). 
And  no  indictment  shall  be  held  insufficient  for  want  of  averment  of  any 
matter  unnecessary  to  be  proved,  or  other  immaterial  additions  and  omissions 
and  mistakes  (14  &  15  Vict.  c.  100,  s.  24).  No  objection,  too,  is  to  be  taken  to 
any  information,  complaint,  or  summons  within  the  Summary  Jurisdiction 
Act  for  alleged  defects  in  substance  or  in  form  or  for  variance  with  the 
evidence,  but  if  the  variance  seems  to  have  misled  the  party  summoned 
the  justices  may  adjourn  the  hearing  (11  &  12  Vict.  c.  43,  s.  1). 

(2)  In  Deeds  and  other  Documents. — If  a  clerical  error  is  discovered  in 
these  prior  to  execution  or  completion,  the  usual  practice  is  for  the  parties 
to  correct  it  and  initial  the  correction.  If  a  deed  has  been  executed,  how- 
ever, and  requires  rectification,  the  proper  course  is  to  apply  in  the  Chancery 
Division  under  the  Judicature  Act,  1873,  s.  34  (3)  ;  and  any  written  docu- 
ment may  be  varied,  altered,  or  explained  by  parol  evidence,  if  it  appears 
there  has  been  some  accident  or  mistake,  this  exception  to  the  general  rule 
excluding  parol  to  explain  writing  being  admitted  to  promote  good  faitli 
and  confidence  and  suppress  fraud  {Henklc  v.  R.  E.  Assurance  Co.,  1749, 
1  Ves.  317,  per  Lord  Hardwicke).  But  though  the  rectification  of  deeds  is 
properly  business  for  the  Chancery  Division,  if  the  alteration  of  a  deed  in 
which  there  is  a  clerical  error  is  relied  on  by  a  defendant  in  one  of  the 
other  Divisions,  such  Division  will  give  effect  to  the  equity,  so  far  as  neces- 
sary, without  going  through  the  manual  labour  of  reforming  the  document 
{Mosty7i\.  West  Mostyn  Coal  and  Iron  Co.,  1876,  1  C.  P.  D.  145  ;  Breslauer  v. 
Barwiclc,  1877,  36  L.  T.  N.  S.  52 ;  Storey  v.  Waddle,  1879,  4  Q.  B.  I).  289). 
The  Courts  will  not,  however,  make  corrections  which  will  prejudice  the 
ri^is>oi  bond  fide  purchasers  for  value  without  notice,  and  where  the  error  is 
of  the  nature  of  an  omission  the  filling  up  of  which  is  not  obvious,  as  a 
blank  in  a  will,  for  the  surname  of  a  legatee,  they  have  refused  to  make  it 
good  {Bicket's  Estate,  1853,  1  Eq.  Rep.  251). 


Clerk  in  Holy  Orders.— See  Clergy. 


Clerk  of  Arraigns. — An  officer  attached  to  Assize  Courts  and 
to  the  Old  Bailey.  In  the  absence  of  the  clerk  of  assize  (q.v.)  he  opens  the 
Assize.  He  also  performs  the  general  duties  at  the  arraignment  of  the 
prisoner,  and  puts  the  formal  questions  to  the  jury  when  delivering  their 
verdict.     He  is  appointed  by  the  clerk  of  assize. 


48  CLERK  OF  ASSIZE 

Clerk  of  Assize  is  the  officer  who  "  writes  all  things  judicially 
done  by  the  justices  of  assizes  in  their  circuits  "  (TomHns'  Law  Dictionary). 
He  takes  charge  of  the  commissions  (in  which  he  is  associated  with  the 
judges),  takes  recognisances,  records  judgments  and  sentences,  grants  certifi- 
cates of  convictions,  draws  up  orders,  and,  generally,  his  duties  resemble 
those  of  a  master  {q.v.),  or  associate  {q.v.).  The  quahfication  for  the  office 
is  prescribed  by  the  Clerks  of  Assize  Act,  1869.  He  must  have  been  in 
actual  practice  for  three  years,  either  as  a  barrister,  special  pleader,  con- 
veyancer, or  solicitor,  or  he  must  have  acted  as  a  subordinate  officer  to  a 
clerk  of  assize  on  circuit  (s.  3).  He  is  not  allowed  to  practise  on  the  circuit 
in  which  he  acts.  The  appointment  is  made  by  the  senior  judge  going  the 
winter  or  summer  assizes  (s.  21,  Judicature  Act,  1884). 


Clerk  of  the   Peace.— See  Peace,  The. 
Clifford's  Inn.— See  Inns  of  Chancery. 


Close  Rolls. — The  rolls  in  which  close  writs,  private  indentures, 
and  recognisances  are  recorded,  as  distinguished  from  the  patent  rolls  in 
which  royal  grants  by  letters  patent  of  lands,  honours,  liberties,  franchises, 
offices,  and  the  like  are  recorded. 


Close  Writs,  or  literm  dausm,  are  Crown  writs  under  the  Great 
Seal  directed  to  particular  persons  for  particular  purposes,  which,  not  being 
proper  for  public  inspection,  are  closed  up  and  sealed  on  the  outside,  so 
differing  from  letters  patent  {literm  patentes)  (see  Patents),  which  are 
exposed  to  open  view,  with  the  Great  Seal  pendent  at  the  bottom,  and  which 
are  usually  directed  to  the  subjects  at  large.  The  term  also  covers  writs 
directed  to  the  sheriff  instead  of  to  the  lord  (3  Reeve,  Rist.  Eng.  Law,  45). 
Close  writs  are  construed  most  beneficially  for  the  Crown,  unless  made  ex 
speciali  r/ratid,  certa  scientid,  et  mcro  motu  reginm,  when  they  will  require 
a  more  liberal  hiterpretation ;  as  also  they  will  when  granted  on  valuable 
consideration. 


Closure. — This  word,  as  used  in  the  Standing  Orders  of  the  House 
of  Commons,  is  restricted  in  meaning  to  the  conclusion  of  a  pending 
debate. 

In  a  wider  sense,  it  may  be  understood  to  include  limits  set  upon 
individual  speech,  or  upon  the  discussion  of  a  political  topic. 

As  to  individual  speech,  the  Standing  Orders  deal — (1)  With  "  disregard 
of  the  authority  of  the  Chair,  or  wilful  obstruction  of  the  business  of  the 
House."  The  offender  may  be  named  by  the  Speaker,  and  thereupon  sus- 
pended from  the  service  of  the  House,  on  motion  made  and  question  put 
without  amendment,  adjournment,  or  debate,  for  one  week  on  the  first 
occasion,  for  a  fortnight  on  the  second,  for  a  month  on  the  third  or  any 
subsequent  occasion  (Standing  Order  21,  28th  Feb.  1880 ;  22nd  Nov. 
1882).  (2)  With  "  irrelevance  or  tedious  repetition."  The  Speaker  or 
Chairman  may  direct  a  member  so  offending  to  discontinue  his  speech 
(Standing  Order  24,  27th  Nov.  1882 ;  28th  Feb.  1888). 
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The  closure,  in  the  sense  of  a  curtailment  of  debate  on  a  motion  actually 
before  the  House,  or  of  the  time  to  be  assigned  to  the  stages  of  a  bill,  dates 
from  1881. 

The  celebrated  forty-one  hours'  sitting,  which  commenced  31st  January 
1881,  was  ended  by  the  summary  action  of  Mr.  Speaker  Brand,  who,  stating 
that  "  under  the  operation  of  the  accustomed  rules  and  methods  of  pro- 
cedure, the  legislative  powers  of  the  House  are  paralysed,"  said  that  he 
was  satisfied  he  should  best  carry  out  the  wishes  of  the  House  if  he  put 
the  question  at  once. 

On  the  3rd  of  February,  Mr.  Gladstone  introduced  the  "  Urgency " 
resolution,  which,  with  some  amendment,  was  passed  the  same  day.  A 
minister  of  the  Crown  might  move  that  the  state  of  public  business  was 
"  urgent " ;  the  Speaker  must  put  this  question  without  debate,  and  if  it 
was  carried  by  a  majority  of  3  to  1  in  a  House  of  not  less  than  300,  the 
power  of  regulating  the  business  of  the  House  during  urgency  was 
intrusted  to  the  Speaker  (Hansard,  3rd  series,  vol.  257,  p.  155).  On 
the  3rd  of  February  this  resolution  was  carried,  and  the  state  of  business 
declared  to  be  urgent.  On  the  4th,  the  Speaker  laid  his  regulations  before 
the  House,  and  these  were  later  increased  in  stringency. 

Under  this  rule  of  Urgency  the  bills  for  the  Protection  of  Life  and 
Property  in  Ireland  (1881)  and  for  the  Prevention  of  Crime  (1882)  were 
carried  through  the  House  (Annual  Eegister,  1882,  p.  107). 

In  the  autumn  session,  1882,  a  Standing  Order  was  made  by  which  Mr. 
Speaker,  or  the  chairman  of  a  committee  of  the  whole  House  might,  if  he 
saw  that  it  was  "  the  evident  sense  of  the  House  that  the  question  be  now 
put,"  inform  the  House  of  this,  and,  on  motion  made  to  this  effect,  might 
put  the  question  that  the  question  should  be  put.  If  this  were  carried 
when  the  majority  consisted  of  more  than  200  or  more,  or  the  minority  of 
less  than  40,  the  question  at  issue  was  to  be  put  without  further  debate. 

In  1887  this  rule  was  changed,  and  the  present  Standing  Orders  25  and 
26  passed.  This  gives  the  initiative  in  moving  that  "  the  question  be  now 
put "  to  any  member ;  the  motion  may  only  be  made  when  the  Speaker  or 
Chairman  of  Ways  and  Means  is  in  the  chair,  and  with  his  consent,  and  the 
number  of  those  voting  in  the  majority  must  not  be  less  than  100. 

There  are  two  other  modes  of  accelerating  debate.  One  is  provided  by 
Order  25.  A  motion  may  be  made  (with  assent  of  Speaker  or  Chairman) 
that  a  clause,  or  part  of  a  clause,  stand  part  of  a  bill.  This,  if  carried, 
precludes  amendments  which  may  have  been  set  down  to  the  clause  so 
carried  (May,  Pari.  Practice,  10th  ed.,  p.  214).  The  other  is  known  as 
"  closure  by  compartments,"  or  "  the  guillotine."  Orders  are  made  by  the 
House  in  reference  to  certain  measures  that  debate  on  particular  stages  of 
them  should  be  concluded  by  a  given  date.  For  instances,  see  Hansard, 
3rd  series,  vol.  315,  p.  1594  (Criminal  Law  (Ireland)  Bill,  1887) ;  4th  series, 
vol.  14,  p.  373  (Government  of  Ireland  Bill,  1893) ;  vol.  27,  p.  1401  (Evicted 
Tenants  Bill,  1894). 


Clubs. — Constitution  of  Clubs. — Clubs,  so  far  as  their  constitution  is 
concerned,  may  be  divided  into  two  classes — "Proprietary  Clubs"  and 
"  Members'  Clubs."  The  distinction  is  a  fundamental  one,  determining  the 
whole  character  of  club  membership.  Of  the  two,  the  Proprietary  Club  is 
the  older  type.  White's,  Brooks',  "  The  Thatched  House,"  and  other 
celelirated  resorts  were  all  proprietary  clubs.  The  theory  of  such  an 
institution  is  that  the  proprietor  furnishes  club  premises  and  all  accessories 
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in  consideration  of  an  entrance  fee  and  annual  subscription.  The  members 
are,  in  point  of  law,  mere  licensees,  not  co-owners.  The  proprietor  is  not 
unfrequently  in  these  days  a  limited  company  formed  to  run  a  club  as  it 
would  an  hotel  or  a  music  hall.  In  the  latter  type  of  club — the  "  Members' 
Club  " — the  members  themselves  constitute  the  club.  A  club  of  this  kind  when 
unincorporated  is  somethrngsui  generis.  It  is  not  a  trading  company— not  being 
formed  for  the  acquisition  of  gain  within  sec.  4  of  the  Companies  Act,  1862 
(In  re  St.  James  Cluh,  1855,  3  De  G.  M.  &  Gr.  389).  It  is  not  a  partnership. 
It  is  not  a  mutual  benefit  society.  It  is  an  association  of  independent  indi- 
viduals deriving  its  sole  cohesion  (1)  from  the  rules  which  bind  the  members 
together;  (2)  from  a  common  user  of  the  club  premises  and  property;  and 
(3)  from  some  common  bond  of  sympathy  in  politics,  art,  or  sport,  super- 
added to  the  social  purposes  of  the  club.  It  is  very  common  now,  however, 
to  incorporate  "  members'  clubs,"  and  the  most  convenient  way  of  doing  so 
is  as  a  company  limited  by  guarantee.  Capital  is  not  required,  the  expenses 
being  met  by  entrance  fees  and  subscriptions.  The  name  "  Club,"  "  Society," 
or  "  Association  "  can  be  used  instead  of  company,  and  the  Board  of  Trade  can, 
under  sec.  23  of  the  Companies  Act,  1867,  dispense  with  the  use  of  the  word 
"  Limited  "  on  being  satisfied  that  the  profits  are  to  be  applied  in  promoting 
the  objects  of  the  club  and  not  in  payment  of  dividends  to  the  members. 
Incorporation  carries  with  it  the  great  advantages  that  the  club  can  act, 
contract,  sue,  and  be  sued  in  its  own  name,  and  as  a  corollary  therefrom 
that  the  committee  and  officers,  being  mere  agents,  incur  no  legal  liability. 
Trustees  can  also  be  dispensed  with.  The  working  staff  of  a  club,  whether 
incorporated  or  unincorporated,  is  generally  the  same — a  committee  of 
members,  a  steward  or  manager,  and  a  secretary. 

Rules. — The  constitution  of  the  club  is  based  upon  its  rules.  These 
rules  represent  the  terms  of  the  contract  entered  into  between  the  members. 
They  define  the  powers  of  the  committee,  and  they  regulate  the  relations  of 
the  members  inter  se,  their  rights,  duties,  and  privileges,  so  far  as  they  can 
be  regulated  by  rules  as  distinguished  from  the  unwritten  rules  of  good 
sense  and  gentlemanly  feeling.  A  copy  of  the  club  rules  is  usually  sent  by 
the  secretary  to  a  member  on  his  election,  but  no  direct  notice  of  this  kind 
is  necessary.  If  the  rules  of  a  club  are  contained  in  a  book  kept  by  the 
master  of  the  club  and  accessible  to  the  members,  every  member  must 
be  taken  to  be  acquainted  with  them  (Eagget  v.  Musgrave,  1827,  2  Car. 
&  P.  556). 

Expulsion  of  Members. — In  a  club's  rules  the  most  important  are  those 
regulating  the  admission  or  expulsion  of  members — these  being  matters 
vitally  affecting  the  comfort  and  credit  of  the  club.  Any  member  who 
brings  himself  by  his  conduct  within  the  condemnation  of  the  rules  may  be 
expelled  in  the  manner  provided  by  the  rules,  or  in  the  absence  of  any 
express  provision  by  the  vote  of  a  majority  of  the  members  (Innes  v.  Wylie, 
1845,  1  Car.  &  Kir.  257);  but  in  either  case,  whether  the  rules  provide  for 
it  or  not,  a  member  whose  conduct  is  impugned  must  have  fair  play.  The 
committee  must  give  him  notice  to  answer  the  charge  made  against  him, 
and  an  opportunity  of  defending  himself  {Labouchere  v.  Earl  of  Wharncliffe, 
1880,  13  Ch.  D.  346 ;  Baird  v.  Wells,  1890,  44  Ch.  D.  661).  The  committee 
of  a  club,  as  Jessel,  M.  E.,  said  in  Fisher  v.  Keane,  1879,  11  Ch.  D.  353,  is 
a  quasi-judicial  tribunal,  and  must  act  as  such.  Expulsion  from  a  club  is  a 
very  serious  matter.  It  may  blast  irretrievably  the  character  and  prospects 
of  the  member ;  and  so  regarding  it  the  committee  are  bound  to  act  upon 
the  ordinary  principles  of  justice.  It  is  not,  however,  in  every  case  that 
the  Court  has  jurisdiction  to  interfere.     The  foundation  of  the  jurisdiction 
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of  the  Court  to  prevent  a  member  of  a  voluntary  association  from  being 
improperly  expelled  is  the  right  of  property  vested  in  such  member,  of 
which  right  he  is  deprived  {Bighy  v.  Carrol,  1880,  14  Ch.  D.  482  ;  Lyttleton 
V.  Blackburn,  1876,  45  L.  J.  Ch.  219).  It  is  one  thing,  however,  to  say 
that  the  power  of  expulsion  must  be  fairly  exercised,  and  another  to  inter- 
fere with  the  discretion  of  the  members  bond  fide  exercised.  The  social 
character  of  a  club  is  its  most  distinctive  feature,  and  the  members  are  the 
best  persons  to  judge  of  what  is  injurious  to  the  interests  of  the  club 
{Hophinson  v.  Marquis  of  Exeter,  1868,  L.  E.  5  Eq.  63).  This  principle  of 
non-intervention  has  been  illustrated  in  a  number  of  cases.  Thus  in 
Daiokins  v,  Antrohus,  1881,  17  Ch.  D.  615,  the  member  sought  to  be 
expelled  had  sent  a  letter  to  S.,  a  gentleman  of  high  official  position  and 
a  member  of  the  club,  with  the  words  "Dishonourable  conduct  of  S." 
written  outside  the  envelope,  and  the  Court  refused  to  review  the  discretion 
of  the  committee  expelling  the  ofl'ending  member.  Where  the  rules  of  a 
Conservative  club  provided  for  expulsion  "  in  case  any  circumstance  should 
occur  likely  to  endanger  the  welfare  and  good  order  of  the  club,"  and  a 
member  had  pledged  himself  to  vote  for  certain  Liberal  candidates,  it  was 
held  within  the  competence  of  a  meeting  to  expel  for  such  conduct,  and  the 
Court  refused  to  interfere  (Ifojjkinson  v.  Marquis  of  Exeter,  1867,  L.  R  5 
Eq.  63).  Again,  in  Lambert  v.  Addison,  1882,  46  L.  T.  20,  where  a  member 
had  spoken  at  the  bar  of  the  club  of  the  club  committee  as  a  "  pocket 
borough,"  and  the  committee  had  expelled  him  for  publicly  disparaging  the 
committee  before  strangers  and  the  club  servants,  being  of  opinion  that  he 
had,  by  doing  so,  acted  injuriously  to  the  character  and  interests  of  the  club, 
the  Court  declined  to  interfere. 

And  see  Wertheimer  on  Clubs,  p.  45. 

Betirement. — A  member  of  a  club  may  prima  facie  retire  without  the 
consent  of  the  other  members  {Finch  v.  Oake  [1896],  1  Ch.  409),  but  usually 
retirement  is  regulated  by  the  rules  and  notice  required. 

Dissolution. — In  the  absence  of  special  provisions  as  to  dissolution,  a  dis- 
solution may  be  agreed  to  by  the  members,  and  in  such  a  case  the  property 
of  the  club  is  distributable  equally  among  the  members  (Brown  v.  Dale, 
1878,  9  Ch.  D.  78). 

Contracts  by  Clubs. — The  question  frequently  arose  with  unincorporated 
clubs  and  still  sometimes  arises,  whether  the  members  of  a  club  are  liable  to 
contribute  to  what  are  called  the  debts  of  the  club.  The  law  is  now  settled 
that  no  member  of  a  club  is  liable  to  a  creditor  except  so  far  as  he  has 
assented  to  the  contract  in  respect  of  which  such  liability  has  arisen  (In  re 
St.  James'  Club,  1855,  2  De  G.  M.  &  G.  383,  389),  for  the  members  are 
not  partners  so  as  to  be  the  agents  of  each  other  {Flcmyng  v.  Hector,  1836, 
2  Mee.  &  W.  172).  Tlie  usual  course  is  to  give  the  club  committee  authority 
to  enter  into  contracts  on  behalf  of  the  members  of  the  club.  They  are 
then  competent  to  bind  the  members,  but  as  a  joint  authority  of  this  kind 
would  have  to  be  exercised  by  all  the  members  of  the  committee,  the  rules 
commonly  authorise  the  committee  to  act  by  a  quorum  or  to  delegate  their 
powers  to  a  steward  or  sub-agent  {Todd  v.  Emly,  1841,  8  Mee.  &  W.  505). 
Such  quorum  or  sub-agent  then  becomes  the  agent  of  the  members  of  the 
club,  but  apart  from  such  authority  (which  it  is  for  the  wine  merchant  or 
))utcher  wlio  has  supplied  the  goods  to  prove  {Todd  v.  Emly,  supra))  an 
individual  member  of  a  club  or  a  member  of  the  committee  of  management 
not  having  in  any  way  pledged  his  personal  credit,  is  not  personally  liable 
for  goods  ordered  for  and  supplied  to  the  club  as  a  whole  {Overton  v. 
Hcivctt,  1886,  3  T.  L..K.  246;  Steele  v.  Gourley,  1886,  3  T.  L.  R  118,  669; 
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Stansfield  v.  Bideout,  1888,  5  T.  L.  E.  656 ;  Jones  v.  Hope,  1886,  3  T.  L.  E. 

264:71.). 

Actions  hy  and  against  Clubs. — An  incorporated  club,  as  a  legal  person,  can 
sue  and  be  sued,  but  an  unincorporated  club  cannot.  The  members  may, 
however,  by  the  rules  or  by  resolution  authorise  a  person  or  persons  to  sue 
or  defend  on  their  behalf.  In  Andrews  v.  Salmon  (W.  N.,  1888,  102)  the 
Court  expressly  authorised  the  chairman  and  a  member  of  the  committee  to 
represent  the  committee.  Where  a  question  arises  between  members  of  the 
club  and  the  executive,  a  common  and  convenient  course  is  for  one  member 
of  the  club  to  bring  the  action,  suing  "  on  behalf  of  himself  and  all  other 
the  members  of  the  X.  club,"  against  the  trustees  and  committee  {Harrison 
v.  Marquis  of  Ahergavenny,  1886,  3  T.  L.  E.  324).  See  also  Eenton  Football 
Club  V.  M'Doivall  (18  Ct.  Sess.  Cas.  4th  ser.  670). 

Supply  of  Liquors. — In  a  proprietary  club  the  proprietor  cannot  supply 
liquors  to  the  members  without  a  licence  any  more  than  an  hotel-keeper 
could,  but  a  "  members'  club  "  is  different.  This  was  judicially  determined 
in  the  case  of  Graff  y.  Evans,  1881,  8  Q.  B.  D.  373.  The  theory  of  law  in 
such  a  case  is  that  when  a  member  orders  a  bottle  of  champagne  and  pays 
for  it,  there  is  no  "sale  by  retail "  within  sec.  3  of  the  Licensing  Act,  1872, 
because  the  member  is  part  owner  of  the  bottle.  What  he  does  is  not  to 
buy  the  champagne,  but  to  acquire  on  payment  a  release  of  the  other 
members'  rights  in  the  bottle — an  interesting  example  of  the  transmutation 
of  a  simple  transaction  when  refracted  through  the  medium  of  the  legal 
mind.  This  principle  has  led  to  great  abuse ;  clubs  having  been  formed  for 
the  mere  purpose  of  defeating  the  licensing  laws.  This  question  is 
now  the  subject  of  a  parliamentary  inquiry.  In  Evans  v.  Hemingway 
(1888,  52  J.  P.  134)  the  magistrates  found  that  a  club  of  this  kind,  which 
was  ostensibly  a  "  members' "  club,  was  in  reality  "  proprietary,"  and  inflicted 
a  heavy  penalty. 

Gaming  at  Clubs. — A  word  should  be  said  as  to  gaming  at  clubs.  Gaming 
may  be  unlawful  by  reason  of  the  place  in  which  it  is  carried  on  or  by 
reason  of  the  unlawfulness  of  the  game  itself  {Jenks  v.  Turpin,  1883,  13 
Q.  B.  D.  505,  513).  If  a  club  comes  within  the  definition  of  a  common 
gaming  house — that  is  a  house  in  which  a  large  number  of  persons  are 
invited  habitually  to  congregate  for  the  purpose  of  gaming — it  is  a  common 
nuisance,  and  all  play  there,  even  at  lawful  games,  is  illegal.  The  club  being 
limited  to  members  does  not  prevent  it  being  a  gaming  house,  for  the  law 
does  not  say  a  public  gaming  house  ;  it  says  a  common  gaming  house.  A  man 
does  not,  however,  by  merely  being  a  member  of  a  club,  assist  in  "  conducting 
its  business,"  so  as  to  make  him  liable  for  keeping  a  common  gaming  house 
{Jenks  V.  Turpin,  supra).  Persons  taken  into  custody  in  a  common  gaming 
house  may  be  required  to  give  recognisances  not  to  haunt  them  any  more. 
Without  a  club  being  a  common  gaming  house,  games  may  be  played  there 
which  are  in  the  eye  of  the  law  illegal.  The  unlawful  games  are  ace 
of  hearts,  faro,  basset,  baccarat,  hazard,  passage,  roulette,  every  game  of 
dice  except  backgammon,  and  every  game  of  cards  which  is  not  a  game  of 
mere  skill. 

Corporation  Duty. — Clubs — members'  clubs,  that  is  to  say,  not  proprietary 
clubs — are  now  liable  to  the  corporation  duty  imposed  by  48  &  49  Vict.  c. 
51.  The  liability  is  confined  as  a  rule  to  (1)  the  annual  value  of  the  club 
premises  if  the  freehold  or  leasehold  interest  is  vested  in  the  members ; 
(2)  the  income  derived  from  personal  estate,  such  as  interest  received  from 
money,  money  on  deposit  at  a  bank,  or  from  any  investment  in  Government 
or  other  securities.     Gate  money  is  chargeable. 
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Wm^Jcinff  Men's  Clubs. — Working  Men's  Clubs  are  a  species  of  friendly 
society,  registered  under  the  Friendly  Societies  Acts,  1875-1893,  and 
governed  by  the  provisions  of  those  Acts.  See  Friendly  Societies. 
The  Act  of  1875  defines  such  clubs  as  "societies  for  purposes  of  social 
intercourse,  mutual  helpfulness,  mental  and  moral  improvement,  and 
rational  recreation." 


Coach. — See  Hackney  Carriage ;  Stage  Carriage.     As  to  offences 
on,  see  Venue. 


Coach -House. — in  the  Criminal  Law  Consolidation  Acts,  1861, 
it  was  deemed  necessary  to  enumerate  coach-houses  among  the  structures 
in  respect  of  which  arson  or  riotous  damage  could  be  committed.  See 
Arson;  Malicious  Daaiage;  Eiot. 


Coadjutor. — See  Bishop;  Executors  and  Administrators. 


Coal  lYIines. — Legislation  for  the  regulation  of  coal  mines  has  been 
experimental  and  progressive.  The  earliest  Act  was  passed  in  1842.  It  and 
others  were  repealed  in  1872,  and  the  code  of  1872,  as  amended  in  1886, 
was  repealed  and  recodified  in  1887.  The  statute  passed  in  that  year 
(50  &  51  Vict.  c.  58)  is  now  the  basis  of  the  law  bearing  on  the  subject ;  but 
it  has  been  amended  by  subsequent  Acts  passed  in  1894(57  &  58  Vict.  c.  52) 
and  in  1896  (59  &  60  Vict.  c.  43).  The  Acts  apply  to  {a)  coal  mines, 
(b)  mines  of  stratified  ironstone,  (c)  mines  of  shale,  and  {d)  mines  of  fireclay 
(Act  of  1887,  s.  3). 

The  scheme  of  the  Acts  is  that  (I.)  inspectors  are  appointed,  who,  subject 
to  the  control  of  the  Home  Secretary,  have  great  powers  of  seeing  that  all 
mines  are  properly  worked,  and  of  enforcing  responsibility  where  this  is  not 
done  :  (II.)  Mines  must  be  under  the  immediate  control  of  qualified  managers, 
who  have  obtained  certificates  of  fitness  after  proper  experience  and 
examination  :  (III.)  Various  acts  and  omissions  are  defined  to  be  offences  and 
punishable  with  fines  (s.  59),  or,  in  case  the  offence  is  reasonably  calculated 
to  endanger  the  safety  of  or  cause  serious  personal  injury  to  any  person 
employed  in  or  about  the  mine,  with  imprisonment  (s.  60).  In  case  the 
owner,  agent,  or  manager  of  a  mine  is  found  guilty,  the  fine  may  be  heavier 
than  in  the  case  of  a  workman  ;  but  proceedings  cannot  be  instituted  against 
the  owner,  etc.,  for  an  offence  not  committed  by  him  personally,  except  by 
an  inspector,  or  with  the  consent  of  the  Home  Secretary.  An  inspector 
shall  not  institute  proceedings  against  an  owner,  agent,  manager,  or  under- 
manager,  if  satisfied  that  he  had  taken  all  reasonable  means  to  prevent  the 
commission  of  the  offence  (s.  65).  Proceedings  are  before  a  Court  of 
summary  jurisdiction,  and  there  is  an  appeal  to  Quarter  Sessions.  (See 
Appeals.)  The  other  more  important  provisions  of  the  Act  relate  (IV.) 
to  the  terms  of  employment ;  (V.)  to  protection  of  workpeople ;  (VI.)  to  the 
protection  of  the  public ;  (VII.)  to  arbitration. 

(I.)  Inspectors. — Inspectors  are  appointed  by  the  Home  Secretary,  who 
assigns  their  duties  and  the  districts  for  which  they  are  to  act  (s.  39).  An 
inspector  is  empowered  (1)  to  make  such  examination  and  inquiry  as  may  be 
necessary  to  ascertain  whether  the  provisions  of  the  Act  are  complied  with ; 
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(2)  to  enter,  inspect,  and  examine  any  mine  at  all  reasonable  times  by  day 
or  night ;  (3)  to  inquire  respecting  the  state  and  condition  of  any  mine,  its 
ventilation,  the  suiliciency  of  its  special  rules,  and  all  matters  and  things 
■  relating  to  the  safety  of  the  persons  employed,  and  the  care  and  treatment 
of  the  horses  and  other  animals  used  in  the  mine ;  (4)  to  carry  the  Act  into 
effect  (s.  41).  He  may  also,  by  notice  in  writing,  require  the  owner,  agent,  or 
manager  of  a  mine  to  remedy  anything,  not  dealt  with  by  the  Act  or  rules, 
which  he  considers  to  be  dangerous  or  defective.  The  owner,  agent,  or 
manager  may  within  ten  days  signify  to  the  Home  Secretary  his  objection  to 
remedy  the  matter  complained  of  in  the  notice,  and  thereupon  its  reason- 
ableness is  to  be  determined  by  arbitration.  If  he  does  not  do  so,  or  if  the 
award  supports  the  notice,  it  must  be  complied  with  (s.  42).  Each  inspector 
is  required  to  make  an  annual  report  of  his  proceedings  to  the  Home 
Secretary,  to  be  laid  before  Parliament  (s.  43). 

(II.)  Managers. — Every  mine  must  be  under  a  certified  manager, 
responsible  for  its  control,  management,  and  direction.  A  mine,  however,  in 
which  not  more  than  thirty  persons  are  employed  below  ground  is  exempt 
from  this  requirement,  unless  the  inspector  of  the  district  requires  it  to 
be  under  the  control  of  a  manager  (s.  20).  The  manager  or  a  certified 
under-manager  must  exercise  daily  personal  supervision  of  the  mine  (s.  21). 
No  person  can  obtain  a  certificate  as  manager  or  under-manager,  unless 
he  has  had  practical  experience  in  a  mine  for  at  least  five  years.  The 
certificates  are  given  after  a  local  examination,  in  which  regard  is  to  be  had 
to  such  knowledge  as  is  necessary  for  the  practical  working  of  mines  in  the 
district  where  it  is  held,  to  every  candidate  who  passes  satisfactorily  and 
gives  satisfactory  evidence  of  his  sobriety,  experience,  ability,  and  general 
good  conduct  (ss.  23-26).  On  representation  made  by  an  inspector  or 
otherwise,  the  Home  Secretary  may  cause  a  public  inquiry  to  be  held  by  a 
Court  named  for  the  purpose,  which  Court  may  cancel  or  suspend  the 
certificate  of  a  manager  or  under-manager,  if  it  finds  that  he  is  unfit 
to  discharge  his  duty,  by  reason  of  incompetency  or  gross  negligence,  or  of 
having  been  convicted  of  an  offence  against  the  Act  (s.  27).  The  Home 
Secretary  may  at  any  time  renew  or  restore  a  certificate  which  has  been 
cancelled  or  suspended  on  such  terms  as  he  thinks  fit  (s.  29). 

(III.)  Conditions  of  Employment. — The  Act  protects  young  persons  and 
females,  and  limits  the  conditions  under  which  they  may  be  employed. 

Boys  under  twelve  years  of  age,  and  girls  and  women,  may  not  be  employed 
below  ground  (s.  4).  Boys  between  the  ages  of  twelve  and  sixteen  may  not 
be  employed  below  ground  for  more  than  ten  hours  in  any  day,  or  fifty-four 
in  any  week  (s.  5).  Above  ground,  no  boy  or  girl  under  twelve  years  of  age 
may  be  employed  at  all ;  between  twelve  and  thirteen,  the  hours  are  limited  ; 
from  thirteen  to  sixteen  they  may  be  fifty-four  per  week,  but  on  Saturday 
afternoon  or  Sunday  their  work  is  forbidden.  No  boy,  girl,  or  woman  may 
be  employed  more  than  five  hours  continuously  without  an  interval  for 
meals  (s.  7).  There  is  at  present  no  statutory  limit  to  the  hours  of  employ- 
ment of  adult  males,  that  matter  being  left  to  arrangement  between  employer 
and  employed. 

Wages  may  not  be  paid  at  any  house  where  fermented  liquor  is  sold  (s.  12). 
If  wages  are  payable  according  to  the  amount  of  mineral  gotten,  payment  is 
to  be  made  according  to  the  actual  weight  of  the  mineral  contracted  for ;  and 
the  weighing  must  take  place  as  near  to  the  pit's  mouth  as  is  reasonably 
practicable.  But  contracts  whereby  the  employers  and  employed  agree  that 
deductions  may  be  made  from  the  weight  in  respect  of  stones  or  substances 
other  than  the  mineral  contracted  to  be  gotten,  are  expressly  authorised 
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(s.  12).  The  meaning  of  these  words  has  been  much  discussed;  and  it  has 
been  decided  that  mineral  means  the  substance  worked  for,  and  that,  for 
instance,  in  a  coal  mine  deductions  for  slack  or  small  coal  are  not  allowable 
(Brace  v.  Abercom  Colliery  Co.  [1891],  1  Q.  B.  496.  See  also  Netherseal 
Colliery  Co.  v.  Bourne,  1888,  14  App.  Cas.  228 ;  Kearney  v.  Whitehaven 
Colliery  Go.  [1893],  1  Q.  B.  700). 

The  men  may  appoint  a  check-weigher  of  their  own  to  take  a  correct 
account  of  the  mineral  or  determine  the  deductions  to  be  made.  He  is  to 
have  every  facility  for  enabling  him  to  fulfil  his  duties,  but  may  not  impede 
or  interrupt  the  working  of  the  mine  or  interfere  with  the  weighing.  If 
the  owner,  agent,  or  manager  of  the  mine  objects  to  the  check-weigher 
appointed,  on  the  ground  of  his  interference  or  misconduct,  the  matter 
is  to  be  heard  before  justices,  who  may  make  a  summary  order  for  removal 
of  the  man  objected  to,  but  without  prejudice  to  the  stationing  of  another 
check-weigher  in  his  place  (s.  13). 

Persons  not  employed  as  coal  or  ironstone  getters  prior  to  1887  may 
not  be  employed  alone  in  the  face  of  the  workings  until  they  have  had  two 
years'  experience  of  such  work  under  the  supervision  of  skilled  w^orkmen 
(s.  49,  r.  39).  This  requirement  is  intended  no  doubt  as  a  security  against 
accidents,  but  is  of  general  application. 

(IV.)  Protection  of  Workjieojyle from  Injury. — There  must  beat  least  two 
shafts  or  outlets  with  which  every  seam  for  the  time  being  at  work  in  a 
mine  has  access,  so  that  such  shafts  may  afford  separate  means  of  ingress 
and  egress  available  to  the  persons  employed  in  each  such  seam.  Proper 
apparatus  for  raising  and  lowering  persons  at  each  such  shaft  must  be  kept 
constantly  available  for  use  (s.  16).  Exceptions  to  this  rule  are  permitted 
(«)  in  case  of  new  mines  being  opened,  so  long  as  not  more  than  twenty 
persons  are  employed  below  ground  in  connection  with  any  single  shaft ; 
and  (b)  in  other  mines,  so  long  as  the  mine  is  exempted  by  order  of  the 
Home  Secretary  (s.  18). 

Where  two  or  more  parts  of  a  mine  are  worked  separately,  each  part 
may  be  deemed  a  separate  mine,  unless  the  Home  Secretary  objects,  on  the 
ground  that  the  division  tends  to  lead  to  evasion  of  the  Act  or  otherwise  to 
prevent  the  Act  being  carried  into  effect.  If  the  owner,  agent,  or  manager 
of  the  mine  declines  to  acquiesce  in  such  objection,  the  matter  is  to  be 
determined  by  arbitration  (s.  19). 

In  case  of  an  explosion  causing  loss  of  life  or  any  personal  injury, 
or  any  accident  causing  loss  of  life  or  serious  personal  injury,  the 
owner,  agent,  or  manager  must  send  notice  to  the  inspector  within  twenty- 
four  hours,  specifying  the  character  of  the  explosion  or  accident,  and  the 
number  of  persons  injured  (s.  35).  The  inspector  has  a  right  to  notice  of 
coroners'  inquests  on  the  bodies  of  persons  whose  death  may  have  been 
caused  by  explosions  or  accidents  in  or  about  mines,  and  to  be  present  and 
take  part  in  such  inquests.  Relatives  of  any  person  whose  death  may  have 
been  so  caused,  the  owner,  agent,  or  manager  of  the  mine  in  which  the 
explosion  or  accident  occurred,  and  any  person  appointed  by  the  order  in 
writing  of  the  majority  of  the  workmen  employed  in  such  mine,  may  also 
attend  and  examine  witnesses  (s.  48).  An  inspector  may  at  any  time  be 
directed  to  make  a  special  report  with  respect  to  an  explosion  or  accident 
which  has  caused  loss  of  life  or  injury  to  any  person  (s.  44).  The  Home  Secre- 
tary may  also  order  a  formal  investigation  in  open  Court  of  any  explosion  or 
accident,  and  of  its  causes  and  circumstances.  Such  Court  has  all  the 
powers  of  an  inspector  and  of  a  Court  of  summary  jurisdiction,  and 
special  powers  to  enter  and  inspect  any  place  or  building,  to  require  the 
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attendance  of  witnesses  and  production  of  documents  for  the  purpose  of  the 
investigation,  and  to  require  any  person  examined  to  sign  a  declaration  of 
the  truth  of  the  statements  made  by  him  in  his  examination  (s.  45). 

General  rules  for  working  have  been  enacted  (s.  49),  which  are  to  be 
observed  as  far  as  is  reasonably  practicable,  having  regard  not  to  profitable 
working  but  to  physical  or  engineering  difficulties  (Wales  v.  Thomas,  1886, 
16  Q.  B.  D.  340).  These  rules  provide  (1)  for  ventilation;  (2)  all  parts 
of  the  mine  in  which  workmen  are  to  pass  or  work  must  be  inspected 
before  and  during  each  shift;  (3)  machinery  in  use  must  be  inspected 
once  every  twenty-four  hours,  and  shafts  once  every  week ;  (4)  the 
entrance  of  every  place,  not  in  actual  use  or  course  of  working,  must 
be  securely  fenced ;  (5)  workpeople  must  be  withdrawn  from  every  part 
of  a  mine  found  to  be  in  a  dangerous  condition ;  (6)  naked  lights  are 
forbidden  in  any  place  where  there  is  likely  to  be  a  dangerous  quantity 
of  inflammable  gas ;  (7)  safety  lamps  must  be  examined  and  locked  before 
being  taken  into  the  workings.  (8)  The  conditions  regulating  the  use 
of  explosives  below  ground  are  very  strict.  Explosives  must  not  be  stored 
in  the  mine,  and  may  only  be  taken  down  in  cartridges  and  in  limited 
quantities ;  in  places  where  safety  lamps  are  required,  or  which  are  dry 
or  dusty,  no  shot  may  be  fired  except  under  the  direction  of  a  competent 
person  appointed  for  the  purpose ;  if  there  is  reason  to  suspect  gas,  the 
explosive  must  be  of  such  a  nature,  and  so  used,  that  it  cannot  inflame 
the  gas;  so  also  if  the  place  is  dry  or  dusty,  all  contiguous  accessible 
places  must  be  watered,  or  else  the  explosive  must  be  such  that  it  cannot 
inflame  gas  or  dust  (rule  12).  Special  rules  may  also  be  made  for  these 
purposes,  vide  infra.  (9)  Special  precautions  are  ordered  in  places  likely  to 
contain  a  dangerous  accumulation  of  water.  (10)  Refuge  holes  must  be  pro- 
vided in  all  underground  roads  to  enable  workpeople  to  avoid  trucks,  etc. 
Every  travelling  road  in  which  a  horse  or  other  draught  animal  is  used 
underground  must  be  large  enough  to  allow  it  to  pass  without  rubbing  the 
roof  or  timbering.  (11)  The  top  and  all  entrances  to  shafts  must  be  kept 
securely  fenced.  (12)  Shafts  and  the  roof  and  sides  of  all  roads  and  work- 
ing places  must  be  made  secure,  and  where  necessary  lined  or  timbered. 

(13)  Engines  and  machinery  must  be  in  charge  of  competent  male  persons. 

(14)  Proper  apparatus  must  be  provided  for  all  shafts  used  for  drawing 
materials,  or  for  lowering  or  raising  persons.  (15)  All  dangerous  machinery 
must  be  kept  securely  fenced.  (16)  The  workpeople  may  appoint  two 
practical  working  miners  to  inspect  the  mine  on  their  behalf  once  at  least 
in  every  month,  and  report  the  result  of  their  inspection.  If  the  report 
state  the  existence  or  apprehended  existence  of  any  danger,  a  copy  is  to  be 
sent  to  the  inspector  of  the  district. 

Special  rules  are  also  to  be  established  in  every  mine  in  order  to  prevent 
dangerous  accidents  and  to  provide  for  the  safety,  convenience,  and  proper 
discipKne  of  the  persons  employed  in  or  about  the  mine  (s.  51).  Such  rules 
are  to  be  framed  by  the  owner,  agent,  or  manager  of  the  mine,  and  sent  to 
the  inspector  of  the  district  for  approval  by  the  Home  Secretary.  They 
become  established  if  not  objected  to  by  him  within  forty  days  after  their 
receipt  by  the  inspector  (s.  52),  but  may  be  modified.  If  the  owner, 
manager,  or  agent  objects  to  the  proposed  modification,  the  matter  must  be 
referred  to  arbitration,  and  the  rules  shall  be  established  as  settled  by  the 
award  (s.  53).  The  rules  may  in  like  manner  be  from  time  to  time  modified 
or  new  rules  established  (s.  54). 

The  rules  may  be  modified  with  resjiect  specially  to  (a)  the  lights  or 
lamps  to  be  used  in   a  mine;    (b)  the  use  of  explosives;  (c)  the  persons 
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permitted  to  remain  whilst  shots  are  fired ;  (d)  the  watering  or  efficient 
damping  of  the  mine  or  any  place  therein ;  (c)  precautions  for  the  preven- 
tion of  accidents  from  intiammable  dust  or  coal  dust.  Special  rules  made 
for  these  purposes  supersede  any  general  rule  or  special  rule  under  the 
principal  Act,  so  far  as  it  may  be  inconsistent  with  them  (Act  of  1896,  s.  1). 

An  abstract  of  the  provisions  of  the  Act  and  copy  of  the  special  rules  is 
to  be  posted  in  legible  characters  in  some  conspicuous  place  in  or  near  the 
mine,  and  a  printed  copy  is  to  be  supplied  to  every  person  employed  who 
applies  for  it  (Act  of  1887,  s.  57).  Every  person  who  contravenes  or  fails  to 
comply  with  any  of  the  general  or  special  rules  is  guilty  of  an  offence.  The 
owner,  agent,  and  manager  is  also,  each  of  them,  guilty  in  the  event  of  a 
contravention  or  non-compliance  with  any  of  the  rules,  unless  he  proves 
that  he  had  taken  all  reasonable  means  by  publishing,  and,  to  the  best  of  his 
power,  enforcing  the  rules,  so  as  to  prevent  contravention  or  non-compliance 
(ss.  50  and  51).  An  owner  who  took  no  part  in  the  management  was  held  by 
magistrates  in  one  case  to  have  done  all  that  was  required  of  him  when  rules 
were  duly  posted  in  the  works  and  their  enforcement  was  left  to  the  manager, 
and  this  decision  was  approved  by  the  High  Court  (Baker  v.  Carter,  1878, 
3  Ex.  D.  132).  But  an  agent  who,  by  the  definition  given  in  sec.  75,  is  a 
person  appointed  as  the  representative  of  the  owner,  and  as  such  superior  to 
the  manager,  has  been  held  liable  to  conviction  for  an  offence  of  which  the 
manager  was  also  guilty  {Wynne  v.  Forrester,  1880,  5  C.  P.  D.  361). 

(V.)  Protection  of  the  Public. — The  owner,  agent,  or  manager  of  every  mine 
must  send  to  the  inspector  of  the  district  an  annual  return  of  the  details  of 
the  workings  (s.  33).  He  must  also  keep  at  the  office  of  the  mine  an 
accurate  plan  of  the  workings  up  to  a  date  not  more  than  three  months 
previously.  Such  plan  must  at  any  time  be  produced  to  the  inspector,  and 
the  actual  state  of  the  workings  shown  (s.  34).  The  plan  must  show  the 
position  of  the  workings  with  regard  to  the  surface,  and  the  position,  exten- 
sion, and  direction  of  every  known  fault  or  dislocation  of  the  seam,  with  its 
vertical  throw  (Act  of  1896,  s.  6).  When  any  mine  or  seam  is  abandoned, 
the  owner  must  within  three  months  send  a  plan  to  the  Home  Secretary  to 
be  preserved ;  but  no  person  except  an  inspector  is  entitled  to  see  sucii  plan, 
without  the  consent  of  the  owner  or  the  licence  of  the  Home  Secretary,  for 
a  period  of  ten  years  after  the  abandonment  (s.  4).  Where  a  mine  is  or  has 
been  abandoned  or  the  working  discontinued,  the  owner,  and  every  other 
person  interested  in  the  minerals,  must  cause  the  top  of  the  shaft  and  every 
side  entrance  from  the  surface  to  be  securely  fenced,  and  kept  fenced  against 
accidents.  Failure  to  comply  with  this  provision  is  punishable  as  an  offence 
against  the  Act.  If,  moreover,  the  unfenced  shaft  or  entrance  is  within 
fifty  yards  of  any  highway,  road,  footpath,  or  place  of  public  resort,  or  is  in 
open  or  uninclosed  land,  it  is  to  be  deemed  a  nuisance,  for  which  summary 
proceedings  can  be  taken  by  the  District  Council  under  sees.  91-98  of  the 
Public  Health  Act,  1875  (Act  of  1887,  s.  37).  Notice  of  the  commencement 
or  recommencement  of  the  working  of  a  shaft  or  seam,  or  of  its  abandon- 
ment or  discontinuance,  must  be  given  within  two  months  to  the  inspector 
of  the  district  (s.  36). 

(VI.)  Arbitration. — Many  cases  may  occur  in  which  differences  may  arise 
between  the  owners  or  managers  of  a  mine  and  the  inspector  or  Home 
Office  as  to  the  feasibility  or  desirability  of  suggested  rules,  etc.  These 
differences  are  to  be  determined  by  arbitration,  under  conditions  prescribed 
by  the  Act  (s.  47).  The  parties  are  to  be  deemed  to  be  the  owner, 
agent,  or  manager  on  the  one  hand,  and  the  inspector  on  the  other. 
Each  party  may  appoint  an  arbitrator,  who  must  be  a  practical  mining 
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engineer  or  person  accustomed  to  the  working  of  mines,  not  employed  or 
interested  in  the  mine  to  which  the  arbitration  relates.  If  only  one 
arbitrator  is  appointed,  he  is  to  act  alone ;  if  not,  the  two  may  determine  the 
matter  in  difference ;  but  if  they  differ,  it  must  be  determined  by  an  umpire. 
The  umpire  is  to  be  appointed  by  the  arbitrators,  or,  in  case  of  their  neglect 
to  do  so,  by  the  chairman  of  the  Quarter  Sessions  within  whose  jurisdiction 
the  mine  is  situate.  The  umpire  must  be  a  County  Court  judge  or  registrar, 
a  stipendiary  magistrate,  or  the  recorder  of  a  borough.  The  procedure 
would  be  in  accordance  with  the  Arbitration  {q.v.)  Act,  1889.  Arrangements 
are,  wherever  practicable,  to  be  made  for  the  matter  in  difference  being 
heard  before  the  arbitrators  and  umpire  together,  so  as  to  avoid  two 
hearings.  Besides  examining  the  parties  and  their  witnesses  on  oath, 
the  arbitrators  and  umpire  are  expressly  empowered  to  consult  any  counsel, 
engineer,  or  scientific  person,  if  they  deem  it  expedient  to  do  so.  The 
workpeople  employed  in  the  mine  may  appoint  a  person  specially  to  represent 
them  or  a  class  of  them  on  the  arbitration,  but  must,  if  required,  give 
security  for  payment  of  the  costs  so  occasioned.  The  person  so  appointed 
may  appear  and  take  part  in  the  proceedings  (Act  of  1896,  s.  2). 

The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire  is  to  be 
fixed  by  the  Home  Secretary,  and  is,  together  with  the  costs,  to  be  paid  by 
the  parties  or  one  of  them.  Costs  may  be  taxed  by  a  Master  of  the  High 
Court. 


Coa.ntion    (in   Diplomacy),  an  alliance   between   States   for  com- 
bined action.     See  Alliance. 


Coast,  ViCC-Admiral  of  the. — A  judicial  and  ministerial 
officer  of  the  Lord  High  Admiral  (see  Admiral)  ;  now  appointed  by  Letters 
Patent  of  the  Sovereign,  given  in  the  High  Court  of  Admiralty  of  England 
under  the  Great  Seal.  The  office  is  generally  conferred  on  some  great  noble- 
man, and  takes  precedence  of  the  lord  lieutenancy  of  a  county.  The  seacoast 
of  England  and  Wales  is  divided  into  nineteen  circuits  or  vice-admiralties, 
viz. : — (1)  Northumberland,  Durham,  and  York,  (2)  Lincoln,  (3)  Norfolk, 
(4)  Suffolk,  (5)  Essex,  (6)  Kent,  (7)  Sussex,  (8)  Southampton,  (9)  Dorset, 
(10)  Devon,  (11)  South  Cornwall,  (12)  North  Cornwall,  (13)  Somerset, 
(14)  Gloucester,  (15)  South  Wales,  (16)  North  Wales,  (17)  Chester,  (18)  Lan- 
caster, (19)  Westmoreland  and  Cumberland.  Of  these  only  six  are  at 
present  filled,  viz. : — Lincolnshire,  Norfolk,  Suffolk,  Cornwall,  North  Wales 
and  Carmarthen,  Westmoreland  and  Cumberland.  It  is  uncertain  at  what 
date  the  first  formal  appointment  was  made  to  the  ofi&ce ;  but  if  we  may 
credit  the  Black  Book  of  the  Admiralty  (q.v.),  reciting  the  Ordinance  made  at 
Grimsby  in  the  reign  of  Kichard  i.,  the  Admiralty  jurisdiction  was  then  in 
full  vigour,  and  carried  out  by  the  lieutenants  of  the  admiral.  In  other 
passages  they  are  described  as  deputies  or  as  commissaries.  "  When  one  is 
made  admiral,"  says  the  Black  Book  (vol.  i.  art.  1),  "  he  must  first  ordain 
and  substitute  for  his  lieutenants,  deputies,  and  other  officers  under  him,  some 
of  the  most  loyal,  wise,  and  discreet  persons  in  the  maritime  law  and  ancient 
customs  of  the  seas,  which  he  can  anywhere  find."  Again,  by  the  Ordinance 
of  Hastings  in  the  reign  of  Edward  L,  "  Any  contract  made  between  mer- 
chant and  merchant,  or  merchant  and  mariner,  beyond  the  sea,  or  within  the 
fiood-mark,  shall  be  tried  before  the  admiral  and  nowhere  else."  Neale  {Sea 
Zaivs,  p.  6),  writing  in  1704,  says  that  the  admiral  "  constitutes  his  deputies 
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for  particular  parts  on  the  seacoasts,  with  coroners  to  view  the  dead  bodies 
found  on  the  sea  or  on  the  coasts."  Two  statutes,  viz.  13  Kich.  ii.  st.  1,  c.  5, 
and  15  Eich.  il.  c.  3,  endeavour  to  restrain  the  depviies  of  the  admiral  who 
"  hold  their  sessions  within  divers  places  of  this  realm."  The  deputies,  or 
vice-admirals,  had  jurisdiction  on  the  seacoast  and  on  the  adjoining  sea  of 
their  respective  counties,  and  tried  all  offences  not  involving  punishment  of 
death  or  mayhem  committed  within  their  jurisdiction.  By  special  warrant 
they  might  try  these  offences  also.  They  adjudicated  on  all  contracts  between 
mariners  and  merchants,  subject  to  an  appeal  to  the  High  Court  of 
Admiralty.  They  held  their  Courts  (called  Water  Courts)  on  the  seashore 
within  the  flood-mark,  or  on  quays,  or  on  the  banks  of  navigable  rivers 
where  the  tide  ebbed  and  flowed.  By  custom  they  sometimes  held  their 
Courts,  for  convenience  of  suitors,  within  the  body  of  the  county,  where  they 
also  obtained,  what  is  known  of,  as  an  accidental  jurisdiction,  whereby  they 
could  serve  citations  or  empanel  a  jury  there.  Their  procedure  followed  the 
rules  of  the  civil,  not  of  the  common,  law.  The  emblem  of  their  jurisdiction 
was  a  silver  oar.  The  power  to  appoint  Admiralty  coroners  is  specially 
reserved  to  the  Crown  by  the  Coroners  Act,  1887-  The  Crown  sometimes 
granted  an  Admiralty  jurisdiction  to  a  manor  or  borough.  In  Scotland 
there  are  at  present  vice-admirals  for  the  West  Coast  and  for  the 
Orkney  and  Shetland  Isles.  There  is  a  vice-admiral  for  each  of  the  four 
provinces  of  Ireland ;  and  in  the  sixteenth  century  for  our  North  American 
Provinces. 


Coaster. — The  coasting  trade  of  the  United  Kingdom  was  entirely 
restricted  to  British  ships  from  1562  (5  Eliz.  c.  5,  s.  7)  till  1854,  when  foreign 
ships  were  admitted  to  it  on  the  same  terms  as  British  ships  (17  &  18  Vict, 
c.  5).  The  present  law  on  this  subject  is  contained  in  the  Customs  Act  of 
1876,  39  &,  40  Vict.  c.  36,  which  reproduces  the  provisions  of  the  earlier 
statutes  of  1854  and  1855  (18  &  19  Vict.  c.  96)  to  the  same  effect :  "  All  trade 
by  sea  from  any  one  part  of  the  United  Kingdom  to  any  other  part  thereof 
shall  be  deemed  to  be  a  coasting  trade,  and  all  ships  while  employed  therein 
shall  be  deemed  to  be  coasting  ships,  and  no  part  of  the  United  Kingdom, 
however  situated  with  regard  to  any  other  part,  shall  be  deemed  in  law 
with  reference  to  each  other  to  be  parts  beyond  the  seas ;  and  if  any  doubt 
shall  at  any  time  arise  as  to  what  or  to  or  from  what  parts  of  the  coast  of 
the  United  Kingdom  shall  be  deemed  a  passage  by  sea,  the  Commissioners  of 
the  Treasury  may  determine  and  direct  in  what  cases  the  trade  by  water 
from  one  port  or  place  in  the  United  Kingdom  to  another  of  the  saiue  shall 
or  shall  not  be  deemed  a  trade  by  sea  within  the  meaning  of  this  or  any 
Act  relating  to  the  Customs  (s.  140).  Every  foreign  ship  proceeding  either 
with  cargo  or  passengers  or  in  ballast  on  any  voyage  from  one  part  of  the 
United  Kingdom  to  another,  or  from  the  islands  of  Guernsey,  Jersey, 
Alderney,  Sark,  or  Man,  to  the  United  Kingdom,  or  from  the  United 
Kingdom  to  any  of  the  said  islands,  or  from  any  of  the  said  islands  to 
any  other  of  them,  or  from  any  part  of  any  of  ^he  said  islands  to  any 
other  part  of  the  same,  shall  be  subject  as  to  stores  for  the  use  of 
the  crew,  and  in  all  other  respects  to  the  same  laws,  rules,  and  regu- 
lations to  which  British  ships  when  so  employed  are  now  subject ;  but  no 
such  foreign  ship  nor  any  goods  carried  therein  shall,  during  the  time  she^ 
is  so  employed,  be  subject  to  any  higher  or  other  rate  of  dock,  pier,  harbour, 
light,  pilotage,  tonnage,  or  other  dues,  duties,  tolls,  rates,  or  other  charges 
whatsoever,  or  to  any  other  rules  as  to  the  employment  of  pilots,  or  any 
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other  rules  or  restrictions  whatsoever  than  British  ships  employed  in  like 
manner  or  goods  carried  therein  .  .  .  (s.  141).  No  goods  shall  be  carried 
in  a  coasting  ship  except  such  as  shall  be  laden  to  be  carried  coastwise  at 
some  port  or  place  in  the  United  Kingdom,  .  .  .  and  if  any  goods  shall  be 
taken  into  or  put  out  of  any  coasting  ship  at  sea  or  over  the  sea,  or  if  any 
coasting  ship  shall  touch  at  any  place  over  the  sea  or  deviate  from  her 
voyage,  unless  forced  by  unavoidable  circumstances,  or  if  the  master  of 
any  coasting  ship  which  shall  have  touched  at  any  place  over  the  sea  shall 
not  declare  the  same  in  writing  under  his  hand  to  the  collector  or  other 
proper  officer  at  the  port  in  the  United  Kingdom  where  such  ship  shall 
afterwards  first  arrive,  the  master  of  such  ship  shall  forfeit  the  sum  of 
£100  "  (s.  142,  amended  by  47  &  48  Vict.  c.  62,  s.  2,  which  repealed  the 
omitted  words  of  this  section,  and  provided  that  vessels  with  inward  cargo 
for  more  than  one  port  may  convey  goods  not  entitled  to  drawback  or  liable 
to  duty  coastwise).  Proper  times  and  places  for  landing  and  shipping 
goods  for  a  coastwise  voyage  are  appointed,  under  penalty  of  the  master  for- 
feiting £50  (s.  143,  amended  by  44  Vict.  c.  12,  s.  10).  The  master  of  every 
coasting  vessel  must  keep  a  cargo  book,  stating  the  names  of  the  ship, 
master,  the  port  of  destination,  and  the  port  to  which  the  ship  belongs,  and, 
unless  the  Commissioners  of  Customs  otherwise  direct,  must  enter  the 
name  of  every  port  of  loading  and  the  goods  there  taken  on  board  the  ship, 
under  a  penalty  of  £20  (s.  144,  reproduced  in  s.  9  of  the  Customs  Act,  1879, 
42  &  43  Vict.  c.  21).  Before  leaving  the  port  of  lading  the  master  must  sign 
the  clearance  of  the  ship  for  the  voyage,  and  the  transire  or  pass  for  the 
goods,  under  penalty  of  £20,  from  the  Customs  officer,  who  takes  a  copy  of 
it,  and  the  Commissioners  may  allow  general  tran  sires  to  be  given ;  transires 
are  to  be  delivered  to  the  proper  Customs  officer  within  twenty-four  hours 
of  the  ship's  arrival  at  a  port  of  discharge;  and  goods  from  the  Isle  of  Man, 
either  grown  or  produced  there,  or  manufactured  from  the  growth  or  produce 
there,  or  materials  not  subject  to  duty  in  the  United  Kingdom  or  on  which 
the  duty  has  been  paid  in  the  United  Kingdom,  may  not  be  unladen  till  a 
certificate  of  their  origin  from  the  Customs  officer  at  the  port  of  shipment 
is  given  to  the  officer  at  the  port  of  discharge,  luider  penalty  of  a  fine  or 
forfeiture  of  goods  (ss.  145,  146).  Customs  ofBcers  may  board  and  examine 
any  coasting  ship  and  her  cargo  (s.  147) ;  and  goods  brought  coastwise  may 
be  entered  for  a  voyage  outwards  beyond  the  seas  without  being  landed 
(s.  148). 

Ships  engaged  in  the  coasting  trade  are  exempt  from  compulsory 
pilotage  (M.  S.  A.,  ss.  603  (1)  and  625  (1)).  Under  similar  provisions  in 
the  Acts  of  1826  (6  Geo.  iv.  c.  125,  s.  59)  and  1854  (17  &  18  Vict.  c.  104, 
ss.  353  and  379),  it  has  been  held  that  the  ship  must  be  one  that  is 
constantly  engaged  in  the  coasting  trade ;  and  thus  a  ship  which  is 
ordinarily  employed  in  foreign  trade,  though,  in  fact,  engaged  in  the 
coasting  trade,  is  not  entitled  to  this  exception  {The  Agricola,  1843,  2  Eob.  W. 
10,  where  the  ship  had  made  a  voyage  from  Calcutta  to  London,  and 
had  discharged  all  her  cargo  there,  and  then  proceeded  from  London 
to  Liverpool  in  ballast ;  The  Lloyds  or  Sea  Queen,  1863,  Br.  and  L.  159, 
where  the  ship,  though  usually  engaged  in  foreign  trade,  was  in  the  course 
of  a  voyage  from  Liverpool  to  London  with  a  cargo  shipped  at  the  former, 
and  to  be  delivered  at  the  latter  port).  These  decisions  of  Dr.  Lushington 
were  recently  affirmed  and  followed  in  The  Winestcad  ([1895],  Prob. 
170,  Bruce,  J.),  where  a  vessel  employed  in  trading  between  London, 
Cardiff,  and  Venice,  which  took  in  some  cargo  at  London  for  Venice, 
intending  to  fill  up  with  cargo  at  Cardiff  and  discharge  her  ballast  there, 
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was  held  to  be  a  foreign  going  ship  while  on  the  voyage  from  London  to 
Cardiff.     See  Pilot. 

British  ships  engaged  in  the  coasting  trade  are  subject  to  the  general 
duties  and  liabilities  of  British  ships  (see  British  Ship),  with  the  following 
exceptions: — "Ships  not  exceeding  15  tons  burthen,  employed  solely  in 
navigation  on  the  rivers  or  coasts  of  the  United  Kingdom,  or  of  some 
British  possession,  within  which  the  managmg  owners  of  the  ships  ai-e 
resident,"  are  exempted  from  being  registered  (s.  3  (1)  of  M.  S.  A.,  1894). 
"  Ships  of  less  than  80  tons  registered  tonnage,  exclusively  employed  in 
trading  between  different  ports  on  the  coasts  of  the  United  Kingdom," 
need  not  have  the  statutory  form  of  agreement  between  the  master  and 
crew  (s.  113).  No  certificates  of  competency  are  required  from  persons  in 
charge  of  coasting  vessels  (s.  92  ff.).  The  regulations  respecting  the 
supply  of  medicines  and  medical  stores  required  for  other  ships  do  not 
apply  to  coasters  (s.  200).  Coasters  under  80  tons  need  not  have  deck 
lines  or  a  load  line  marked  upon  them  (ss.  437, 438),  but  if  over  that  tonnage 
they  must  have  a  load  line  just  like  other  ships  (s.  441). 


Coa.Stg'Ua.rCl. — Historically  the  origin  of  coastguard  service  is  to 
be  found  in  two  distinct  sources,  viz.  protecting  the  country  from  invasion 
and  securing  the  revenue  derived  from  customs ;  and  actually  at  the  present 
time  the  coastguard  combines  both  these  duties. 

In  early  times  the  defence  of  the  English  coast  was  provided  by  the 
,maritime  counties,  which  "  even  under  Edward  i.  (i.e.  in  the  thirteenth  cen- 
tury) were  liable  for  the  charges  of  defending  the  coast,  and  found  the 
wages  of  the  coastguard.  The  coastguard  of  each  county  was  under  the 
command  of  a  knight  as  major  custos,  constable,  or  chief  warden  "  (such  as 
the  warden  of  the  Cinque  Ports  or  the  constable  of  Dover)  (Stubbs,  Const. 
Hist.  ii.  310).  The  Cinque  Ports  and  other  maritime  towns  were  bound  for 
a  similar  reason  to  find  ships  for  the  Koyal  fleet ;  and  this  seems  to  be  the 
origin  of  the  claim  to  demand  ship  money,  which  was  finally  rejected 
in  the  time  of  Charles  i.  When  the  feudal  tenures  were  abolished  in 
1660,  the  defence  of  the  kingdom  devolved  upon  the  newly  organised 
militia ;  and  no  special  measures  were  taken  for  guarding  the  coast  from 
that  time  till  1857,  when  the  present  system  began. 

From  early  times  a  service  of  customs  officers  existed,  for  the  purpose  of 
enforcing  the  customs  duties ;  and  a  regular  force  of  revenue  cruisers  and 
watch  stations  on  the  coast  was  formed  under  the  control  of  the  Com- 
missioners of  Customs,  to  perform  this  duty.  About  the  beginning  of  the 
present  century  a  "  coast  blockade  "was  instituted  on  the  shores  of  Kent 
and  Sussex,  commanded  by  naval  officers,  and  subject  to  naval  discipline  ; 
and  a  chain  of "  blockade  stations "  was  made  along  the  coast,  the  then 
existing  Martello  Towers  being  utilised  for  the  purpose.  At  the  same  time 
the  old  revenue  cutter  service  was  largely  developed,  and  "a  preventive 
water-guard  "  established  generally  under  the  command  of  naval  officers  all 
round  the  coasts  of  the  kingdom.  In  1820  a  statute  gave  the  Treasury 
power  to  survey  and  mark  out  lands  on  the  coast  for  watch-houses  for  the 
protection  of  the  revenue  (1  Geo.  iv.  c.  43,  s.  4).  In  1822  an  order  of  the 
Treasury  consolidated  into  one  force  "  the  revenue  cruisers,  the  preventive 
water-guard,  and  the  riding  officers  "  under  the  Board  of  Customs,  by  the 
name  of  the  Preventive  Service,  the  executive  command  being  vested  in  a 
comptroller-general,  who  was  a  captain  in  the  navy.  The  "  riding  officers  " 
were  a  mounted  force  of  men,  dathig  from  1698,  when  300  riding  officers 
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were  appointed  for  the  patrol  of  the  coast ;  and  dragoons  and  regular 
cavalry  were  employed  in  it.  In  1829  the  official  name  of  the  force  was 
changed  to  the  "  revenue  coastguard " ;  and  in  instructions  issued  by  the 
comptroller-general  in  that  year  that  name  is  adopted,  the  riding  oificers 
are  called  the  "  mounted  guard,  to  be  selected  from  the  cavalry  regiments  by 
the  general  commanding  in  chief,"  and  the  sole  object  of  the  force  is  stated  to 
be  the  protection  of  the  revenue.  In  1831,  by  Treasury  minute,  the  appoint- 
ment of  the  coastguard  officers  and  men  was  transferred  to  the  Admiralty,  and 
only  crews  of  ships  and  war  and  revenue  cruisers  were  admitted  to  the  service ; 
and  the  "  coast  blockade  "  was  given  up.  In  1845  it  was  proposed  to  use  the 
crews  of  coastguard  stations  for  the  defence  of  the  coast;  and  in  1853,  in 
consequence  of  the  report  of  a  commission  of  naval  officers  appointed  by  the 
Admiralty,  it  was  decided  by  Order  in  Council,  and  then  by  Act  of 
Parliament,  that  the  coastguard  should  be  liable  upon  emergency  to  be 
called  on  to  serve  in  the  fleet,  and  to  be  subject  to  naval  discipline  while 
so  serving,  and  that  a  bodv  of  naval  coast  volunteers,  with  a  maximum  of 
10,000  men,  should  be  established  (0.  in  C,  April  1, 1853, 16  &  17  Vict.  c.  73). 
During  the  Crimean  War  the  coastguard  were  largely  employed  afloat ;  and 
in  1857  the  whole  service  was  transferred  from  the  Customs  Commissioners 
to  the  Admiralty  (19  &  20  Vict.  c.  83). 

This  Act,  which  is  entitled  one  "  to  provide  for  the  better  defence  of  the 
coasts  of  the  realm  and  the  more  ready  manning  of  the  navy,  and  to  transfer 
to  the  Admiralty  the  government  of  the  coastguard,"  enacts  that  after  an 
order  from  the  Treasury  the  Commissioners  of  the  Admiralty  should  raise 
and  maintain  a  number  of  officers  and  men  (not  to  exceed  at  any  one  time 
10,000  in  number),  who  shall  form  the  coastguard,  and  shall  exercise  over 
them  all  the  powers  and  control  hitherto  exercised  over  the  existing 
coastguard  (s.  3).  Lands  held  for  the  existing  coastguard  service  are 
to  be  vested  in  the  Commissioners  of  the  Admiralty,  who  are  also 
empowered  to  acquire  lands  for  coastguard  stations,  and  succeed  to  the 
rights  in  that  respect  of  the  Customs  Commissioners  contained  in 
16  &  17  Vict.  c.  107,  ss.  336-345  (ss.  4,  5).  All  powers,  rights,  and 
privileges,  etc.,  of  the  existing  coastguard  are  to  vest  in  the  new  force 
(s.  6),  which  is  to  have  certain  privileges  as  regards  pay  enjoyed  by 
officers  and  men  in  the  navy  (s.  7) ;  while  all  coastguards  borne  on  the 
books  of  vessels  of  war  are  to  be  subject  to  the  same  laws  and  customs 
with  respect  to  discipline  as  persons  serving  in  the  fleet  (s.  8).  Coast- 
guard officers  were  also  empowered  to  train,  exercise,  and  instruct  the 
naval  coast  volunteers  (s.  10).  The  Act  is  made  applicable  to  the  Channel 
Islands  and  the  Isle  of  Man  (s.  11).  The  coastguard  is  thus  now  part  of  the 
navy,  and  acts  both  as  a  naval  reserve,  superintended  by  an  admiral,  under 
whose  command  all  the  coastguard  forces  in  the  United  Kingdom  are 
placed,  as  well  as  a  force  for  protecting  the  revenue ;  and  under  the 
Customs  Acts  they  have  duties  and  liabilities,  rewards  and  protections  with 
regard  to  preventing  smuggling  (1876,  39  &  40  Vict.  c.  36,  ss.  169-217,  and 
259-274 ;  1881, 44  &  45  Vict.  c.  12,  s.  12).  Coastguard  officers  may  also  act 
as  British  sea-fishery  officers,  under  the  North  Sea  fisheries  and  Liquor 
Traffic  Conventions  between  Great  Britain  and  France  and  other  Powers 
(1843, 6  &  7  Vict.  c.  79  ;  1883, 46  &  47  Vict.  c.  22  ;  1888, 51  &  52  Vict.  c.  18) ; 
they  may  hold  preliminary  inquiries  into  shipping  casualties  on  or  near 
the  coasts  of  the  United  Kingdom  (M.  8.  A.,  1894,  s.  465),  and  may  exercise 
the  powers  of  receivers  of  wreck  in  the  absence  of  the  latter  (s.  516), 
Coastguards  may  claim  salvage  remuneration  for  watching  or  protecting 
shipwrecked  property  according  to  a  scale  fixed  by  the  Board  of  Trade 
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(s.  568);  or  as  salvors  for  saving  property  {'The  London  Merchant,  1837, 
3  Hag.  394) ;  for  "  though  their  primary  duty  is  (was  ?)  to  prevent  smuggling, 
it  is  also  to  assist  vessels  in  distress,  and  it  is  a  duty  to  be  paid  for  "  (Dr. 
Lushington,  The  Silver  Btdlion,  1854,  2  Spinks,  74,  and  so  The  Amazon,  1860, 
2  L.  T.  140)  ;  but  they  are  not  entitled  to  salvage  for  merely  going  on  board 
a  vessel  in  distress  for  revenue  purposes  {The  Queen  Mob,  1835,  3  Hag. 
243).  Books  containing  the  entries  made  by  the  coastguard,  and  sent  to 
the  Coastguard  Office,  have  been  admitted  in  evidence  in  the  Admiralty 
Court  to  prove  the  state  of  wind  and  weather  at  a  particular  time  without 
calling  the  person  who  made  them  {The  Gather ina  Maria,  1866,  L.  R 
1  Ad.  &.  Ec.  53). 

[See  Shore,  Smuggling  Days,  1892 ;  Parliamentary  Papers,  1853  (Naval).] 


Code  Napoleon. — Under  this  name  are  often  understood  the 
five  codes,  the  Civil  Code  (1804),  Code  of  Civil  Procedure  (1806),  Code  of 
Commerce  (1807),  Code  of  Criminal  Procedure  (1808),  and  Penal  Code  (1810), 
adopted  in  France  during  the  first  Napoleonic  regime.  In  1807  the  Emperor 
altered  the  title  of  the  first  of  these  from  Code  Civil  des  franqais  to  Code 
Napoleon,  but  at  the  restoration  of  the  legitimate  dynasty  the  title  became 
Code  Civil  simply,  and  thereafter  the  practice  grew  up  of  using  the  term 
Code  Napoleon  as  a  short  description  of  the  whole  of  French  codified  law. 
In  France  itself,  at  the  present  day,  Les  Cinq  Codes  has  become  the 
commoner  term  for  this  purpose. 

The  codes  were  introduced  by  Napoleon  into  the  countries  forming  his 
empire,  and  during  his  short  sway  they  became  so  popular  that  many  were 
retained  after  all  connection  with  France  had  ceased.  Among  these  countries 
were  Belgium,  Holland,  Italy,  and  the  Ehine  provinces.  Belgium  has  kept 
the  old  Civil  Code  almost  unchanged  to  the  present  day.     See  Civil  Laay, 


Codicil. — 1.  In  the  earlier  English  writers  the  term  codicil  was  used 
in  a  sense  resembling  that  which  it  had  in  Roman  law,  as  meaning  an 
informal  testamentary  instrument  not  necessarily  dependent  on  a  will. 
Since  the  Wills  Act  it  has  come  to  mean  in  ordinary  parlance  a  testa- 
mentary instrument  altering  or  modifying  a  will.  Notwithstanding  this 
meaning,  however,  a  codicil  may  take  effect  without  a  will,  if  no  will  is 
forthcoming,  though  language  is  used  in  the  codicil  which  implies  the 
existence  of  a  will  {Black  v.  Jobling,  1869,  L.  R.  1  P.  &  M.  685  ;  Gardiner 
V.  Courthope,  1886,  12  P.  D.  14;  In  bonis  Clements  [1892],  Prob.  254). 

The  better  opinion  appears  to  be  that  where  a  will  is  shown  to  have  ex- 
isted with  a  codicil,  and  the  will  is  afterwards  revoked,  the  codicil  is  not 
revoked,  though  some  of  the  earlier  cases  decide  the  contrary  (see  cases 
supra,  Q.\\A  Grimioood  v.  Cozens,  1860,  2  Sw.  &  Tr.  364;  In  bonis  Didton, 
1863,  3  Sw.  &  Tr.  66). 

2.  A  testamentary  instrument  described  as  a  codicil  to  a  particular  will 
or  referring  to  the  provisions  of  the  will,  republishes  the  will  and  makes  it 
speak  as  of  the  date  of  the  codicil. 

But  a  testamentary  instrument  not  expressed  to  be  a  codicil  to  the 
will,  and  not  referring  to  the  will,  has  not  the  effect  of  republishing  the  will 
{In  re  Smith,  Bilkc  v.  Rojier,  1890,  45  Ch.  D.  632). 

3.  A  codicil  may  also  have  the  effect  not  only  of  republishing  the  will  so  as 
to  make  it  speak  as  of  the  date  of  the  codicil,  but  of  incorporating  and  making 
valid  testamentary  instruments  which  are  invalid  or  have  been  revoked. 
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A  codicil  confirming  a  prior  will  and  codicils  primd  facie  confirms  only 
a  valid  will  and  codicils  {Croker  v.  Marquis  of  Hertford,  1844,  4  Moo.  P.  C, 
339 ;  Haynes  v.  Hill,  1849,  1  Eob.  Eccl.  795). 

But  such  a  confirmation  may  have  the  effect  of  incorporating  invalid 
testamentary  instruments  if  it  is  necessary  to  do  so  in  order  to  satisfy  the 
reference  in  the  codicil  {Aaron  v.  Aaron,  1849,  3  De  G.  &  Sm.  475  ;  Allen  v. 
Haddock,  1858,  11  Moo.  P.  C.  427). 

Thus  a  document  described  as  a  codicil  to  the  last  will  of  a  testator 
without  further  reference  makes  valid  an  invalid  will,  if  that  is  the  only 
document  answering  the  description  of  a  last  will,  but  the  description  of  a 
codicil  as  a  fourth  codicil  may  not  be  sufficient  to  incorporate  an  unattested 
third  codicil  (Stockil  v.  Pmishon,  1880,  6  P.  D.  9 ;  In  bonis  Heathcote, 
1881,  6  P.  D.  30). 

Keference  to  a  will  in  general  terms  includes  all  the  instruments,  both 
will  and  codicils,  which  constitute  the  will,  unless  the  testator  distinguishes 
between  his  will  and  codicils  {Farrar  v.  St.  Catharines  College,  Cambridge, 
1873,  L.  R.  16  Eq.  19). 

So  when  there  is  a  valid  will  and  invalid  codicils  a  subsequent  codicil 
referring  to  the  will  by  date  and  confirming  it  will  not  confirm  the  invalid 
codicils  (Burton  v.  Nciobery,  1875,  1  Ch.  D.  234). 

4.  Where  a  will  is  revoked  by  a  later  will,  and  the  testator  then  makes  a 
codicil,  which  is  expressed  to  be  a  codicil  to  the  revoked  will,  referring  to  it 
by  date  or  in  some  other  way,  the  revoked  will  is  revived  {In  bonis 
Stedham,  1881,  6  P.  D.  205). 

But  in  such  cases  if  there  is  anything  to  show  that  the  reference  to  the 
revoked  will  is  a  misdescription,  for  instance  if  the  revoked  will  is  called 
the  last  will,  when  it  is  not  in  fact  the  last  will,  the  reference  to  the  date 
may  be  rejected  and  the  revoked  will  is  not  revived  {In  bonis  Steele,  1868, 
L.  E.  1  P.  &  M.  575 ;  In  bonis  Incc,  1877,  2  P.  D.  111). 

A  mere  reference  in  a  codicil  to  a  revoked  testamentary  instrument  will 
not  revive  it ;  it  must  be  referred  to  in  terms  which  show  an  intention  to 
revive  it  {In  bonis  Dennis  [1891],  Prob.  326). 

If  the  revoked  will  has  been  actually  destroyed  it  cannot  be  revived  by 
codicil  {Hale  v.  Tokclove,  1850,  2  Eob.  Eccl.  318 ;  Rogers  v.  Goodenongh, 
1862,  2  Sw.  &  Tr.  342). 

The  fact  that  a  codicil  is  found  attached  to  a  revoked  will  by  tape,  or 
that  a  memorandum  not  described  as  a  codicil  is  written  on  the  back  of  an 
invalid  will,  will  not  revive  or  incorporate  the  will  {Marsh  v.  Marsh,  1860, 
1  Sw.  &  Tr.  528  ;  In  bonis  Drummond,  1860,  2  Sw.  &  Tr.  8 ;  In  bonis  Tovey, 
1878,  47  L.  J.  P.  63). 

5.  A  codicil  confirming  a  will,  whether  referred  to  as  of  a  particular 
date  or  not,  confirms  the  will  as  altered  by  intermediate  codicils,  unless 
there  is  some  intention  shown  to  revive  portions  of  the  will  which  have 
been  revoked  by  intermediate  codicils  {Green  v.  Tribe,  1878,  9  Ch.  D.  231 ; 
M'Leod  V.  M'Nab  [1891],  App.  Gas.  471). 

6.  A  codicil  which  revives  a  revoked  will  by  referring  to  it  by  date, 
does  not  thereby  revoke  a  subsequent  will  which  revoked  the  revived  will 
{In  bonis  Stedham,  1881,  6  P.  D.  205). 

7.  A  gift  by  will  to  an  attesting  witness  becomes  valid  if  the  will  is 
confirmed  by  a  codicil,  but  not  if  the  attesting  witness  also  attests  the 
codicil  {Anderson  v.  Anderson,  1872,  L.  E.  13  Eq.  381 ;  In  re  Marcus,  Marcus 
v.  Marcus,  1887,  57  L.  T.  399). 

8.  A  Court  of  Probate  will  in(i[uire  whether  two  codicils  closely 
resembling  each  other  were  both  intended  to  take  effect,  and  an  inference 
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as  to  the  intention  may  be  drawn  from  the  contents  of  the  documents 
{Chichester  v.  Quatrefages  [1895],  Prob.  186). 

In  a  court  of  construction  no  evidence  of  the  testator's  intention  is 
admissible  to  show  that  two  similar  codicils  were  intended  to  be  substitution- 
ary, or  that  one  was  only  meant  as  a  duplicate. 

Where  there  are  two  codicils  of  different  dates,  which  are  substantially 
copies  of  each  other,  with  certain  differences,  the  rule  is  that  the  legacies 
given  by  the  later  instrument  are  cumulative  and  not  in  substitution  for 
legacies  given  to  the  same  persons  by  the  earlier  instrument  {Wilson  v. 
O'Leary,  1872,  L.  R  7  Ch.  448). 

Where  two  codicils  are  executed  at  the  same  time,  which  are  in  all 
respects  identical,  the  presumption  apparently  is  that  one  is  only  intended 
to  be  a  duplicate  of  the  other,  and  the  evidence  of  the  attesting  witness 
is  admissible  to  show  that  they  were  intended  to  be  duplicates  {Whytc 
V.  Whyte,  1873,  L.  E.  17  Eq.  50 ;  mibbard  v.  Alexander,  1876,  3  Ch.  D. 
738). 

9.  A  legacy  given  by  codicil  in  addition  to  or  in  substitution  for  a 
legacy  by  the  will,  even  though  not  expressed  to  be  in  addition  or  substitu- 
tion, is,  as  a  general  rule,  subject  to  the  same  incidents  as  the  legacy  given  by 
the  will ;  for  instance,  it  will  be  payable  out  of  the  same  fund,  and  at  the 
same  time,  it  will  be  free  from  legacy  duty  if  the  original  legacy  was  given 
free  from  duty,  and  it  will  be  subject  to  the  provisions  affecting  the  original 
legacy  as  regards  separate  use  and  the  like  {Crowder  v.  Clmves,  1794,  2  Ves. 
Jun.  449;  Farl  of  Shaftesbury  v.  Duke  of  Marlborough,  1835,  7  Sim.  237; 
Day  V.  Croft,  1842, 4  Beav.  561 ;  Johnston  v.  Earl  of  Harrowby,  1859, 1  De  Gr. 
F.  &  J.  183;  In  re  Benyon,  Benyon  v.  Grieve,  1884,  51  L.  T.  116;  In  re 
Boddington,  Boddington  v.  Clairat,  1884,  25  Ch.  D.  685 ;  Iii  re  Colyer, 
MilliUn  V.  Snelling,  1886,  55  L.  T.  344). 

But  an  additional  or  substituted  legacy  given  by  codicil  will  not,  if  given 
absolutely,  be  subject  to  the  gifts  over  and  limitations  of  the  original 
legacy  {In  re  More's  Trust,  1852,  10  Ha.  171 ;  Mann  v.  Fuller,  1884,  Kay, 
624).     See  also  Incokporation  ;  Revocation  ;  and  Theobald  on  Wills. 


Codification. — Bentham  is  responsible  for  the  invention  of  the 
word  "  codification,"  or  at  all  events  for  its  introduction  into  the  English 
language  (Murray's  DictionMry,  s.v.).  We  are  therefore  bound  to  ask  what 
meaning  he  himself  attached  to  the  term.  The  answer  is  to  be  found  in 
his  General  View  of  a  Complete  Code  of  Laws  (published  in  French  by 
Dumont,  1802,  Bowring's  edition,  vol.  iii.  p.  157).  The  object  of  a  code  is 
that  everyone  may  consult  the  law  of  which  he  stands  in  need,  in  the 
least  possible  time  (p.  193).  "  Citizen,"  says  the  legislator,  "  what  is  your 
condition  ?  Are  you  a  father  ?  Open  the  chapter  '  Of  Fathers.'  Are  you 
an  agriculturist  ?  Consult  the  chapter  '  Of  Agriculture.' "  "  A  complete 
digest,  such  is  the  first  rule.  Whatever  is  not  in  the  code  of  laws  ought 
not  to  be  law  "  (p.  205).  "  The  great  utility  of  a  code  of  laws  is  to  cause 
the  debates  of  lawyers  and  the  bad  laws  of  former  times  to  be  forgotten  " 
(p.  207).  Its  style  should  be  characterised  by  force,  harmony,  and  noble- 
ness. "  With  this  view,  the  legislator  might  sprinkle  here  and  there  moral 
sentences,  provided  they  were  very  short,  and  in  accordance  with  the 
subject,  and  he  would  not  do  ill  if  he  were  to  allow  marks  of  his  paternal 
tenderness  to  flow  down  upon  his  paper,  as  proof  of  the  benevolence  which 
guides  his  pen "  (p.  208).  "  A  code  framed  upon  these  principles  would 
not  require   schools   for  its   explanation,  would   not   require   casuists   to 
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unravel  its  subtleties.  It  would  speak  a  language  familiar  to  everybody ; 
each  one  might  consult  it  at  his  need.  It  would  be  distinguished  from  all 
other  books  by  its  greater  simplicity  and  clearness.  The  father  of  a  family, 
without  assistance,  might  take  it  in  his  hand  and  teach  it  to  his  children, 
and  give  to  the  precepts  of  private  morality  the  force  and  dignity  of  public 
morals  "  (p.  209).  The  code  liaving  been  prepared,  the  introduction  of  all 
unwritten  law  should  be  forbidden.  Judges  should  not  make  new  law. 
Commentaries,  if  written,  should  not  be  cited.  "If  a  judge  or  advocate 
thinks  he  sees  an  error  or  omission,  let  him  certify  his  opinion  to  the 
Legislature,  with  the  reasons  of  his  opinion  and  the  correction  he  would 
propose"  (p.  210).  "Finally,  once  in  a  hundred  years,  let  the  laws  be 
revised  for  the  sake  of  changing  such  terms  and  expressions  as  by  that  time 
may  have  become  obsolete  "  (ibid.). 

In  short,  the  code  was  to  be  complete  and  self-sufficing,  and  was 
not  to  be  developed,  supplemented,  or  modified  except  by  legislative 
enactment. 

These  views  were  characteristic  of  the  age  in  which  Bentham  wrote. 
It  was  an  age  of  great  ideals.  It  underrated  the  difficulties  of  carrying 
them  into  execution.  It  overrated  the  powers  of  government.  It  broke 
violently  with  the  past.  It  was  deficient  in  the  sense  of  the  importance  of 
history  and  of  historical  knowledge.  It  aimed  at  finality,  and  made 
insufficient  allowance  for  the  operation  of  natural  growth  and  change. 
It  forgot  Bacon's  maxim  that  svMilitas  naturcc  suhtilitatem  artis  multis 
partibus  supcrat.  It  ignored  or  underestimated  differences  caused  by  race, 
climate,  religion,  physical,  social,  and  economical  conditions. 

If  Bentham  was  the  chief  apostle  of  codification  at  the  beginning  of  the 
present  century,  Savigny  was  its  chief  opponent.  His  famous  work,  vom 
Bcruf  unsei^er  Zcit  fur  Gesetzgebutig  und  Rechtswisscnschaft,  "  On  the  Vocation 
of  our  Time  for  Codification  and  Jurisprudence,"  was  published  in  1814 
as  a  counterblast  to  Thibaut's  pamphlet  of  the  same  year,  uber  die 
Nothwendigkeit  eines  allgemcinen  bilrgerlichen  Rechts  filr  Deutsehland, 
"  On  the  Necessity  of  a  General  Civil  Code  for  Germany."  Both  works 
were  due  to  the  revival  of  German  patriotism,  caused  by  the  Napoleonic 
wars.  Thibaut  urged  his  countrymen  to  promote  German  unity  by 
codifying  and  unifying  their  laws.  Savigny  warned  them  against  hastily 
and  inconsiderately  following  foreign  models.  According  to  him,  Germany 
did  not  yet  possess  either  the  scientific  knowledge  or  the  scientific 
terminology  requisite  for  codification.  Moreover,  the  models  proposed  for 
adoption  were  marred  by  serious  defects.  They  had  been  hastily  put 
together ;  their  authors  had  only  a  superficial  knowledge  of  the  subjects 
with  which  they  dealt ;  they  were  full  of  blunders  and  defects.  (Savigny 
afterwards  admitted  that  his  criticisms  on  French  jurisprudence  were 
overcharged.  Preface  to  second  edition,  1828.)  Although  Savigny's  plea 
was  primarily  for  delay,  yet  it  is  clear  that  he  was  opposed  to  codification 
on  principle.  His  desire  was  that  law  should  be  gradually  developed  by 
the  silent  internal  forces  of  national  consciousness,  with  the  least  possible 
interference  by  the  Legislature.  He  would  have  abolished  the  hateful 
French  codes  in  those  parts  of  Germany  into  which  they  had  been  intro- 
duced. Where  there  were  in  existence  national  codes — as  in  Prussia  and 
Austria — he  would  not  abolish  them,  but  he  would,  by  means  of  scientific 
and  especially  of  historical  study,  bring  them  back  into  close  organic 
relation  with  the  common  law.  Everywhere  he  would  circumscribe  the 
functions  of  the  Legislature  in  the  field  of  private  law,  and  would  confine 
its  activity,  as  far  as   possible,  to  the   clearing  up   of  doubts   and   the 
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authoritative  declaration  of  customs.  (See  Dr.  Behrend's  Essay  in  Holtzen- 
dorff' s  Encydopddie  der  BecJitswissensehaft.) 

Bentham  and  Savigny  were  both  giants.  To  each  of  them  half  his 
prayer  was  granted,  whilst  the  other  half  has  been  scattered  to  the 
winds. 

Bentham  is  the  greatest  of  English  law  reformers.  He  fulminated  even 
more  against  the  practical  than  against  the  formal  defects  of  English  law, 
and  it  is  not  an  exaggeration  to  say  tliat  of  the  changes  which  have  trans- 
formed both  the  substance  and  the  administration  of  English  law  since  his 
time,  the  majority  are  due  more  or  less  directly  to  his  suggestions.  His 
efforts  for  improving  the  form  of  law  have  been  less  completely  realised. 
"  Bentham,"  wrote  J.  S.  Mill  in  1838,  "  demonstrated  the  necessity  and 
practicability  of  codification,  or  the  conversion  of  all  law  into  a  written  and 
systematically  arranged  code."  In  truth,  he  demonstrated  neither  the  one 
nor  the  other.  What  he  did  was  to  set  up  an  ideal  towards  which  legisla- 
tion should  tend,  an  ideal  which  has  been  materially  modified  by  subsequent 
refiection  and  experience,  but  which  has  profoundly  influenced  the  thought 
and  action  of  lawyers  and  legislators  since  his  time.  He  has  not  shown  the 
necessity,  but  he  has  shown  the  utility,  of  codification.  By  his  own  un- 
successful experiments,  he  went  far  to  demonstrate  the  impracticability  of 
codification,  m  the  sense  which  he  attached  to  the  term.  We  no  longer  believe 
either  in  the  practicability  or  in  the  desirability  of  a  code  which  shall  be 
complete  and  self-sufficing,  which  shall  absolve  from  the  necessity  of  re- 
searches into  the  case  law  or  statute  law  of  the  past,  which  shall  preclude 
the  judicial  development  of  law  in  the  future,  and  which  shall  provide  a 
simple  rule  applicable  to  every  case  with  which  the  practical  man  may 
have  to  deal.  We  know  that  legal  rules  and  legal  expressions  cannot  be 
severed  from  their  roots  in  the  past.  We  know  that  enacted  law  is  most 
useful  if  confined  to  the  statement  of  general  principles,  and  that  the  more 
it  descends  into  details,  the  more  likely  it  is  to  commit  blunders,  to  hamper 
action,  and  to  cramp  development.  We  know  that  the  chief  practical 
difficulty  of  the  lawyer  and  the  judge  is  not  the  apprehension  of  principles, 
but  the  application  of  principles  to  facts,  and  that  the  best  constructed 
code  cannot  remove  this  difficulty.  But  we  have  also  learned,  and  mainly 
through  Bentham's  teaching,  that  many  of  the  difficulties  of  law  are  due 
to  confusion  of  thought,  to  obscurity  of  expression,  to  want  of  orderly 
arrangement,  and  the  lessons  have  borne  fruit  both  in  our  statute-book  aiul 
in  our  legal  text-books. 

In  one  part  of  the  British  Empire  Bentham  has  exercised  a  more  direct 
influence  on  the  form  of  legislation.  James  Mill  was  a  devoted  disciple  of 
]5entham.  He  was  examiner  of  Indian  correspondence  when  Macaulay 
was  sent  out  with  instructions  to  draw  up  a  code  or  codes  for  British 
India ;  and  it  is  to  the  pen  of  James  Mill  that  is  attributed  by  tradition 
the  despatch  in  which  those  instructions  were  emphasised  and  developed. 
Macaulay's  Penal  Code,  after  a  long  slumber  in  pigeon-holes,  and  subse- 
quent revision  by  experts,  became  law  in  1860,  and  was  followed  by  the 
other  well-known  Indian  codes.  These  codes  have  sometimes  been  un- 
wisely praised.  They  are  not,  and  do  not  profess  to  be,  models  of  the 
kind  of  codes  required  or  suitable  f(jr  a  country  like  England.  But  tlic^.y 
are  excellent  examples  of  tlie  kind  of  codes  suitable  for  unprofessional 
judges  and  magistrates,  and  they  illustrate  the  mode  in  which,  and  the 
extent  to  which,  Bentham's  principles  can  be  applied  to  practical  needs. 

Savigny  was  the  founder  of  historical  jurisprudence.  He  was  the  first 
to  insist  on,  and  to  illustrate  by  his  writings  and  research,  the  importance 
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of  the  historical  treatment  of  law,  and  has  thereby  revolntionised  the 
science  of  law.  His  services  in  this  respect,  both  to  his  country  and  to 
the  world  at  large,  have  been  incalculable.  But  the  practical  question 
raised  by  the  controversy  between  him  and  Thibaut  has  been  answered, 
on  the  whole,  in  favour  of  the  latter.  Savigny  exaggerated  the  theoretical 
defects  in  existing  codes,  and  underrated  their  practical  utility.  He  ignored 
Bentham's  half-truth  tliat  "  he  who  has  ):)een  least  successful  in  the  com- 
position of  a  code  lias  conferred  an  immense  benefit."  He  pushed  too  far 
the  familiar  argument  that  codification  checks  the  natural  growth  of  the 
law  and  arrests  its  development.  He  overrated  the  ability  and  willingness 
of  what  he  called  the  "national  consciousness,"  meaning  thereby,  practi- 
cally, the  legal  profession,  to  effect  legal  reforms  and  adapt  law  to  the 
requirements  of  the  day  without  the  assistance  or  compulsion  of  the  Legis- 
lature. And  lastly,  he  underrated  the  forces  which  were  making  for 
codification  in  Germany.  The  German  people  were  struggling  towards 
national  unity ;  national  unity  meant  unity  of  law,  and  unity  of  law  could 
not  be  brought  about  without  codification.  The  teachings  of  Savigny  and 
the  historical  school  have  given  Germans  the  knowledge  and  training 
requisite  for  the  production  of  a  scientific  code ;  their  warnings  have  not 
deterred  Germany  from  following  the  path  of  codification.  After  many 
partial  codes,  the  year  1896  has  given  Germany  the  general  civil  code  for 
which  Thibaut  asked  in  1814. 

In  Bentham's  own  country  codification  lias  found  less  favour  and 
made  less  progress  than  on  the  continent  of  Europe. 

Lord  Westbury,  when  Lord  Chancellor,  meditated  a  general  digest  of 
English  law.  With  this  view  a  Koyal  Commission  was  issued  in  the 
autumn  of  1866  to  Lords  Cranworth,  Westbury,  and  Cairns,  Sir  T.  P.  Wilde, 
Mr.  Lowe,  Vice-Chancellor  Wood,  Sir  George  Bowyer,  Sir  Eoundell  Palmer, 
Sir  J.  G.  Lefevre,  Sir  T.  E.  May,  Mr.  Daniel,  Mr.  Thring,  and  Mr.  Keilly  "  to 
inquire  into  the  expediency  of  a  digest  of  law,  and  the  best  mode  of 
accomplishing  that  object,  and  of  otherwise  exhibiting  in  a  compendious 
and  accessible  form  the  law  as  embodied  in  judicial  decisions."  The 
Commission  presented  their  first  and  only  report  on  May  13,  1867.  They 
employed  certain  barristers  to  prepare  specimen  digests,  but  the  specimens 
prepared  were  not  considered  satisfactory,  and  no  further  steps  were 
taken  to  continue  tlie  work. 

In  the  next  decade.  Sir  James  FitzJames  Stephen,  fresh  from  his 
codifying  labours  in  India,  where  he  had  passed  into  law  a  Criminal 
Procedure  Code,  an  Evidence  Act,  and  a  Contract  Act,  made  vigorous 
endeavours  to  adapt  his  Indian  models  to  English  uses.  He  drew  a  bill 
for  codifying  the  English  law  of  evidence,  which  was  introduced  into 
Parliament,  but  did  not  advance  beyond  a  first  reading.  His  draft  Code  of 
Criminal  Law  and  Procedure  was  a  more  ambitious  project.  After  having 
been  introduced  into  Parliament  by  Sir  John  Holker  in  1878,  it  was 
referred  for  revision  to  a  Commission  consisting  of  the  draftsman  and  three 
other  judges,  who  presented  their  report  and  draft  code  in  1879.  The  part 
of  it  which  related  to  procedure  was  introduced  as  a  Government  measure 
in  1882,  and  was  the  first  subject  referred  to  the  Grand  Committee  on  Law 
which  was  set  up  experimentally  in  that  year.  After  a  few  sittings,  in  which 
small  progress  was  made,  the  bill  was  abandoned.  Some  of  the  proposed 
changes  of  procedure,  which,  in  disregard  of  tactical  considerations,  had 
been  placed  in  the  forefront  of  the  measure,  excited  parliamentary  opposi- 
tion, and,  from  the  point  of  view  of  technical  accuracy,  other  provisions  of 
the  bill  were  open  to  criticism,     The  failure  of  the  measure  gave  a  check 
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to  the  cause  of  codification  in  England.  It  confirmed  the  indisposition  of 
Parliament  to  take  codifying  measures  on  trust,  even  when  backed  by  the 
highest  legal  authorities.  And  it  confirmed  the  doubts  of  experts,  whether 
the  kind  of  codification  which  had  been  found  suitable  for  India  would  also 
suffice  for  England.  But  the  drafts  have  produced  results.  If  Stephen's 
Criminal  Code  failed  to  find  a  place  in  the  English  statute-book,  his  digests 
of  English  Criminal  Law  and  Criminal  Procedure  are,  and  seem  likely  to 
remain,  the  best  guides  to  those  subjects  which  can  be  obtained  either  by 
the  English  or  by  the  foreign  student. 

The  term  Codification  is  sometimes  employed  loosely  so  as  to  include 
Consolidation  of  Statutes  {q.v.).  But  in  its  stricter  and  narrower  sense  it 
means  an  orderly  and  authoritative  statement  of  the  leading  rules  of  law  on 
a  given  subject,  whether  those  rules  are  to  be  found  in  statute  law  or  in 
common  law.  Of  codifying  measures  in  this  narrower  sense,  three  only  have 
up  to  this  date  been  passed  by  Parliament:  the  Partnership  Act,  1890, 
53  &  54  Vict.  c.  90,  which  was  drawn  by  Sir  Frederick  Pollock ;  the  Bills  of 
Exchange  Act,  1882,  45  &  46  Vict.  c.  61,  and  the  Sale  of  Goods  Act,  1893, 
56  &  57  Vict.  c.  71,  l)otli  of  which  were  drawn  by  Mr.  Chalmers,  now  Law 
Member  of  the  Council  of  the  Governor-General  of  India.  A  bill  to  codify 
the  law  of  marine  insurance,  also  drawn  by  Mr.  Chalmers,  has  been  intro- 
duced by  Lord  Herschell,  but  has  not  yet  become  law. 

Such  having  been  the  fate  of  codification  in  England,  it  may  be  worth 
while  to  in({uire  why  it  has  been  more  successful  elsewhere,  and  to  see  what 
practical  lessons  may  be  drawn  from  the  experiments  and  failures  of  the 
century  which  has  elapsed  since  ]3entham  wrote. 

Some  of  those  lessons  have  been  summarised  above.  On  the  one  hand, 
we  have  learned  that  the  most  familiar  argument  against  codification, 
namely,  that  it  checks  the  natural  growth  of  the  law  and  hinders  its  free 
development,  though  it  may  apply  to  bad,  does  not  apply  to  good,  codifica- 
tion. No  country  lias  studied  law,  both  liistorically  and  systematically, 
with  more  fruitful  results  than  Germany.  In  no  country  has  codification 
been  more  successful.  Nor  is  there  reason  to  apprehend  that  the  German 
codes  will  arrest  the  progress  of  German  law,  whether  in  the  form  of 
judicial  development  or  of  legislative  amendment.  On  the  contrary,  the 
scientific  formulation  of  existing  rules,  provided  the  mistake  is  not  made  of 
attempting  to  stereotype  details,  illustrates  and  brings  into  prominence 
their  defects,  and  thus  stimulates  their  judicial  development,  and  suggests 
and  facilitates  legislative  amendments.  The  chief  reason  why  so  many  of 
the  statutory  amendments  of  the  English  common  law  have  been  unsatis- 
factory in  form  and  in  effect  is  that  they  necessarily  take  the  form  of 
exceptions  from  indefinite  or  imperfectly  formulated  rules.  If  the  rules 
were  formulated,  their  statutory  modifications  would  fit  more  easily  and 
naturally  into  the  general  system,  instead  of  being  awkward  excrescences, 
which  tend  to  embarrass  the  Courts  in  their  application  and  development 
of  general  principles,  and  are  consequently  regarded  with  jealousy  and 
suspicion  by  the  judges. 

On  the  other  liand,  we  have  learned  to  form  a  more  modest  conception  of 
what  codification  can  effect,  and  to  realise  more  clearly  the  difficulties  which 
it  involves,  especially  in  countries  which  have  already  an  advanced  system 
of  jurisprudence.  Those  difficulties  are  so  serious  as  to  deter  any  prudent 
Legislature  from  attempting  the  task,  except  under  strong  pressure  from 
practical  needs.  In  British  India  administrative  exigencies  led  to  the 
enactment  of  codes  suitable  to,  and  sufficient  for,  the  requirements  of  the 
situation.      For   African    protectorates   and    other   places   under   consular 
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jurisdiction  similar  exigencies  have  been  met  Iby  "moT'e  mdimeiitaiy  codes 
framed  under  the  authority  of  the  Foreign  Jurisdiction  Acts.  On  the 
continent  of  Europe  the  requisite  motive  power  for  codification  has  been 
supplied  by  the  strong  impulses  which  have  made  for  imtional  imity,  and 
by  the  practical  inconveniences  arising  from  the  co-existence  of  different 
systems  of  law  in  a  country  under  the  same  political  government.  The 
gravity  of  those  practical  inconveniences  in  Germany  is  well  illustrated  by 
a  paper  recently  contributed  by  Mr.  Schuster  to  the  Law  Quarterly  Review 
(vol.  xii.  pp.  17-34).  In  other  words,  the  strongest  motive  power  for 
codification  on  the  Continent  has  been,  not  the  desire  to  improve  the  form 
of  the  law,  but  the  desire  to  make  it  more  uniform  by  removing  unnecessary 
and  inconvenient  local  differences.  But  that  motive  does  not  exist  in 
England.  Our  Norman,  Angevin,  and  Plantagenet  sovereigns,  the  first 
William,  the  second  Henry,  the  first  Edward,  by  establishing  a  strong 
central  government  and  strong  central  Courts  of  justice,  gave  greater 
national  and  legal  unity  to  England  than  was  possessed  by  any  Continental 
State  until  the  present  century.  Under  the  steady  and  continual  pressure 
of  the  Legislature  and  of  the  superior  Courts,  local  differences  of  customary  law 
have  been  almost  obliterated.  The  common  law  of  England  is  the  common 
law  of  Ireland  also.  It  is  true  that  the  common  law  of  Scotland  is  different,, 
but  most  of  the  practical  inconveniences  arising  from  the  co-existence  of 
two  systems  of  law  in  the  same  island  have  been  smoothed  away  by  the; 
gradual  assimilation  of  various  branches  of  law,  especially  of  commercial 
law.  The  differences  which  remain  are  mostly  in  those  branches  of  the  law, 
such  as  the  law  of  marriage  and  the  law  of  real  property,  which  are  the 
most  difficult  to  touch,  and  usually  the  last  to  yield  to  the  levelling  hand  of 
the  law  reformer.  In  England,  up  to  this  time,  the  only  effective  demand 
for  codification  has  proceeded  from  the  commercial  classes,  and  arises  in 
the  region  of  commercial  law,  where,  owing  to  its  cosmopolitan  character, 
the  need  for  the  formulation  of  simple  and  generally  intelligible  rules,  and 
for  the  removal  of  local  differences,  is  more  strongly  felt  than  in  other 
branches  of  the  law.  Professional  lawyers,  as  a  rule,  take  no  interest  in  the 
question.  Their  indifference  is  largely  due  to  the  defective  and  haphazard 
system  of  English  legal  education,  under  which  the  student  is  usually  left 
to  pick  up  odd  fragments  of  knowledge  in  Court  or  in  barristers'  chambers, 
and  is  rarely  compelled  or  urged  to  take  any  general  or  scientific  view  of 
the  principles  which  he  has  to  apply.  What  is  needed  to  supply  the 
motive  power  and  the  material  for  codification  in  England  is  the  improve- 
ment of  legal  education,  and  the  concomitant  improvement  of  legal  text- 
books. If  there  is  truth  in  Bentham's  dictum,  that  "he  who  has  been 
least  successful  in  the  composition  of  a  code  has  conferred  an  immense 
benefit,"  it  is  more  true  that  he  who  has  written  a  good  text-book 
has  gone  half-way  towards  framing  a  code.  A  good  text-book  lias 
often  been  the  foundation  of  a  code,  and  in  the  meantime  is  not  a  bad 
substitute.     See  Professor  Holland's  Form  of  the  Laiu. 


Coercion. — In  civil  matters,  coercion,  compulsion,  or  duress  is 
recognised  as  a  ground  for  invalidating  a  will,  deed,  or  contract.  In 
criminal  law,  a  distinction  is  drawn  between  coercion  as  physical  compulsion 
and  coercion  as  moral  compulsion,  i.e.  overpowering  influence  by  threats, 
duress  of  imprisonment,  undue  influence  by  persons  in  authority,  or 
influence  even  by  assault. 

Acts  which  would  otherwise  amount  to  crime  are  excused,  i.e.  deprived 
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of  their  criminal  quality,  if  done  under  physical  subjection  to  the  power  of 
others,  and  not  as  the  result  of  uncontrolled  free  action  of  a  person's  own. 
But  the  excuse  is  narrowly  limited  to  cases  where  the  circumstances 
are  such  that  the  will  of  the  coerced  was  really  and  absolutely  so 
constrained  or  under  a  compulsion  that  he  becomes  a  mere  innocent 
instrument  of  crime  (B.  v.  Dudley,  1884,  14  Q.  B.  D.  273),  and  does  not 
extend  to  excuse  offences  committed  by  a  child  or  servant  under  the 
command  of  parent  or  master,  the  command  being  unlawful. 

To  the  general  rule  there  is  one  exception,  that  where  a  wife  commits 
a  felony  in  the  presence  of  her  husband,  she  has  been  presumed  to  be  acting 
under  his  compulsion  and  treated  as  his  innocent  instrument. 

The  origin  of  the  notion  is  explained  on  the  ground  that,  when  men  had 
benefit  of  clergy  {q.v.)  and  women  had  not,  it  seemed  too  harsh  to  condemn 
the  wife  to  death  and  release  the  husband ;  and  with  respect  to  larceny 
cases,  on  the  ground  that  the  wife  was  entitled  to  assume  that,  if  her 
husband  told  her  to  take  a  thing,  it  was  his  own  property.  But  for 
complete  explanation  resort  must  also  be  had  to  the  old  doctrines  of 
subjection  to  marital  authority,  which  put  a  wife  in  manu  or  in  2^otestate 
viri. 

The  nature  and  limits  of  the  doctrine  have  been  much  canvassed,  and 
its  abolition  advocated.  It  is  said  to  be  confined  to  felonies,  and  it  has 
been  doubted  whether  it  applies  to  all  felonies ;  and  the  decisions  are  in 
some  cases  curious.  In  an  anonymous  case  (cited  in  B.  v.  Alison,  1838, 
8  Car.  &  P.  423),  e.g.,  husband  and  wife  agreed  to  commit  suicide  together, 
he  succeeded,  and  she  was  tried  for  murder,  but  acquitted  on  the  ground 
of  coercion.  This  doctrine  was  denied  as  to  murder,  but  admitted  as  to 
burglary  and  all  larcenies  in  1664  (E.  v.  Wharton,  1664,  10  Kel.  37).  The 
doctrine  was  again  controverted  as  to  murder  {B.  v.  Sqnirc,  1799,  1  liuss. 
on  Crimes,  6th  ed.,  151) ;  but  established  as  to  sending  threatening  letters,  in 

B.  v.  Hammond,  1787,  1  Leach,  447 ;  as  to  forgery,  in  B.  v.  Hughes,  1813, 
2  Lew.  C.  C. ;  as  to  felonious   assaults,  in  B.   v.   Smith,   1848,  D.  &  B. 

C.  C.  553 ;  and  as  to  robbery,  B.  v.  Torpey,  1871, 12  Cox,  C.  C.45.  Although 
doubts  have  been  expressed  whether  the  presumption  applies  to  all 
felonies,  there  seems  no  ground  in  law  for  any  distinction,  and  it  is  enough 
to  point  out  that  with  the  character  of  the  felony  the  presumption  against 
independent  action  by  the  wife  may  be  strengthened  or  weakened.  There 
are  some  cases  in  which  the  doctrine  seems  to  have  been  applied  to  mis- 

•  demeanours,  e.g.  as  to  uttering  counterfeit  coin  (see  Coin,  Bkitish)  {B.  v. 
Gonolly,  1829,  2  Lew.  229 ;  B.  v.  Price,  1837,  8  Car.  &  P.  20);  but  they  are 
inconsistent  with  B.  v.  Cruse,  1838,  8  Car.  &  P.  536,  where  all  the  judges 
were  consulted. 

Careful  examination  of  the  cases  shows  the  judgment  to  be  full  of 
unsound  dicta,  one  for  instance  resting  the  presumption  on  service  {B.  v. 
Squire,  1799,  1  Euss.  on  Crimes,  6th  ed.,  151).  The  rule  at  best  amounts 
only  to  a  presumption,  which  may  be  rebutted  by  evidence  of  independent 
action  or  even  of  active  participation  {B..  v.  Torpey,  1871,  12  Cox,  C.  C. 
48) ;  and  tlie  luisband  and  wife  may  be  jointly  indicted,  and  the  jury  are 
free  to  return  a  verdict  that  the  wife  acted  independently  of  her  husband, 
which  will  support  her  conviction  {B.  v.  Cohen,  1868,  11  Cox,  C.  C.  99 ; 
B.  V.  John,  1875,  13  Cox,  C.  C.  100 ;  B.  v.  Dyhes,  1885,  15  Cox,  C.  C.  771). 
The  questions  now  left  to  juries  in  these  cases  are— (1)  Were  the  husband 
and  wife  guilty  or  not  guilty  ?  (2)  If  tlie  wife  is  guilty,  did  she  act  under 
the  coercion  or  compulsion  of  her  husband  ? 

The  rule  has  been  wholly  or  partially  abrogated  in  some  of  the  colonies, 


72  coffep: 

e.g.  by  the  Criminal  Code  of  New  Zealand,  a  case  under  which  on  this 
subject  is  now  reserved  for  advice  by  the  Judicial  Committee  of  the  Privy 
Council. 

[Hereon   see   Stephen,  Dig.  Grim.   Law,  5th  ed.,  23,  24 ;   1  Euss.  on 
Crimes,  6th  ed.,  146,] 


Coffee. — Customs  and  Excise. — Coffee  is  subject  to  an  import  duty  of 
14s.  per  cwt.  if  raw,  or  of  2d.  per  lb.  if  kiln-dried,  roasted,  or  ground.  A 
drawback  is  allowed  on  all  roasted  coffee  exported  as  ships'  stores  equal  in 
amount  to  the  import  duty  on  raw  coffee  (39  &  40  Vict.  c.  35,  s.  1). 
Imitations  of  coffee  or  coffee  mixtures  are  subject  to  an  excise  duty  of  |d. 
per  \  lb.  denoted  by  an  adhesive  label  (45  &  46  Vict.  c.  41,  s.  5). 

The  importation  of  extracts,  essences,  or  other  concentrations  of  coffee, 
or  any  admixture  thereof,  is  forbidden,  except  in  transit  or  to  warehouses 
for  exportation  (39  &  40  Vict.  c.  36,  s.  42). 

Sale. — Besides  the  general  provisions  of  the  Sale  of  Food  and  Drugs 
Acts,  which  affect  coffee  as  well  as  other  articles  of  food  (see  Adulteration), 
there  are  several  enactments  dealing  with  particular  modes  of  adulterating 
coffee. 

Persons  who,  in  or  after  roasting  coffee,  use  water,  grease,  butter,  or  any 
other  material  which  will  increase  the  weight  of  the  coffee  or  damnify  or 
prejudice  its  goodness,  are  liable  to  forfeit  £20  for  each  such  offence 
(5  Geo.  I.  c.  11,  s.  23).  By  11  Geo.  i.  c.  30,  s.  9,  the  penalty  was  increased 
to  £100,  with  a  slight  difference  in  the  definition  of  the  offence.  Traders 
or  dealers  in  coffee  who  knowingly  buy  or  sell  such  coffee  are  liable  to  like 
penalties  (5  Geo.  i.  c.  11,  s.  23  ;  11  Geo,  i.  c.  30,  s.  9).  Under  the  Act  of 
1719  the  penalties  are  recoverable  by  action  by  common  informer,  and  go 
half  to  the  Crown,  half  to  the  informer.  Under  that  of  1725  they  are 
recovered  like  excise  penalties,  i.e.  now  under  the  Inland  Eevenue  Eegulation 
Act,  1890,  53  &  54  Vict.  c.  21,  s.  40.  The  Acts  appear  to  have  been  extended 
to  Ireland  by  9  Geo.  iv.  c.  44,  s.  4.  Until  1867  sellers  of  or  dealers  in 
coffee  were  required  to  make  entry  of  their  premises  for  Inland  Eevenue 
purposes ;  but  this  fetter  on  trade  was  removed  by  30  &  31  Vict. 
c.  90,  s.  8, 

In  1882  (45  &  46  Vict.  c.  41,  ss.  6,  7),  regulations  were  made  imposing 
conditions  under  which  alone  imitations  of  coffee  and  coffee  mixtures  can 
be  sold.  The  sale  must  be  in  packets  of  \  lb.,  each  labelled  with  a  duty 
stamp,  and  with  a  statement  of  the  substances  of  which  the  packet  consists. 
These  provisions  do  not  affect  the  Food  and  Drugs  Acts  (45  &  46  Vict.  c. 
41,  s.  6). 

There  have  been  several  decisions  on  the  sale  of  coffee  mixed  with  other 
substances  which  have  enlarged  the  liberty  of  the  seller  as  to  such  admixture. 
In  Harder  v.  Meddings,  1880,  44  J.  P,  234,  sale  of  a  mixture  containing 
only  15  per  cent,  of  coffee  with  a  label  that  it  was  a  mixture,  of  which 
label  the  buyer  had  full  notice,  was  not  an  offence  against  sec,  8  of  the  Act 
of  1875  (38  &  39  Vict.  c.  63),  in  the  absence  of  evidence  of  the  fraudulent 
use  of  the  chicory  {q.v.)  (85  per  cent.)  to  increase  bulk ;  see  also  Higgins  v. 
Hall,  1887,  51  J.  P.  293  ;  and  a  like  ruling  was  given  as  to  sale  of  a  mixture 
labelled  French  coffee  containing  40  per  cent,  only  of  coffee  {Otter  v, 
Edgley,  1893,  57  J.  P,  457). 


Coffee  House. — See  House  Tax;  Eefreshment  House. 
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Cognisance,  Judicial.— Matters  of  which  the  Courts  take 
judicial  cognisance  require  no  proof,  although  they  are  not  formally  admitted. 
They  include  matters  of  law  and  of  fact. 

1.  Law. — The  judges  notice  judicially  the  whole  of  the  English  law,  whether 
common  law,  equity,  admiralty,  ecclesiastical,  or  statute  law.  Also  the  rules 
and  practice  of  the  superior  Courts  (whilst  judges  of  inferior  Courts  recognise 
the  procedure  of  their  Courts),  and  such  rules  as  are  made  under  statutory 
authority  and  are  to  be  judicially  noticed,  e.g.  the  Bankruptcy  Kules  (46  &  47 
Vict.  c.  52,  8.  127),  and  such  mercantile  customs  as  have  been  proved  before 
the  Courts  so  clearly  or  so  often  as  to  have  become  part  of  the  law  merchant, 
and  as  such  recognised  without  further  proof  {Lohrc  v.  Aitchison,  1878,  3 
Q.  B.  D.  562 ;  Ex  parte  Powell,  1875,  1  Ch.  D.  506).  So  also  the  calendar, 
weights  and  measures,  and  monetary  system  are  regulated  by  statute,  and 
are  noticed  as  matters  of  law  (24  Geo.  ii.  c.  23 ;  41  &  42  Vict.  c.  49 ;  33  & 
34  Vict.  c.  10;  IlolJcin  v.  Cooke,  1791,  4  T.  R  314;  Kearney  v.  King,  1819, 
2  Barn.  &  Aid.  303). 

2.  Fact. — Public  matters  affecting  the  government  of  the  country  and  terri- 
torial and  geographical  divisions  of  the  country  are  perhaps  as  nmch  matters 
of  law  as  of  fact,  and  are  judicially  noticed  (E.  v.  St.  Maurice,  1851, 16  Q.  B. 
908  ;  20  L.  J.  M.  C.  221 ;  15  Jur.  559) ;  so  are  wars  in  which  this  country  is 
engaged  {B.  v.  Be  Bererujer,  1814,  3  M.  &  S.  67  ;  15  R  E.  415) ;  the  names  of 
the  occupants  of  the  great  offices  of  State,  and  the  appointments  of  the  judges 
and  other  judicial  officers  {R.  v.  Jones,,  1809,  2  Camp.  131;  11  E.  E.  680; 
Hoivell  V.  Wilkins,  1828,  7  Barn.  &  Cress.  783);  the  sessions  of  Parliament 
{R.  V.  Wilde,  1682, 1  Lev.  296) ;  and  the  accession  and  death  of  the  sovereign 
{Holman  v.  Burrow,  1702,  2  Eaym.  (Ld.)  794);  and  all  other  public 
matters  directly  concerning  the  general  government  of  the  country  (Stephen, 
Evidence,  Art.  58). 

At  common  law  the  Courts  took  judicial  notice  of  the  Great  Seal  and 
the  official  seals  of  many  public  offices  and  departments,  and  there  are  a 
great  variety  of  matters  of  which  the  Courts  are  directed  by  particular 
statutes  to  take  judicial  notice.  These  chiefly  relate  to  the  authentication 
of  documents  of  a  public  character,  such  as  the  signatures  of  the  judges  of 
the  Supreme  Court  when  attached  or  appended  to  any  decree,  order,  or 
certificate,  or  other  judicial  or  official  document  (8  &  9  Vict.  c.  113,  s.  2). 

Among  matters  of  pure  fact  are  many  matters  of  common  and  certain 
knowledge,  such  as  that  a  man  cannot  be  the  natural  father  of  a  child  if  he 
has  not  had  access  to  the  woman  till  within  a  fortnight  of  the  birth  {R.  v. 
Luffe,  1807,  8  East,  193 ;  9  R  R  406 ;  and  compare  Bosville  v.  A.-G.,  1887, 
12  P.  D.  177 ;  56  L.  J.  P.  97 ;  36  W.  R  79) ;  and  matters  of  history,  such 
as  that  the  value  of  money  has  changed  since  the  time  of  Eichard  I.  {Bryant 
V.  Foot,  1868,  L.  R  3  Q.  B.  497  ;  37  L.  J.  Q.  B.  217).  The  Court  takes  judicial 
notice  of  the  meaning  of  ordinary  words  of  the  English  language  (see  Hoarc 
V.  Silverlock,  1848,  6  Q.  B.  624),  and  of  the  natural  and  artificial  divisions  of 
time  (Stephen,  Evidence,  Art.  58 ;  see  Best  on  Evidence,  American  note  to 
8th  ed.,  p.  253;  Taylor  on  Evidence,  9th  ed.,  ss.  4-21;  Wills  on  Evidence, 
p.  16). 

Cognovit  Actionem. — A  written  confession  by  a  defendant 
of  his  liability  in  an  action  brought  against  him,  usually  made  conditionally 
upon  the  giving  of  time  for  payment  or  other  like  consideration,  coupled 
with  an  express  or  implied  authority  to  take  the  necessary  steps  to 
enter  up  judgment,  or,  in   other  words,  witli    a  warrant  of  attorney  for 
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that  purpose.     It  is  subject  to  the  same  stamp  duty  as  a  mortgage  (Stamp 
Act,  1891,  54  &  55  Vict  c.  39,  sched.). 

It  is  void  uuless  attested  by  a  soKcitor,  and  the  original  or  a  copy  filed 
within  twenty-one  days  after  execution,  for  which  a  fee  of  one  shilling  is 
charged,  and  unless  the  defeasance  {q.v.)  or  condition,  if  any,  is  written  on 
the  same  paper  as  the  cogfwvit  actionem  (3  Geo.  iv.  c.  39,  ss.  1-4 ;  32  &  33 
Vict.  c.  62,  ss.  24-27).  When  the  conditions  are  satisfied,  a  memorandum 
of  satisfaction  must  be  entered  on  the  original  or  on  a  copy  (3  Geo.  iv. 
c.  39,  s.  8). 

A  register  of  cognovits  is  kept  in  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice  (under  3  &  4  Geo.  iv.  c.  39,  ss.  5-7,  and  6  &  7 
Vict.  c.  66),  and  provision  made  for  searches  and  taking  office  coj)ies.  The 
fee  for  inspection  is  one  shilling  (6  &  7  Vict.  c.  66).  A  cognovit ^  can  be 
proved  by  an  examined  or  office  copy,  on  proof  of  the  defendant's  signature 
to  the  original  {Scott  v.  Lewis,  1836,  7  Car.  &  P.  349). 

Acknowledgment  of  a  cognovit  in  the  name  of  another,  without  law- 
ful authority  or  excuse,  is  a  form  of  false  personation,  and  is  also  a  felony 
under  sec.  34  of  the  Forgery  Act,  1861,  24  &  25  Vict.  c.  98. 

Since  1869,  cognovit  actionem  is  in  practice  superseded  by  judges'  order 
by  consent  to  enter  up  judgment  or  issue  execution  at  a  future  time,  which 
is  subject  to  the  above  rules  as  to  filing,  etc.  (32  &  33  Vict.  c.  62, 
ss.  24-28). 


Coif. — The  white  skull-cap  originally  worn  by  serjeants-at  law  as 
their  distinctive  head-dress.  It  now  survives  only  as  a  white  patch  on  the 
wigs  of  those  of  Her  Majesty's  judges  who,  having  been  appointed  prior  to 
the  Judicature  Acts,  had  first  to  take  the  degree  of  serjeant-at-law,  viz. 
Esher,  M.  E. ;  Pollock,  B. ;  and  Lindley,  L.  J.  See  Pulling,  Order  of  the  Coif] 
and  see  Black  Cap  ;  Seejeant-at-Law. 


Coin,  British. — 1.  The  coining  and  legitimation  of  money  is  the 
exclusive  prerogative  of  the  Crown,  but  it  has  from  the  earliest  times  been 
both  asserted  and  regulated  by  Acts  of  Parhament.  Sterling  money,  i.e. 
gold  and  silver  money,  of  a  given  weight  and  fineness,  seems  to  have  been 
first  established  in  1351  by  25  Edw.  ill.  st.  5,  c.  13  ;  but  for  a  long  time  after 
that  date  the  Crown  exercised,  or,  as  Blackstone  says  (1  Com.  278),  usurped, 
as  part  of  its  prerogative  the  right  to  debase  the  coin.  And  it  was  not 
until  the  time  of  Charles  ii.  (18  &  19  Chas.  ii.  c.  5)  that  the  currency  was 
put  on  a  comparatively  sound  footing.  The  standard  and  value  of  the 
English  coin  was  extended  to  Scotland,  1706  (6  Anne,  c.  11,  art.  xvi.), 
which  put  an  end,  except  for  the  calculation  of  old  feu-duties,  etc.,  to  the 
old  Scottish  currency,  which  appears  to  have  been  derived  from  Holland  or 
the  Hanseatic  towns.  The  Act  of  1708  (7  Anne,  c.  21)  as  to  high  treason 
in  Scotland  seems  to  have  had  the  effect  of  making  offences  against  the 
English  coin  treason  in  that  country  too. 

Prior  to  1870  the  coinage  and  management  of  the  mint  were  regulated 
by  a  series  of  enactments,  wholly  or  partly  repealed  by  and  specified  in  the 
Coinage  Act,  1870,  33  &  34  Vict.  c.  10,  on  which  the  regulation  of  coin  of 
the  realm  and  tlie  colonies  now  mainly  depends. 

That  Act  fixes  the  standard  of  coins  (s.  3,  sched.  1),  and  prohibits  the 
issue,  except  from  the  mint,  of  any  piece  of  metal  as  token  or  coin,  under  a 
penalty  of  £20,  recoverable  summarily  (s.  5),  and  directs  all  contracts  to  be 
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made  in  currency  (s.  6).  It  also  regulates  the  purchase  and  coining  of  gold 
bullion  (ss.  8,  9),  and  directs  mint  profits  to  be  paid  into  the  Excliequer 
(s.  10).  The  exercise  of  the  prerogative  of  coinage  is  defined  and  controlled, 
but  the  powers  are  left  very  wide  (s.  11). 

The  purity  of  the  coinage  and  its  conformity  to  standard  is  ascertained 
annually  by  the  trial  of  the  pyx  (s.  12),  which  is  held  under  an  Order  in 
Council  of  1871  (St.  R.  &  0.,  Rev.,  vol.  i.  p.  623).  At  this  trial  a  jury  of  six 
competent  freemen  of  the  Goldsmiths'  Company  examine  coins  of  each 
minting,  set  apart  for  testing  by  the  standard  trial  plates  and  standard 
weights,  which  are  kept  in  the  custody  of  the  Board  of  Trade  (Act,  ss.  16, 17) 
and  produced  on  notice  for  the  occasion.     See  Assay. 

The  Chancellor  of  the  Exchequer  is  master  of  the  mint,  which  is 
managed  and  regulated  by  the  Treasury,  subject  to  sees.  13,  14,  15  of  the 
Act  of  1870. 

Current  Coin. — The  only  gold  coin  now  current  in  England  is  that  coined 
during  the  present  reign  at  the  London  mint  or  the  Australian  branch 
mints.  Pre- Victorian  gold  was  decried  by  proclamation  in  1890  (St.  R.  &  0., 
1890,  227).  The  designs  current  are  those  of  1838,  1870,  1887,  and  1893. 
Pre-Victorian  gold  has  been  called  in  in  several  colonies;  in  Australasia 
and  in  New  Zealand  in  1890  (St.  R.  &  0.,  1890);  in  the  Cape  and  Fiji  in 
1893  (St.  R.  &  0.,  1893,  pp.  48,49). 

Silver. — All  silver  coin  coined  since  1816  is  still  current  and  legal 
tender.  The  designs  now  legally  current  are  those  of  1817  (St.  R.  &  0., 
Rev.,  vol.  i.  pp.  597,  599);  1821  (St.  R.  &  0.,  Rev.,  vol.  i.  pp.  601-604); 
1831  (St.  R.  &  0.,  Rev.,  vol.  i.  pp.  604-606);  1838  (St.  R.  &  O.,  Rev.,  vol.  i. 
pp.  607-610);  1887  (St.  R.  &  0.,  Rev.,  vol.  i.  pp.  619-622);  and  1893 
(St.  R.  &  0.,  1893,  p.  45).  Besides  this  general  currency,  in  1849  florins 
were  made  current  coin  (St.  R.  &  0.,  Rev.,  vol.  i.  p.  612).  The  design  was 
altered  in  1852  (St.  R.  &  0.,  Rev.,  vol.  i.  p.  613),  and  double  fiorins  were 
made  current  under  the  proclamation  of  1887. 

Copper  and  Bronze. — Until  1861  copper  coins  of  the  face  value  of 
Id.,  |d.,  and  -|d.  were  coined  as  part  of  the  currency.  They  were  then 
superseded  by  bronze  money  of  the  same  denominations  (St.  R.  &  0.,  Rev., 
vol.  i.  p.  614),  and  the  copper  coinage  was  decried  as  to  the  United  King- 
dom in  1869  (St.  R.  &  0.,  Rev.,  vol.  i.  p.  617),  and  as  to  all  colonies  in  which 
they  were  current  in  1876  (St.  R.  &  0.,  Rev.,  vol.  viii.  p.  617).  The  designs 
adopted  in  1861  were  superseded  by  a  new  design  in  1895  (St.  R.  &  0., 
1895,  p.  40). 

Legal  Tender. — All  coin  current  under  proclamation,  whether  British, 
foreign,  or  colonial,  is  legal  tender.  In  the  United  Kingdom,  British  gold 
coin  is  legal  tender  for  any  amount  unless  liglit ;  British  silver  up  to  40s. 
and  British  bronze  up  to  Is.  (Coinage  Act,  1870,  s.  4). 

The  rules  as  to  the  amount  for  which  Ikitish  coin  is  legal  tender  in  a 
colony  vary  according  to  the  colony  (see  Chalmers  on  Colonial  Currency, 
piassim).  In  Australasia  and  New  Zealand  it  is  the  same  as  in  the  United 
Kingdom  by  an  Order  of  1896  (St.  R.  &  0.,  1896,  p.  13).  The  same  is  true 
of  the  Cape  of  Good  Hope  and  Natal  (St.  R.  &  0.,  Rev.,  vol.  i.  p.  627)  and 
Eiji  (St.  R.  &  0.,  Rev.,  vol.  i.  p.  629). 

No  coin  is  legal  tender  which  is  defaced  by  any  name  or  word  being 
stamped  thereon  (24  &  25  Vict.  c.  99,  ss.  16,  17 ;  33  &  34  Vict.  c.  7,  s.  10). 

lAgJit  Colli. — Great  efforts  are  made  to  maintain,  not  only  the  standard 
of  the  coinage  on  issue,  but  also  the  weight  and  intrinsic  value  of  gold 
coin  in  circulation  under  the  Coinage  Act,  1870.  Where  tender  for  pay- 
ment is  made  in  coin  which  is  decried  or  below  the  current  weight,  the 
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recipient  is  to  cut,  break,  or  deface  it,  and  the  person  tendering  it  is  to 
bear  the  loss  (s.  7) ;  the  coin  not  being  legal  tender  for  its  face  value 
(s,  4).  Weights  for  determining  the  weight  of  coins  tendered  are  made 
according  to  standards  prepared  and  verified  by  the  Board  of  Trade,  under 
the  Weights  and  Measures  Act,  1878,  41  &  42  Vict.  c.  49.  The  standard 
coin  weights  are  now  those  prescribed  by  Board  of  Trade  Order  of  1870 
(St.  R.  &  0.,  Rev.,  vol  viii.  p.  120),  and  the  least  current  weight  of 
gold  coin  is  also  specified  in  that  order.  The  fees  for  verification  are 
prescribed  by  a  Board  of  Trade  Order  of  1879  (St.  R.  &  0.,  Rev., 
vol.  viii.  p.  138),  and  the  limits  of  error  allowed  in  local  standards  of  coin 
weight  by  a  like  Order  of  1882  (Sf.  R.  &  0.,  Rev.,  vol.  viii.  pp.  134^138). 
The  Act  of  1870  contained  a  schedule  (1)  of  remedy  allowances  for  light 
coin,  which  was  wholly  superseded  by  that  contained  in  the  Coinage  Act, 
1892,  54  &  55  Vict.  c.  72,  which  is  to  be  printed  instead  of  the  old  schedule 
in  future  copies  of  the  Act  of  1870. 

Under  the  Coinage  Act,  1889,  52  &  53  Vict.  c.  58,  in  order  to  maintain 
the  integrity  of  the  gold  coinage  (s.  1),  authority  was  given  by  Order  in 
Council  to  exchange  at  their  face  value  all  pre- Victorian  gold  coins  not 
previously  called  in  by  proclamation,  which  are  below  the  least  current 
weight  and  have  not  been  illegally  dealt  with,  i.e.  impaired,  diminished,  or 
lightened  otherwise  than  by  fair  wear  and  tear,  or  defaced  by  a  name, 
number,  word,  or  device  stamped  thereon.  If  a  coin  is  over  4  grains 
imder  standard  weight,  the  burden  of  proof  that  it  has  not  been  illegally 
dealt  with  is  thrown  on  the  person  presenting  it  for  exchange.  Orders 
in  Council  were  made  under  this  Act  on  Dec.  13,  1889,  and  Feb.  8, 
1890,  and  ultimately,  by  proclamation  of  Nov.  22,  1890,  all  pre-Victorian 
gold  coin  has  ceased  to  be  current  (St.  R.  &  0.,  1890,  p.  225). 

Under  the  Coinage  Act,  1891,  similar  provisions  to  those  of  1889  were 
made  as  to  exchanging  at  their  face  value  all  light  gold  coin  not  decried. 
The  limit  of  fair  wear  under  this  Act  is  3  grains  (s.  1  (3)).  An  Order  in 
Council  under  this  Act  was  made  in  1892  (St.  R.  &  0.,  1892,  p.  40),  and 
in  1893  (by  56  Vict.  c.  1)  further  provision  was  made  for  defraying  the 
expenses  of  carrying  out  the  Act.  Light  gold  coin  in  the  colonies  is  also 
being  withdrawn  imder  these  Acts  by  Orders  in  Council. 

Offences  as  to  Coin. — Counterfeiting  sterling  coin  was  made  high 
treason  by  the  Treason  Act,  1351,  25  Edw.  iii.  st.  5,  c.  2,  whether  the  coin 
was  or  was  not  uttered  (3  Co.  Inst.  16 ;  Hawk.,  P.  C,  bk.  i.  c.  2,  ss.  54-89). 
This  was  extended  to  foreign  coin  current  in  England  (by  1  Mary, 
sess.  2,  c.  6),  and  by  legislation  of  Elizabeth,  William  iii.,  and  George  ii. 
the  penalties  of  treason  were  extended  to  persons  who  clipped,  washed, 
coloured,  filed,  impressed,  falsified,  diminished,  or  marked  the  edges  of 
current  coin  (5  Eliz.  c.  11 ;  18  Eliz.  c.  1 ;  8  &  9  Will.  iii.  c.  26 ;  15  &  16 
Geo.  II.  c.  28  ;  24  &  25  Vict.  c.  99 ;  33  &  34  Vict.  c.  10,  ss.  5,  17,  coin- 
weight  standards ;  and  46  &  47  Vict.  c.  45).  The  counterfeiting  of  copper 
coin,  which  was  not  sterling,  did  not  fall  within  these  penalties,  but  was 
made  felony  in  1771  (11  Geo.  in.  c.  40;  and  see  1  Hale,  P.  C.  211). 

The  uttering  of  false  money  on  agreement  made  before  the  counter- 
feiting (1  Hale,  P.  C.  214)  was  high  treason,  but  in  other  cases  only  a  cheat 
and  an  indictable  misdemeanour,  but  not  bailable  (3  Edw.  i.  c.  15)  until  made 
felony  by  15  Geo.  ii.  c.  28 ;  and  the  possession  of  counterfeit  coin  with 
intent  to  utter  it  was  not  a  criminal  offence  at  common  law  (see  1  Russ. 
on  Crimes,  6th  ed.,  p.  198).  The  counterfeiting  of  gold  or  silver  coin  not 
current  was  misprision  of  treason  (14  Eliz.  c.  3).  Most  of  these  enactments 
contained  a  limitation  of  the  time  for  prosecution,  but  did  not  require  the 
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evidence  of  two  witnesses ;  and  as  no  corruption  of  blood  was  worked  by 
conviction  for  most  of  these  forms  of  treason  (Fost.  Cr.  Law,  226),  they  were 
not  tried  under  the  Treason  Act,  1695,  7  &  8  Will.  ill.  c.  3  ;  and  the 
County  Juries  Act,  1825,  6  Geo.  iv.  c.  50,  s.  21,  in  giving  the  right  to  a 
list  of  the  petty  jurors  in  treason  cases,  expressly  excepts  high  treason 
by  counterfeiting  His  Majesty's  coin,  and  offences  triable  in  tbe  same  way 
as  that  f©rm  of  treason. 

By  Acts  of  1832  (2  &  3  Will.  iv.  c.  34),  1853  (16  &  17  Vict.  c.  102), 
and  1859  (22  &  23  Vict.  c.  38),  the  old  classification  of  offences  against  the 
coin,  and  the  Acts  which  created  it,  were  swept  away,  and  a  new  classifica- 
tion created ;  and  the  old  Acts  on  the  subject,  enumerated  in  the  preamble 
of  the  Act  of  1832,  were  by  that  Act  repealed. 

The  legislation  of  this  century  is  now  consolidated  for  the  whole  of  the 
United  Kingdom  in  the  Coinage  Offences  Act,  1861,  24  &  25  Vict.  c.  99, 
which  also  includes  the  substance  of  Acts  of  1777  (37  Geo.  iii.  c.  126) 
and  1803  (43  Geo.  iii.  c.  139)  as  to  counterfeiting  foreign  coin  not 
current  in  England.  (See  Coin,  Foreign.)  The  offences  under  the  Act  of 
1801  are  all  indictable,  with  one  exception.  The  definitions  follow  those  of 
the  prior  Acts,  with  additions  and  modifications,  in  consequence  of  judicial 
rulings.     Very  few  rulings  have  been  given  on  the  Act  of  1861. 

Counterfeiting  and  Diminishing. — Under  the  Act  of  1861,  the  following 
felonies  may  be  committed  with  respect  to  the  Queen's  current  gold  and 
silver  coin,  i.e.  any  gold  and  silver  coin  coined  in  any  of  Her  Majesty's 
mints  (at  home  or  in  the  colonies),  or  lawfully  current  by  proclamation  or 
otherwise  (including  foreign  coin  so  current)  in  any  part  of  Her  Majesty's 
dominions  (24  &  25  Vict.  c.  99,  s.  1)  :— 

(a)  Falsely  making  or  counterfeiting  any  coin  resembling,  or  intended 

to  resemble,  or  pass  for,  such  current  coin  (s.  2). 

(b)  Gilding,    silvering,    or   washing,    casing   over,   or    colouring    with 

materials  capable  of  producing  the  appearance  of  gold  or  silver, 
any  coin  resembling,  or  intended  to  resemble  or  pass  as  such 
current  coin,  or  gilding,  silvering,  or  by  any  means  whatsoever 
washing,  casing,  or  colouring  any  piece  of  metal  of  a  fit  size  or 
figure  to  be  coined,  with  intent  to  coin  it  into  false  and  counter- 
feit coin  within  (a)  (s.  3). 

(c)  Gilding  or  washing,  casing  over  or  colouring  by  any  means  whatso- 

ever, or  filing  or  altering  any  current  silver  coin,  with  intent  to 
make  it  resemble  or  pass  as  current  gold  coin  (s.  3).  This  was 
often  done  with  the  sixpences  of  the  1887  design,  which  in 
design  closely  resembled  half  sovereigns. 

(d)  Gilding  or  silvering,  or  washing,  casing  over,  or  colouring  by  any 

means  whatsoever,  any  current  bronze  coin,  or  filing  or  altering 
such  coin  with  intent  to  make  it  resemble  or  pass  as  current 
gold  or  silver  coin  (s.  3).  This  process  is  said  to  be  applied  to 
farthings  of  the  latest  design,  which  resemble  half  sovereigns. 

(e)  Impairing,  diminishing,  or  lightening  current  gold  and  silver  coin, 

with  intent  to  pass  it  as  current  coin  (s.  4). 
(/)  Unlawful  possession  of  filings,  clippings,  or  gold  or  silver  bullion,  or 

gold  or  silver  in  dust  or  solution,  or  otherwise  produced  or  obtained 

by  the  commission  of  offence  (e)  with  knowledge  that  that  offence 

was  committed  (s.  5). 
(cf)  Without  lawful  authority  or  excuse,  buying,  selling,  receiving,  paying, 

or  putting  off  false  or  counterfeit  coin  at  less  than  its  face  value 

(s.  6). 
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(h)  Making  without  lawful  authority  or  excuse,  or  selling  any  medal, 
cast,  coin,  or  other  like  thing  of  whatever  material  resembling 
current  gold  or  silver  coin,  or  having  a  device  like  that  on  such 
coin,  or  so  formed  tliat  it  can  be  gilded,  worked,  etc.,  into  the 
semblance  of  current  coin  (46  &  47  Vict.  c.  45).  This  Act 
was  directed  formerly  against  what  were  called  Hanoverian 
medals. 

Of  these  offences  (a),  (b),  (c),  (d),  and  (g)  are  punishable  by  penal  servi- 
tude for  life,  or  not  less  than  three  years  (24  &  25  Vict.  c.  99,  ss.  2,  3,  6  ; 
54  &  55  Vict.c.69,  s.l)  ;  (e)  is  punishable  by  penal  servitude  from  three  to  four- 
teen years,  and  (/)  by  penal  servitude  from  three  to  seven  years  (24  &  25  Vict, 
c.  99,  ss.  4,  5  ;  54  &  55  Vict.  c.  69,  s.  1).  In  all  cases  as  an  alternative  the 
offender  may  be  imprisoned  with  or  without  hard  labour  for  not  over  two 
years  (54  &  55  Vict.  c.  69,  s.  1).  Offence  (A)  is  punishable  by  imprisonment 
with  or  without  hard  labour  for  not  over  one  year. 

With  respect  to  current  coin  of  copper,  bronze,  or  base  metal,  the  follow- 
ing misdemeanours  may  be  connnitted : — 

(a)  Counterfeiting  such  coin  (s.  14). 

(h)  Buying,  selhng,  receiving,  paying,  or  putting  off  below  its  face  value 
any  such  coin,  or  offering  to  do  so. 

These  offences  are  punishable  by  penal  servitude  from  three  to  seven 
years,  or  imprisonment  with  or  without  hard  labour  for  not  over  two  years 
(24  &  25  Vict.  c.  99,  ss.  14,  .38),  and  also  or  alternatively  by  fine  and  (or) 
being  bound  over  with  or  without  sureties  for  good  behaviour. 

Import  and  Uxport. — Under  sec.  42  of  the  Customs  Consolidation  Act,1876, 
39  &  40  Vict.  c.  36,  it  is  forbidden  to  import  false  money  or  counterfeit  sterling 
or  silver  coin  of  the  realm,  or  any  money  purporting  to  be  such,  which  is  not  of 
the  established  standard  in  weight  or  fineness.  If  imported  it  is  forfeited  by 
the  Customs  authorities  and  may  be  destroyed.  By  sec.  2  of  the  Customs' 
Amendment  Act,  1886,  48  &  49  Vict.  c.  41,  this  provision  is  extended  to  any 
coin  coined  in  a  foreign  country  specified  in  a  Eoyal  Proclamation.  At  present 
foreign  coin  other  than  gold  or  silver  is  excluded  from  importation  by  a  pro- 
clamation of  1887  (St.  E.  &  0.,  Eev.,  vol.  i.  p.  623).  And  under  sec.  2  of  the 
Eevenue  Act,  1889,  52  &  53  Vict.  c.  42,  the  prohibition  on  importation  is 
extended  to  all  imitation  coins  as  therein  defined,  except  in  those  cases  in 
which  the  Commissioners  of  Customs  permit  importation,  on  the  ground 
that  the  importation  is  for  a  lawful  purpose,  or  the  imitation  is  not  likely  to 
circulate  as  current  coin. 

Besides  these  enactments  it  is  felony  to  import  or  receive  into  the 
United  Kingdom  from  beyond  the  seas  (i.e.  a  foreign  country)  any  false  or 
counterfeit  coin  resembling,  or  apparently  intended  to  resemble,  or  pass 
for  any  of  the  Queen's  current  gold  or  silver  coin,  knowing  it  to  be  false  or 
counterfeit.  The  offender  is  not  guilty  if  he  can  prove  lawful  authority  or 
excuse  for  the  importation.  The  punishment  is  penal  servitude  for  life,  or 
not  less  than  three  years,  or  imprisonment  with  or  without  hard  labour  for  not 
over  two  years  (24  &  25  Vict.  c.  99,  s.  7  ;  54  &  55  Vict.  c.  69,  s.  1).  Originally 
these  offences  were  high  treason  (25  Edw.  ill.  st.  5,  c.  2 ;  1  &  2  Ph.  &  M.  c. 
11,  s.  2;  14Eliz.  c.  3). 

Exportation  of  counterfeit  current  coin  of  the  realm  is  a  misdemeanour 
punishable  by  imprisonment  with  or  without  hard  labour  for  not  over  two 
years  (24  &  25  Vict.  c.  99,  s.  8).  The  offence  was  originally  created  in  1798 
(38  Geo.  III.  c.  67),  but  was  abolished,  probably  by  inadvertence,  in  1825  by 
a  Customs  Act  (6  Geo.  iv.  c.  105)  (see  Greaves,  Crim.  Law  Consolidation  Acts, 
324). 
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Uttering. — The  following  misdemeanours  may  be  committed  with  respect 
to  the  circulation  of  counterfeit  coin : — 

(«)  Knowingly  tendering,  uttering,  or  putting  off  any  counterfeit  coin 
resembling,  or  meant  to  pass  afe,  cui'rent  gold  and  silver  coin 
(s.  9). 

{h)  Committing  offence  {a)  and  being  found  in  possession  of  any  other 
counterfeit  coin  of  the  same  kind,  on  the  day  of  committing 
offence  («)  or  within  ten  days  next  thereafter  being  guilty  of  a 
second  lilvc  uttering  (s.  10). 

(c)  Knowingly  having  in  custody  or  possession  three  or  more  pieces  of 
such  counterfeit  coin  with  intent  to  utter  them  (s.  11). 

{d)  Knowingly  uttering  foreign  coin  not  current  here,  or  medals,  etc., 
resembling  current  gold  or  silver  coin,  with  intent  to  defraud 
(s.  13),  and  see  B.  v.  Bohertson,  1865,  L.  &  C.  G04. 

(c)  Knowingly  uttering,  etc.,  counterfeit  copper  or  bronze  coin ;  and 

(/)  Knowingly  uttering  counterfeit  coin  resembling  or  meant  to  pass  as 
that  of  a  foreign  prince  or  state  (s.  20). 

The  punishment  for  these  offences  is  imprisonment  with  or  without 
hard  labour — in  the  case  of  offence  (/)  for  not  over  six  months ;  of  offences 
{a),  (d),  and  (e),  for  not  over  one  year ;  and  in  the  case  of  offences  (b)  and  (c) 
for  not  over  two  years.  Persons  convicted  after  a  previous  conviction  of 
offences  («),  (h),  or  (c)  are  guilty  of  felony  and  lial)le  to  imprisonment  for 
not  over  two  years  or  penal  servitude  from  three  to  seven  years  (24  &  25 
Vict.  c.  99,  s.  12).  "Conviction"  in  this  case  means  a  verdict  or  plea  of 
guilty  (B.  V.  Blahy  [1894],  2  Q.  B.  170).  A  person  charged  with  this  felony 
must  be  acquitted  not  only  of  the  felony,  but  of  the  second  offence,  if  the 
previous  conviction  is  not  proved  {B.  v.  Thomas,  1874,  L.  R.  2  C.  C.  E.  141). 
Persons  convicted  after  one  previous  conviction  of  offence  (/)  are  guilty  of 
misdemeanour;  after  two  such  convictions  are  guilty  of  felony  (24  &  25 
Vict.  c.  99,  8.  21).  As  to  the  proof  of  previous  conviction,  see  Previous 
Conviction. 

Defacing. — It  is  a  misdemeanour  to  deface  any  current  gold,  silver,  or 
bronze  coin  by  stamping  names  or  words  thereon.  The  punishment  is  im- 
prisonment for  not  over  one  year.  The  offence  is  committed  even  if  the 
coin  is  not  otherwise  impaired  (24  &  25  Vict.  c.  99,  s.  16). 

Attempting  to  put  a  defaced  coin  into  circulation  is  punishable  on 
summary  conviction  on  a  prosecution  with  the  consent  of  the  Attorney- 
General  (24  &  25  Vict.  c.  99,  s.  17). 

Coining  Tools,  etc. — It  is  doubtful  whetlier  possession  of  coining  tools 
was  a  common  law  offence  (see  1  Euss.  on  Crimes,  6th  ed.,  198),  but  now 
it  is  a  felony  for  any  person,  without  lawful  authority  or  excuse,  knowingly 
to  make  or  mend  any  appliances,  machines,  or  tools  adapted  and  intended 
{a)  for  counterfeiting  British  or  foreign  gold  or  silver  coin  (24  &  25  Vict, 
c.  99,  s.  24) ;  {h)  for  counterfeiting  current  copper  coin  (24  &  25  Vict.  c. 
99,  s.  14).  (c)  The  conveyance  of  tools  or  coin  out  of  the  mint,  without  lawful 
authority  or  excuse,  is  also  a  felony  (24  &  25  Vict.  c.  99,  s.  25).  These 
provisions  apply  to  apparatus  such  as  a  galvanic  battery  {B.  v.  Cover,  1863, 
9  Cox,  C.  C.  282). 

The  punishment  for  {a)  and  (c)  is  penal  servitude  for  life  or  not  less  than 
three  years,  and  for  (&)  penal  servitude  from  three  to  seven  years. 

Procedure,  etc. — Any  person  who  finds  counterfeit  coin,  or  filings  or  clip- 
pings of  coin,  or  coining  appliances,  is  bound  to  seize  them  and  take  them 
before  a  justice  of  the  peace ;  and  if  there  is  reason  to  suspect  commission  of 
an  offence  against  the  coin,  a  justice  may  issue  a  search  warrant  for  execution 
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in  the  house  of  the  suspected  person.  Coin,  etc.,  seized  with  or  without 
warrant  is  to  be  preserved  under  justice's  order  for  evidence,  and  after  that 
handed  over  to  the  mint  authorities  (24  &  25  Vict.  c.  99,  s.  27). 

Persons  found  committing  any  indictable  offence  against  the  Coinage 
Act  may  be  arrested  by  any  person  without  warrant  (24  &  25  Vict.  c.  99, 
s.  .31). 

Where  lawful  authority  or  excuse  is  an  answer  to  a  charge  under 
the  Act,  it  must  be  proved  by  the  accused.  The  purpose  of  the  words  is  to 
protect  officials  dealing  with  counterfeit  coin  under  proper  instructions. 
As  to  the  nature  of  the  excuse  to  be  proved,  see  Dickins  v.  Gill  [1896],  2 
Q.  B.  310;  B.  v.  Harvey,  1871,  L.  E.  1  C.  C.  K.  285.  Counterfeiting  a 
coin  means  so  dealing  with  a  piece  of  metal  as  to  make  it  resemble, 
or  likely  to  pass  for,  a  genuine  coin  of  a  kind  other  than  that  which 
it  was  when  it  was  dealt  with  (see  B.  v.  Hermann,  1879,  4  Q.  B.  D.  284). 
As  to  counterfeiting  foreign  coin,  see  Coin,  Foreign.  The  fact  that  a  coin 
is  counterfeit  may  be  proved  by  any,  witness,  not,  as  at  one  time,  only  by 
a  mint  official  (24  &  25  Vict.  c.  99,  s.  29) ;  and  the  offences  of  counterfeit- 
ing, etc.,  are  complete  even  if  the  counterfeit  coin  is  not  perfect  or  fit  for 
uttering  (s.  30).  The  venue  for  coinage  offences  is  regulated  by  sees.  28 
and  36  of  the  Act  of  1861,  the  latter  section  relating  to  offences  in  the 
Admiralty  jurisdiction.  The  offences  punishable  by  penal  servitude  for  life 
are  not,  the  rest  are,  triable  at  Quarter  Sessions  {q.v.)  (5  &  6  Vict.  c.  38,  s.  1). 
Accessories  and  abettors  may  be  tried  and  punished  as  in  the  case  of  all 
other  indictable  offences  (24  &  25  Vict.  c.  99,  s.  35) ;  and  see  Abettor  ; 
Accessory.  The  costs  of  prosecution  of  offences  relating  to  the  coin  are 
payable  out  of  the  local  rate,  in  a  private  prosecution,  on  conviction  only ; 
in  a  prosecution  by  the  Treasury  sohcitor,  in  all  cases,  apparently  without 
any  discretion  of  the  Court  to  disallow  them  (24  &  25  Vict.  c.  99,  s.  42). 

[For  further  authorities,  see  Greaves,  Ci^im.  Law  Consolidation  Acts; 
Archbold,  Cr.  PI,  21st  ed.,  855-882  ;  Euss.  on  Crimes,  6th  ed.,  209-248 ; 
Stephen,  Dig.  Gr.  Pr.,  5th  ed.,  354-361.] 


Coin,  Colonial. — l.  The  history  of  the  currency  in  British 
colonies  during  the  last  three  centuries  "  has  exhibited  the  phenomena, 
singly  or  in  combination,  of  barter,  monometallism,  gold,  silver,  and  even 
copper,  bimetallism,  and  paper  currency  of  all  grades  of  imperfection."  Its 
details  have  been  exhaustively  treated  by  Mr.  Chalmers  in  his  History  of 
Colonial  Currency,  1893,  which,  though  not  an  official  publication,  has  been 
prepared  with  the  fullest  access  to  official  means  of  information  here  and 
colonial.  At  present  the  coinage  of  some  colonies  is  based  on  sterling 
standards,  of  others  on  non-sterling  standards — gold,  bimetallic,  or  silver, 
which  are  detailed  in  Chalmers,  pp.  30,  31. 

2.  Under  the  Coinage  Act,  1870,  colonial  coins  may  be  made  current  in 
the  United  Kingdom,  and  the  Orders  in  Council  which  regulate  their 
currency,  so  far  as  in  force,  are  collected — those  before  1890  in  Statutory 
Eules  and  Orders,  Eevised,  vol.  i.  pp.  615,  618,  and  vol.  viii.  pp.  615-666; 
those  since  1890  in  the  appendices  to  the  official  volumes  of  St.  E.  &  0.  for 
1893,  1894,  1895,  and  1896.  Except  Australian  gold  coin,  no  colonial 
coin  is  a  legal  tender  in  England.  The  supply  of  British  silver  and 
bronze  coin  from  the  Mint  to  the  colonies  is  governed  by  regulations  of 
1881  (printed  in  Chalmers,  p.  456),  under  which  the  cost  of  conveyance 
to  the  colony  is  defrayed  by  the  Eoyal  Mint,  and  the  colonial  authorities 
are  required  to  collect  and  return  worn  coin  for  exchange  at  its  token  value. 
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3.  The  provision  as  to  the  amount  of  British  coin  which  is  a  legal  tender 
varies  in  different  colonies ;  but  as  to  the  Australasian  colonies  (except 
Fiji  and  New  Guinea)  it  is  now  the  same  as  in  England,  by  Order  in 
Council  of  August  1896  (St.  E.  &  0.,  1896,  p.  13). 

4.  Offences. — Two  Acts  as  to  coinage  offences  in  the  United  Kingdom 
(2  &  3  Will.  IV.  c.  34,  and  7  Will.  iv.  and  1  Vict.  c.  90)  were  by  the  Coinage 
Off'ences  (Colonies)  Act,  1851,  16  &  17  Vict.  c.  48,  extended  to  all  British 
colonies  and  possessions.  The  provisions  of  this  Act,  which  make  impor- 
tation into  colonies  of  coin  counterfeiting  British  gold  or  silver  coin  from 
any  royal  Mint  a  felony  punishable  by  transportation  for  life,  may  (s.  2) 
be  modified  by  colonial  legislation  (s.  4),  and  do  not  apply  to  colonies 
in  which  legislation  for  the  same  purpose  existed  in  1851  (s.  3). 

The  provisions  of  the  Coinage  Offences  Act,  1861, 24  &  25  Vict.  c.  99,  treat 
all  colonial  gold  and  silver  coin  coined  in  a  royal  Mint  or  lawfully  current 
under  proclamation  or  otherwise  in  the  definition  of  "  the  Queen's  current 
gold  and  silver  coin,"  and  colonial  copper,  bronze,  or  mixed  metal  coins  in 
the  definition  of  "  the  Queen's  copper  coin "  (s.  1),  so  that  the  penalties 
of  the  Act  apply  to  offences  with  respect  to  colonial  as  well  as  British 
coins. 

See  Coin,  Bkitish. 


Coin,  ForcigTI. — 1.  Although  there  is  power  to  make  foreign 
coin  current  under  the  Coinage  Act,  1870,  it  has  not  been  exercised  as  to 
the  United  Kingdom,  and  no  foreign  coin  is  a  legal  tender  in  the  United 
Kingdom.  Under  tlie  Customs  Act,  1886, 49  &  50  Vict.  c.  41,  s.  2,  authority 
is  given  by  proclamation  to  stop  importation  of  any  coin  made  abroad 
specified  in  the  proclamation.  This  power  was  exercised  in  May  1887 
(St.  K  &  0.,  Eevised,  vol.  i.  p.  623),  forbidding  the  importation  of  foreign- 
made  coins  of  any  material,  except  gold  and  silver.  This  was  intended 
to  get  rid  of  the  importation  of  French  bronze  coin,  which  had  been 
found  profitable.  The  circulation  of  Hanoverian  medals  and  other 
tokens,  which  are  too  like  current  coin,  was  prohibited  by  46  &  47 
Vict.  c.  25. 

2.  In  certain  colonies  foreign  coin  is  legal  tender,  and  in  some,  e.g.  British 
Honduras,  the  standard  and  almost  the  sole  medium  of  currency.  Its  cir- 
culation is  regulated  in  some  colonies  by  local  Acts  or  Ordinances ;  in  others 
by  Imperial  Orders  in  Council  or  proclamations.  All  in  force  up  to  1893 
are  referred  to  in  Chalmers  on  Colonial  Currency,  and  all  the  Imperial 
Orders,  etc.,  are  printed  in  the  volumes  of  the  Statutory  Eules  and  Orders 
referred  to  under  Coin,  Colonial. 

It  is  felony  to  counterfeit  any  foreign  gold  or  silver  coin  or  without 
lawful  authority  or  excuse  to  bring  or  receive  into  the  United  Kingdom  a 
counterfeit  of  any  such  coin  with  knowledge  that  it  is  false  or  counterfeit. 
The  penalty  in  each  case  is  penal  servitude  from  three  to  seven  years 
or  imprisonment  with  or  without  hard  labour  for  not  over  two  years  (24  & 
25  Vict.  c.  99,  ss.  18,  19 ;  54  &  55  Vict.  c.  69,  s.  1). 

Uttering  such  foreign  coin  is  a  misdemeanour,  punishable  for  a  first 
conviction  by  not  over  six  months'  imprisonment;  for  a  second  by  not 
over  two  years'  imprisonment,  in  each  case  with  or  without  hard  labour 
(24  &  25  Vict.  c.  99,  ss.  20,  21). 

If  it  is  done  after  two  previous  convictions,  it  is  a  felony,  punishable 
by  penal  servitude  for  life  or  not  less  than  three  years,  or  imprisonment  as 
on  a  second  conviction  (24  &  25  Vict.  c.  99,  s.  21). 
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Counterfeiting  foreign  coin  which  is  not  gold  or  silver  or  of  metals  of 
equal  value  is  a  misdemeanour,  punishable  by  penal  servitude  for  three 
to  seven  years,  or  imprisonment  as  last  stated  (24  &  25  Vict.  c.  99,  s.  22). 
Any  person  who  without  lawful  authority  or  excuse  (which  he  must  prove) 
is  found  with  more  than  five  pieces  of  counterfeited  foreign  coin,  on 
summary  conviction  may  be  lined  not  more  than  40s.  (24  &  25  Vict.  c.  99, 
s.  23),  and  forfeits  the  coin,  which  is  to  be  destroyed.  Half  the  penalty 
goes  to  the  poor  of  the  parish.  Payment  can  be  enforced  by  imprison- 
ment in  default  (24  &  25  Vict.  c.  99,  s.  23;  42  &  43  Vict.  c.  49, 
ss.  5,  47). 

See  Coin,  British. 


Collateral . — The  word  "  collateral "  is  of  frequent  use  in  law,  where 
it  bears  its  ordinary  signification  of  "  parallel "  or  "  additional."  It  is  used 
in  a  variety  of  connections ;  e.g.  we  speak  of  a  collateral  agreement, 
collateral  security,  collateral  relations,  and  collateral  facts. 

A  collateral  agreement  is  one  related,  but  ancillary,  to  the  main  contract 
come  to  between  parties.  It  may  be  either  written  or  verbal.  In  connec- 
tion with  agreements  relating  to  a  proposed  dealing  in  land,  questions  have 
sometimes  arisen  whether  agreements  collateral  to  this  main  purpose  are 
within  the  Statute  of  Frauds,  and  whether,  therefore,  they  should  be  in 
writing ;  but  it  appears  that  such  do  not  require  to  be  in  writing ;  it  is 
otherwise,  however,  if  the  collateral  terms  are  inseparable  from  the  main 
contract  (see  Dart,  Vendors  and  Purchasers,  6th  ed.,  pp.  231  et  seq.).  In 
connection  with  other  verbal  agreements  collateral  to  written  documents, 
questions  have  frequently  arisen,  when  it  was  sought  to  give  them  in 
evidence,  as  to  their  admissibility.  The  general  rule  with  regard  to  this  is 
that  a  verbal  collateral  agreement  as  to  any  matter  on  which  the  written 
agreement  is  silent,  and  which  is  not  inconsistent  with  its  terms,  is 
admissible,  if,  from  the  circumstances  of  the  case,  it  can  be  inferred 
that  the  document  was  not  meant  by  the  parties  to  form  the  complete 
agreement  between  them  (see  Stephen,  Digest  of  the  Law  of  Evidence, 
art.  90). 

When  used  in  the  phrase  "  collateral  security,"  the  word  "  collateral "  bears 
its  ordinary  signification,  viz.  "  parallel "  or  "  additional,"  unless,  from  the 
circumstances  of  the  transaction,  it  appears  to  have  been  used  by  the 
parties  as  meaning  "  secondary "  (see  observations  on  the  phrase  in  In  re 
Athill,  Athill  v.  Athill,  1880,  16  Ch.  D.  211). 

The  phrase  "  collateral  relations  "  is  used  in  opposition  to  "  lineal  re- 
lations." Collateral  relations  are  those  who  are  descended  from  the  same 
stock  or  ancestor,  but  not,  like  lineal  relations,  descended  the  one  from  the 
other.  For  the  different  methods  of  computing  the  degrees  of  relationship 
between  collaterals,  see  the  title  Blood  Relation. 

Collateral  facts  in  the  law  of  evidence  are  those  not  bearing  directly  on 
the  issue  before  the  Court.  As  a  general  rule,  they  are  inadmissible,  but 
to  this  rule  there  are  certain  exceptions.  For  example,  the  character  of  a 
witness  is  collateral  to  the  issue,  but  it  is  permissible  to  cross-examine  the 
witness  regarding  it.  Again,  evidence  of  collateral  facts  may  sometimes  be 
given  to  contradict  a  witness,  e.g.  it  may  be  shown  that  he  has  previously 
made  a  statement  relating  to  the  case  at  variance  with  his  evidence  at  the 
trial  (Stephen,  Digest,  arts.  131,  132).  In  criminal  cases,  collateral  facts 
may  be  adduced  in  evidence  by  the  prosecution  to  show  guilty  knowledge, 
or  malice,  or  intent,  or  system,  on  the  part  of  the  prisoner. 
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Collation  to  Benefice. — SeeADvowsoN;  Presentation. 

CoIIative  Advowson.— See  Advowson. 


Collecting'  Society — is  a  branch  of  a  friendly  society,  whether 
registered  or  unregistered,  which  receives  contributions  or  premiums  by 
means  of  collectors  at  a  greater  distance  than  ten  miles  from  the  registered 
office  or  principal  place  of  business  of  the  society  (59  &  60  Vict.  c.  26,  s.  1). 
Such  a  society,  if  registered,  is  subject  to  the  Friendly  Societies  Act, 
1896,  59  &  60  Vict.  c.  24,  and  also  to  the  special  obligations  and  regula- 
tions of  the  Collecting  Societies,  etc..  Act,  1896,  59  &  60  Vict.  c.  60 ;  if 
unregistered,  only  to  the  latter  Act,  and  so  much  of  the  former  as  is 
expressly  incorporated.  See  Friendly  Society  ;  Industrial  Assurance 
Company. 


College. — The  collegia  of  Koman  law  were  societies  of  traders  or 
craftsmen,  the  members  of  which  enjoyed  certain  privileges  and  exemptions 
(see  D.  47,  22,  and  C.  11,  17).  In  English  law,  the  term  college  is  properly 
applied  to  incorporated  societies  only ;  as  to  "  colleges  by  reputation,"  see 
4  Eep.  106.  The  proprietors  of  a  private  school  or  institute  sometimes 
assume  the  style  of  a  college ;  they  acquire,  of  course,  no  legal  right  or 
privilege  by  doing  so.  Of  colleges  properly  so  called,  some  {e.g.  the  College 
of  Physicians  or  the  Heralds'  College)  are  professional  societies  ;  others 
(e.g.  the  College  of  St.  Mary  at  Winchester  or  Clifton  College)  are  public 
schools.  Colleges  in  the  Universities  of  Oxford  and  Cambridge  are  in  their 
nature  lay  eleemosynary  corporations.  Some  are  of  royal  foundation ;  in 
others  the  king  was  fundator  incijnens,  the  subject  person  who  provided 
the  endowment  being  described  as  fundator  2)erjicie7is.  A  subject  founder 
was  usually  permitted  to  reserve  the  right  of  visitation  to  himself  and 
his  heirs  or  successors  in  office ;  where  there  is  no  visitor  specially 
appointed,  the  common  law  gives  the  right  to  the  Crown ;  the  right 
is  exercised  by  the  Lord  Chancellor  under  the  Great  Seal.  Lord 
Mansfield  thought  that  a  mandamus  would  lie  to  compel  a  college 
to  hold  an  election  in  accordance  with  its  statutes ;  but  in  B.  v.  St. 
Catlierine's  Hall  (1791, 4  T.E.  233 ;  2  Pv.E.  36'9)  the  Court  declined  to  interfere, 
and  referred  the  question  to  the  Lord  Chancellor.  Some  colleges  obtained 
bulls  of  foundation  from  the  Pope,  but  all  powers  of  visitation  exercised 
by  the  Bishop  of  Eome  were  transferred  to  the  Crown  by  the  25 
Hen.  VIII.  c.  21. 

The  governing  body  of  each  college  consists  of  the  head  (who  is  styled 
master,  provost,  warden,  etc.)  and  the  fellows,  or  such  of  the  fellows  as  are 
qualified  by  the  statutes  to  vote.  The  scholars  are  on  the  foundation, 
though  not  members  of  the  governing  body  ;  the  students  or  graduates,  not 
being  fellows  or  scholars,  whose  names  are  on  the  books,  are  usually 
described  as  members  of  the  college,  but  in  law  they  are  merely  boarders 
(Cowp.  319).  The  tenure,  duties,  and  emoluments  of  heads,  fellows,  and 
scholars  are  now  regulated  chietty  by  the  statutes  framed  by  the  Com- 
missioners appointed  under  the  Oxford  University  Act  of  1854,  the 
Cambridge  University  Act  of  1856,  and  the  Universities  Act  of  1877.  In 
managing  their  property,  colleges  were  formerly  restricted  by  the  provisions 
of  the  13  Eliz.  c.  10,  and  14  Eliz.  c.  11,  but  the  Universities  and  College 
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Estate  Acts  of  1858  and  1880  have  given  large  powers  of  leasing,  etc. 
The  authorities  of  a  college  are  in  loco  parentis  to  the  undergraduates,  and 
questions  of  discipline  are,  generally  speaking,  left  to  the  decision  of  the 
forum  domesticum.  For  the  position  of  a  fellow,  see  the  case  of  Feistel  v. 
King's  College,  1847,  10  Beav.  491,  where  it  was  held  that  a  fellow  was  not 
forbidden  by  any  rule  of  public  policy  to  assign  the  income  of  his  fellow- 
ship, though  such  an  act  might  possibly  subject  him  to  deprivation  imder 
the  college  statutes.  Lay  college  offices  are  within  the  Universities  Tests 
Act,  1871,  but  in  the  Hertford  College  case,  1879,  3  Q.  B.  D.  693,  it  was 
held  by  the  Court  of  Appeal  that  the  Act  applies  only  to  colleges  subsisting 
before  it  was  passed,  and  does  not  prevent  the  creation  of  new  colleges, 
the  endowments  of  which  are  confined  to  the  members  of  a  particular 
religious  body. 


CoIIeg'ia.tC  Body. — An  association,  formed  by  royal  licence,  of 
several  colleagues  (Lat.  coUcgiati)  as  a  civil  corporation  or  college  for  special 
purposes  connected  with  literature,  science,  or  art,  and  endowed  with  special 
privileges  and  revenues.  The  first  European  colleges  were  founded  by  the 
Dominicans  and  Franciscans,  and  were  hostelries  for  the  use  of  the  members 
or  bursars,  students  of  these  orders,  and  it  was  on  the  lines  of  these 
institutions  that  the  collegiate  system  of  the  two  great  English  Universities 
of  Oxford  and  Cambridge  were  formed.  In  England  only  the  Crown  can 
incorporate  such  bodies,  or  license  others  to  assign  temporal  livings  therein, 
and  by  the  College  Charter  Act,  1871,  34  &  35  Vict.  c.  63,  all  charters  for 
the  foundation  of  new  colleges  and  universities,  which  may  be  referred  to 
the  Queen  in  Council,  shall  be  laid  before  Parliament  for  a  period  of  not  less 
than  thirty  days  before  the  report  shall  be  submitted  to  Her  Majesty. 
Among  non-university  collegiate  bodies  may  be  mentioned  tlie  lioyal  Society 
for  the  Advancement  of  Natural  Knowledge,  the  Koyal  College  of  Physicians 
and  the  Eoyal  College  of  Surgeons.  Tlie  word  "  collegiate  "  has  also  been 
wrongly  assumed  by  certain  scholastic  institutions  aiming  at  a  high  grade 
or  having  high  pretensions.  As  to  the  powers  of  the  English  Universities 
and  other  colleges  to  sell  and  lease  land,  see  21  &  22  Vict.  c.  44;  23  &  24 
Vict.  c.  59,  and  43  &  44  Vict.  c.  46.  For  regulations  affecting  the 
College  of  Physicians,  see  32  Hen.  viii.  c.  40 ;  23  &  24  Vict.  c.  66,  s.  3, 
and  49  &  50  Vict.  c.  48 ;  and  for  those  affecting  the  College  of  Surgeons, 
see  18  Geo.  ii.  c.  15;  38  &  39  Vict.  c.  43,  and  49  &  50  Vict.  c.  48, 
8s.  3,  7). 


CoIIeg^iate  Church. — A  religious  house  built  and  endowed  for 
a  society  or  body  corporate,  including  a  college  or  chapter  consisting  of  a 
dean  or  jjresident  and  canons  or  prebendaries.  Although  independent  of 
any  cathedral,  such  churches  are  nevertheless  under  the  jurisdiction  of  the 
bishop  of  the  diocese  in  which  they  are  situated,  and  he  exercises  visitorial 
powers  over  them.  Those  surviving  at  the  present  day  are  Westminster, 
Windsor,  Wolverhampton,  Heytesbury,  Southwell,  Middleham,  besides 
Brecon  (Wales)  and  Galway  (Ireland).  Of  the  two  first  mentioned  the 
Crown  is  visitor.  As  to  the  government  and  arrangement  of  collegiate 
churches,  see  3  &  4  Vict.  c.  113 ;  4  &  5  Vict.  c.  39  ;  27  &  28  Vict.  c.  70, 
and  36  &  37  Vict.  c.  39.  Their  services  do  not  vary  from  those  in  the 
cathedrals.  As  to  the  resignation  of  incapacitated  deans  and  canons,  see 
35  &  36  Vict.  c.  8.     See  Dean  and  Chaptek. 
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Within  the  limits  allowed  to  this  article  it  is  impossible  to  do  more  than 
indicate  shortly  the  various  legal  aspects  of  the  subject ;  and  it  is  proposed 
to  do  so,  omitting  the  details  of  practice,  for  which  reference  must  be  made 
to  the  recognised  authorities  (Marsden,  Collisions  at  Sea,  and  Williams  and 
Bruce,  Admiralty  Practice),  under  the  following  heads,  namely — 1.  The 
maritime  and  common  laws ;  2.  The  legislation  dealing  with  the  subject ; 
3.  The  jurisdiction ;  4.  The  law  applicable ;  5.  The  liability  for  collision ; 
6.  The  measure  of  damages ;  7.  The  regulations ;  8,  Collision  as  an 
exception  in  policies  and  bills  of  lading. 

1.  Collisions  under  the  Maritime  and  Common  Laws. — Before  this  subject 
was  dealt  with  by  municipal  statutes  and  international  regulations,  it  was 
governed  by  the  general  maritime  law,  as  administered  in  the  Admiralty  Court. 
Actions  for  collisions  between  ships  were  said  to  be  communis  juris,  and  were 
thus  cognisable  in  that  Court  whatever  might  be  the  nationality  of  the  ships, 
and  enforceable  by  a  process  in  rem  on  seizure  of  the  ship,  to  the  negligent 
navigation  of  which  it  was  alleged  that  the  collision  was  due.  The  question 
of  negligence  was  determined  by  the  rules  of  navigation  generally  recognised 
by  the  practice  of  sailors,  e.g.  sailing  vessels  on  the  port  tack  gave  way  to 
those  on  the  starboard  tack ;  and  ships  sailing  free  to  both  the  former ; 
ships  under  way  had  to  avoid  ships  at  anchor,  and  steamships  to  keep  clear 
of  sailing  ships  {The  Dumfries,  1856,  Swa.  63,  and  10  Moo.  P.  C.  461, 
English  and  Danish  ships ;  llie  Zollverein,  1856,  Swa.  96,  English  and  Prus- 
sian ships ;  The  Johan  Friedrich,  1839,  1  Bob.  W.  35,  both  foreign  ships ; 
The  Saxonia  and  Eclipse,  1862,  Lush.  410,  Britisli  and  foreign  ships).  All 
the  high  seas  were  within  the  jurisdiction  of  the  Admiralty  {The  Johan 
Friedrich,  ante);  full  damages  were  recoverable  from  the  ship  in  fault  {Tlic 
Carl  Johan,  1821,  Lord  Stowell,  cited  in  The  Dundee,  1  Hag.  Adm.  113  ;  The 
Girolamo,  1834,  3  Hag.  Adm.  169);  and  the  owner  of  the  ship  was  rendered 
liable  by  the  process  against  the  ship  for  damage  done  by  her  negligent 
navigation  (2%e  Leon,  1881,  6  P.  D.  148).  At  common  law  there  was  a 
similar  jurisdiction  for  all  damage  done  by  ships,  whether  on  the  high  seas 
or  within  the  body  of  an  English  county  (where  the  Admiralty  had  no 
jurisdiction),  but  this  was  not  enforceable  in  rem,  and  was  only  available 
where  the  owner  of  the  negligent  ship  was  resident  within  the  jurisdiction. 
In  it,  as  in  the  Admiralty  jurisdiction,  the  question  of  liability  was 
determined  by  the  general  rules  of  navigation  {Handayside  v.  Wilson,  1828, 
3  Car.  &  P.  528). 

2.  Legislation. — The  subject  was  first  dealt  with  by  the  Legislature  in 
1846  (9  &  10  Vict.  c.  100),  after  the  London  Trinity  House  had  six  years  before 
made  a  rule  for  the  navigation  of  steamships,  namely,  that  they  shall  pass 
on  the  starboard  hand  of  each  other,  which,  though  not  having  the  force  of 
law,  was  enforced  by  the  Admiralty  Court  {The  Friends,  1842,  1  Bob.  W. 
484,  488;  The  Duke  of  Sussex,  1841,  ditto,  275;  The  Lmmaganda  Sara 
Clasina,  1852,  8  Moo.  P.  C.  75).  Under  the  Act  of  1846  and  succeeding 
Acts  of  1851  (14  &  15  Vict.  c.  79)  and  1854  (17  &  18  Vict.  c.  104),  the 
Admiralty  were  given  power  to  make  regulations  as  to  lights  to  be  carried 
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by  vessels,  and  it  was  laid  down  that  ships  meeting  each  other  should  pass 
each  other  on  the  port  side,  and  in  narrow  channels  shall  keep  to  their 
starboard  hand  (Admiralty  orders  as  to  lights  were  made  in  1851  and  1858, 
given  in  Swabey,  Appendix) ;  and  in  1862  regulations  were  embodied  in 
the  M.  S.  A.  of  that  year  (25  &  26  Vict.  c.  63)  with  regard  to  the  navigation 
of  British  ships  ni  all  waters,  and  foreign  ships  in  British  waters.  These 
were  succeeded  by  regulations  made  under  Order  in  Council  in  1863. 
Until  such  regulations  received  the  approval  of  foreign  countries,  they  had 
no  effect  beyond  these  limits ;  and  consequently  in  collisions  outside  British 
jurisdiction  in  which  a  foreign  ship  was  concerned,  the  question  of  liability 
was  decided  by  the  general  maritime  law  {The  Dumfries,  ante;  The 
Zollverein,  ante ;  The  Saxonia,  ante).  The  regulations  of  1863  and  their 
successors  have,  however,  been  adopted  by  all  maritime  nations,  and  have 
thus  formed  from  time  to  time  a  code  of  general  maritime  law  for  this 
purpose. 

The  present  law  governing  the  subject  is  contained  in  the  Merchant 
Shipping  Act,  1894,  which  only  reproduces  its  predecessors'  provisions  on  the 
subject.  By  this  Act  the  Queen  is  empowered,  on  the  joint  recommendation 
of  the  Admiralty  and  the  Board  of  Trade,  by  Order  in  Council  to  make  regu- 
lations for  the  prevention  of  collisions  at  sea,  and  may  regulate  the  lights  to 
be  carried  and  exhibited,  the  fog-signals  to  be  carried  and  used,  and  the 
steering  and  sailing  rules  to  be  observed  by  ships ;  and  those  regulations 
(in  this  Act  referred  to  as  the  Collision  Eegulations)  shall  have  effect  as 
if  enacted  in  this  Act  The  collision  regulations,  together  with  the 
provisions  of  this  part  of  the  Act  relating  thereto,  or  otherwise  relating  to 
collisions,  shall  be  observed  by  all  foreign  ships  within  British  jurisdiction, 
and  in  any  case  arising  in  a  British  Court  concerning  matters  arising  within 
British  jurisdiction,  foreign  ships  shall,  so  far  as  respects  the  collision 
regulations  and  said  provisions  of  this  Act,  be  treated  as  if  they  were  British 
ships  (s.  418),  Under  this  power  regulations  have  been  made  from  time  to 
time,  especially  in  1863,  1880,  and  1884,  the  last  named  of  which  are  in 
force  at  the  present  moment.  Ships,  whether  British  or  foreign,  may  be 
inspected  by  Board  of  Trade  surveyors,  to  see  that  they  are  properly  provided 
with  lights  and  fog-signals  ;  and  if  a  notice  from  the  surveyor  to  make 
good  deficiencies  in  this  respect  be  disregarded,  the  ship  may  be  detained 
till  the  surveyor  certifies  that  she  is  properly  provided ;  or  the  owner  may 
appeal  to  the  Court  of  Survey  for  the  district,  and  a  report  is  made  by  that 
Court  to  the  Board  of  Trade,  who  may  grant  the  certificate,  unless  the 
surveyor  is  accompanied  by  a  representative  of  the  owner  during  the 
survey,  when,  if  they  agree,  there  is  no  appeal  (s.  420).  Local  rules  for 
lights  and  manoeuvres  in  navigation  in  harbours,  rivers,  or  other  inland 
waters,  are  saved,  if  existing,  or  may  be  made  by  Order  in  Council  if  there 
is  no  other  authority  to  do  so  (s.  421).  Every  case  of  collision  and  its 
circumstances  are  to  be  entered  in  the  official  log  of  the  ship,  and  signed  by 
-  the  master,  and  either  the  mate  or  one  of  the  crew,  under  penalty  of  a  £20 
fine  (s.  423).  Accidents  causing  loss  of  life  or  serious  injury  to  persons,  or 
material  damage  affecting  her  seaworthiness  or  efficiency  in  hull  or  machinery, 
sustained  or  caused  by  a  steamship,  must  be  reported  to  the  Board  of  Trade 
(s.  425) ;  and  the  Board  must  also  be  given  notice  of  the  loss  of  a  British  ship 
(s.  426).  Her  Majesty  may,  by  Order  in  Council,  make  rules  as  to  what  signals 
shall  be  signals  of  distress,  and  the  signals  fixed  by  these  rvdes  shall  be 
deemed  to  be  signals  of  distress  (s.  434).  The  collision  regulations  may  be 
applied  by  Order  in  Council  to  the  ships  of  any  foreign  Government  which 
is  willing  that  they,  or  the  provisions  of   the  Act   relating  thereto  as  to 
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collisions,  shall  do  so  when  such  ships  are  beyond  British  jurisdiction,  and 
such  ships  thereby  for  the  purpose  of  the  said  regulations  and  provisions 
may  be  treated  as  if  they  were  British  ships  (s.  424).  Under  an  identical 
provision  in  the  former  Acts,  the  present  regulations  (those  of  1884)  have 
l3een  applied  to  the  ships  of  France,  Greece,  Portugal,  Italy,  Sweden, 
Norway,  Brazil,  Turkey,  Chili,  and  Denmark ;  and  those  of  1880  still  apply 
to  ships  of  Austria-Hungary,  Belgium,  Germany,  Netherlands,  Eussia,  Spain, 
United  States,  Ecuador,  Hawaii,  and  Japan. 

The  sanction  which  enforces  the  observance  of  the  regulations  is  as 
follows : — All  owners  and  masters  of  ships  are  to  observe  the  regulations ; 
wilful  infringement  of  them  by  owners  or  masters  is  a  misdemeanour ;  if 
any  damage  to  person  or  property  arises  from  non-observance  of  them,  it  is 
to  be  deemed  due  to  the  wilful  default  of  the  person  in  charge  of  the  deck 
at  the  time,  unless  it  is  shown  to  the  satisfaction  of  the  Court  that  the 
circumstances  of  the  case  made  a  departure  from  the  regulations  necessary ; 
when  in  a  case  of  collision  it  is  proved  that  any  of  the  collision  regulations 
has  been  infringed,  the  ship  infringing  the  regulation  is  deemed  to  be  in 
fault,  unless  the  departure  from  it  was  made  necessary  by  the  circumstances 
of  the  case  (s.  419). 

The  effect  of  this  is  to  create  a  statutory  presumption  of  fault  on  proof  of 
the  infringement  of  a  regulation,  which  can  only  be  met  by  showing  that 
such  infringement  was  necessary  for  the  safety  of  the  navigation  (Lord  Black- 
burn, The  Khedive,  1880,  5  App.  Cas.  876,  882 ;  and,  for  instances,  see  The 
Chilian,  1881,  4  Asp.  473,  and  The  Benares,  1883,  9  P.  D.  16),  or  that  such 
infringement  could  not  by  any  possibility  have  contributed  to  the  colli- 
sion, the  burden  of  showing  this  lying  on  the  party  guilty  of  the 
infringement,  and  proof  that  the  infringement  did  not  in  fact  contribute  to 
the  collision  being  excluded  {The  Fanny  M.  Carvill,  1875,  13  App.  Cas.  455, 
note  (P.  C),  followed  in  The  Glamorganshire,  1888,  ditto,  454  (P.  C),  and 
approved  by  the  House  of  Lords  in  The  Duke  of  Buccleuch  [1891],  App,  Cas. 
310).  Previously  to  1873  it  was  necessary  in  each  case  to  ascertain  whether 
the  infringement  of  a  regulation  actually  caused  or  contributed  to  the  colli- 
sion or  not  {The  Fenha7n,  1870,  L.  E.  3  P.  C.  212;  The  Bonyainville,  1873, 
L.  E.  5  ditto,  316);  but  this  was  altered  by  a  provision  of  the  Merchant 
Shipping  Act  of  that  year  identical  with  the  present  law  (36  &  37  Vict, 
c.  73,  s,  17  ;  The  Khedive,  ante). 

In  the  following  cases  vessels  have  been  held  to  blame  for  the 
infringement  of  a  regulation  which  might  possibly  have  contributed  to 
the  collision:  a  steamer  under  way  without  a  masthead  light,  though 
the  other  ship  saw  her  side  light  some  time  before  collision  {The  Lapwing, 
1882,  7  App.  Cas.  512);  a  ship's  light  not  burning  when  she  was  first 
sighted  {The  Hibernia,  1874,  2  Asp.  454);  not  sounding  a  mechanical  fog- 
horn, though  a  mouth-horn,  which  was  used  instead,  was  actually  heard 
by  the  other  ship,  and  at  the  time  that  the  vessel  sailed  from  port  the 
regidation  requiring  a  mechanical  horn  was  not  in  force  {T'he  Love  Bird, 
1881,  6  P.  D.  80).  While  in  the  following  cases  such  infringement  has  been 
held  without  possible  effect  on  the  collision :  side  lights  showing  over  the 
wrong  side,  owing  to  their  not  being  properly  screened,  but  still  not  visible 
to  the  approaching  vessel  {The  Fanny  M.  Carvill,  ante);  where  a  sailing 
trawler  when  trawling  did  not  show  side  hghts  but  only  a  masthead  light, 
but  it  made  no  difference,  as  the  other  vessel  would  not  have  seen  them  as 
she  had  no  lookout  {The  Englishman,  1877,  3  P.  D.  18),  or  a  sailing  trawler 
carrying  a  masthead  hght  as  well  as  side  hghts,  but  such  masthead  light  not 
being  visible  to  the  other  vessel  {The  Chusan,  1885,  5  Asp.  476);  a  side  hght 
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partially  obscured  by  a  bellying  foresail  from  showing  right  ahead  when  the 
other  vessel  was  a  point  and  a  half  on  the  other  bow  {The  Duhe  of 
Buccleuch,  ante) ;  a  brig  being  overtaken  by  another  ship,  and  carrying  an 
improper  stern  light,  which  could  not  have  been  visible  to  the  other  ship 
{The  Breadalbane,  1881,  7  P.  D.  186). 

This  statutory  presumption,  however,  will  not  arise  upon  any  infringe- 
ment of  a  regulation  which  is  applicable  to  the  case :  it  only  does  so  if 
those  in  charge  of  the  vessel  acting  with  reasonable  and  ordinary 
knowledge  and  skill  know  that  the  regulation  becomes  applicable  (Lord 
Blackburn  in  The  Khedive,  ante ;  Lord  Esher  in  The  Beryl,  1884,  9  P.  D. 
137  ;  Lord  Herschell  in  The  Theodore  H.  Band,  1887,  12  App.  Gas.  247,  and 
The  Memnon,  1889,  6  Asp.  488).  "  A  man  need  not  exercise  his  judgment 
instantaneously,  a  short  but  very  short  time  must  be  allowed  for  this 
purpose  "  (Butt,  J.,  The  Emmy  Haase,  1884,  9  P.  D.  81).  Though  the 
regulations  are  intended  for  "  preventing  collisions,"  it  seems  that  this 
presumption  will  apply,  even  where  the  collision  is  from  the  first 
inevitable  {The  Buckhurst,  1881,  6  P.  D.  152  ;  The  Khedive,  ante,  Lord 
Blackburn,  pp.  885  and  895),  for  the  statutory  rule  was  enacted  to  lessen 
the  results  of  collision  (Lord  Watson,  ibid.).  The  words  "  collision  regulations  " 
upon  infringement  of  which  this  presumption  of  fault  arises  include,  besides 
the  general  regulations,  regulations  made  by  Order  in  Council  under  sec.  421 
and  its  predecessors,  e.g.  the  Humber  statutory  rules  {I'he  Bijjon,  1885,  10 
P.  D.  65),  statutory  rules  in  the  Mersey  {The  Lady  Bownshire,  1878,  4  P.  D. 
26 ;  The  Vera  Cruz  (No.  1),  1884,  9  P.  D.  88),  or  those  under  the  Dock- 
yard Ports  Eegulation  Act,  1865  (28  &  29  Vict.  c.  125,  s.  7),  or  those  under 
the  Solent  Navigation  Act,  1881  (44  &  45  Vict.  c.  219,  s.  8);  but  not  local 
rules  made  under  a  local  Act,  e.g.  the  Thames  rules  {The  Harton,  1884, 9  P.  D. 
44;  The  Monte  Bosa  [1893],  Prob.  23).  But  if  the  regulations  apply  to  the 
locality  of  the  collision  as  well  as  the  local  rules,  the  section  comes  into 
force  on  a  breach  of  the  general  rules  {The  Oiol  v.  Ariadne,  1881,  9  Sess. 
Ca.  (4th)  118,  collision  in  the  Clyde).  Where  rules  under  a  local  Act  prevail, 
no  presumption  of  fault  arises  on  the  breach  of  any  of  them,  but  such  fault 
must  be  shown  to  have  contributed  in  fact  to  the  collision  {The  Monte 
Bosa,  ante). 

An  infringement  of  an  applicable  regulation  may  also  be  so  trifling 
as  not  to  oblige  the  Court  to  find  the  vessel  in  fault,  e.g.  a  side  light 
obscured  by  the  cathead  from  2^  to  3  degrees,  though  otherwise  in 
accordance  with  the  regulations  {The  Fire  Queen,  1887,  12  P.  I).  147); 
"  a  literal  compliance  with  the  regulations  is  an  impossibility,  what  we  must 
look  to  is  whether  there  is  a  reasonable  compliance  with  them"  (Butt  J.,  Hid.). 

The  Merchant  Shipping  Acb  similarly  attaches  a  presumption  of  fault 
to  breach  of  another  duty  of  all  ships  in  collision.  In  case  of  collision  it  is 
the  duty  of  the  master,  or  person  in  charge,  of  each  vessel,  if  it  can  with 
safety  to  itself  do  so,  to  render  assistance  to  the  other,  and  stand  by  her  so 
long  as  it  is  necessary,  and  to  give  to  the  master  of  the  other  ship  the  name 
of  his  ship,  and  the  port  to  which  she  belongs,  and  the  ports  from  which  she 
comes  and  whither  she  goes.  If  any  master  fail  without  reasonable  cause 
to  do  so,  in  the  absence  of  proof  to  the  contrary,  the  collision  is  to  be  deemed 
to  have  been  caused  by  his  wrongful  act,  neglect,  or  default :  he  is  guilty  of 
a  misdemeanour,  and  is  liable  to  have  his  certificate  cancelled  or  suspended 
(s.  422).  Under  the  old  Admiralty  law  in  the  event  of  failing  to  "  stand 
by,"  the  ship,  though  not  held  to  blame,  was  condemned  in  the  costs  of  the 
suit  {The  Celt,  1836, 3  Hag.  Adm.  321).  The  present  section  reproduces  sec.  36 
of  the  M.  S.  A.,  1872,  and  casts  on  the  ship  infringing  it  the  burden  of 
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proving  that  the  collision  was  not  due  to  her  negligence.  A  ship  has  been 
so  held  to  blame,  although  too  much  damaged  to  render  assistance,  for  not 
answering  signals  of  distress  from  the  other  ship  {The  Emmy  Haase,  ante ; 
The  Adriatic,  1875,  3  Asp.  16).  When  the  collision  is  between  a  tug  and 
tow  and  a  third  ship,  the  tug  must  stand  by  the  ships  in  collision,  but  this 
statutory  duty  will  not  prevent  her  recovering  salvage  for  so  doing  if  the 
collision  is  not  due  to  her  negligence  {The  Hannibal  v.  The  Queen,  1867, 
L.  E.  2  Ad.  &  Ec.  56).  The  "person  in  charge"  is  the  master  and  not  the 
pilot,  and  if  a  ship  while  in  charge  of  a  compulsory  pilot  fails  to  stand  by 
after  a  collision,  her  owners  are  none  the  less  able  to  plead  compulsory 
pilotage  as  a  defence  to  the  collision  {The  Queen,  1867,  L.  li.  2  Ad.  &  Ec. 
354).  The  section  has  been  applied  to  a  case  of  collision  with  an  open 
fishing  boat  {Ex  parte  Ferguson,  1871,  L.  R  6  Q.  B.  280). 

These  two  statutory  presumptions,  it  seems,  apply  to  all  ships  whether 
British  or  foreign,  and  whether  in  British  waters  or  not  {Tlie  Magnet,  1875, 
L.  E.  4  Ad.  &  Ec.  417  ;  The  Englishman,  ante ;  The  Love  Bird,  ante  ;  The  Vera 
Cruz,  ante  ;  Marsden,  63) ;  except  ships  belonging  to  Her  Majesty,  which  are 
exempt  from  the  provisions  of  the  M.  S.  A.  {H.M.S.  Topaze,  1864,  2  M.  L.  C.  38, 
and  H.M.S.  Supply,  1865,  ibid.  262 ;  M.  S.  A.  s.  741),  but  are  governed  by 
Admiralty  regulations  which  are  in  identical  terms  with  the  general  ones, 
and  thus  a  Queen's  ship  has  been  held  liable  under  the  presumption  contained 
in  sec.  419  {The  Lapwing,  1882,  7  App.  Gas.  512).  There  are  similar  provisions 
in  several  of  the  British  colonies  (Marsden,  64).  The  other  legislation  on 
the  subject  will  be  found  under  the  next  head. 

3.  Jurisdietion. — Both  the  Admiralty  Courts  and  Common  Law  Courts 
had  jurisdiction  over  causes  of  collision,  the  former  only  on  the  high  seas  (which 
included  all  waters  where  the  tide  ebbs  and  flows  and  where  great  ships  do 
go  (13  Eich.  II.  5  and  15  ibid.  3),  and  thus  foreign  w\aters),  the  latter  every- 
where ;  the  former  either  by  a  process  against  the  ship  or  against  its  owner 
personally,  the  latter  only  by  personal  process  against  the  owner.  The 
Admiralty  Court  was  liable  to  be  prohibited  if  it  exercised  jurisdiction  over 
causes  arising  within  a  county  (  Violet  v.  Blague,  1618,  Cro.  (2),  514;  Martin  v. 
Green,  1664, 1  Keb.  730  ;  Velthusen  v.  Ormsley,  1789,  3  T.  E.  316) ;  e.g.  in  the 
Thames  {The  Eliza  Jane,  1836,  3  Hag.  Adm.  335),  or  the  Humber  {The  FuUic 
Opinion,  1832,  2  Hag.  Adm.  398),  or  the  Solent  {The  Lord  of  the  Lsles,  ibid.), 
even  tliough  the  ship  were  foreign,  and  there  would  have  been  no  remedy 
at  common  law  ;  but  in  this  latter  case  the  Admiralty  Court  did,  when  not 
prohibited,  exercise  jurisdiction  {The  Good  Intent  v.  7'Ac  Prinee  Christian, 
1774,  Mars.  Adm.  130).  The  Adnjiralty  jurisdiction  was,  however,  extended 
by  statutes  of  the  present  reign :  the  Admiralty  Act  of  1840  (3  &  4  Vict. 
c.  65,  s.  6)  providing  that "  the  High  Court  of  Admiralty  shall  have  juiisdiction 
to  decide  all  claims  whatsoever  in  the  nature  of  .  .  .  damage  received  by 
any  ship  or  sea-going  vessel  .  .  .  whether  such  ship  or  vessel  may  have 
been  within  the  body  of  a  county  or  on  the  high  seas  at  the  time  when 
.  .  .  the  damage  was  received  in  respect  of  which  such  claim  is  made  " ;  and 
that  of  1861  (24  Vict.  c.  10,  s.  7)  providing  that  "  the  High  Court  of  Admiralty 
shall  have  jurisdiction  over  any  claim  for  damage  done  by  any  ship."  Under 
these  provisions  it  has  been  held  that  the  Admiralty  Court  has  jurisdiction 
over  a  collision  between  two  British  ships  in  foreign  inland  waters  {The 
Diana,  1862,  Lush.  539),  or  a  collision  between  two  foreign  ships  in  foreign 
inland  waters  {The  Courier,  ibid.  541);  though  in  an  earlier  case  the  Court 
declined  to  exercise  jurisdiction  in  the  case  of  two  foreign  ships  in  a  Turkish 
river,  115  miles  from  the  sea  {The  Ida,  1860,  Lush.  6) ;  and  it  has  no  jurisdic- 
tion over  a  collision  between  a  British  ship  and  a  pier  altached  to  foreign 
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soil,  even  though  it  belong  to  British  subjects,  for  that  is  not  a  transitory 
action  {The  M.  Moxham,  1876,  1  P.  D.  107).  It  bad  jurisdiction  over 
a  collision  happening  in  a  dock  connected  with  the  river  Thames,  by 
channels  provided  with  gates  and  locks  {R.  v.  Judge  of  City  of  London 
Court,  1882,  8  Q.  B.  D.  609).  A  collision  between  a  ship  and  a  barge  in 
the  body  of  a  county  was  triable  in  Admiralty  {The  Mcdvina,  1862,  Lush. 
493) ;  but  not  one  between  two  barges,  both  of  which  are  propelled  by  oars, 
as  neither  is  a  "shif)"  within  the  statute  {Everard  v.  Keiulall,  1870,  L.  R.  5 
C.  P.  428) ;  it  has  been  since  held  that  a  hopper  barge  not  propelled  by  oars, 
or  otherwise  than  by  being  towed,  is  a  "  ship  "  within  the  definition  given 
in  the  M.  S.  A.,  which  is  identical  with  that  given  in  the  Admiralty  Act  of 
1861  {The  Mac,  1882,  7  P.  D.  126). 

The  lien  for  collision  against  the  res  causing  it,  though  she  is  not  herself 
in  collision  {The  Sisters,  1876, 1  P.  D.  117), is  a  maritime  one,  i.e.  attaches  to 
it  even  though  it  has  changed  hands  since  the  collision  {I'he  Bold  Buccleuch, 
1852,  7  Moo.  P.  C.  267),  whether  the  collision  be  on  the  high  seas  or  in  inland 
waters  ( The  Heinrich  Bjorn,  1886, 11  App.  Gas.  282,  Lord  Bramwell) ;  and  see 
Lien  (Maritime).  Jurisdiction  over  collisions  forms  part  of  the  County 
Courts  Admiralty  jurisdiction,  limited  to  claims  for  a  certain  amount. 
See  County  Courts.  Both  the  Admiralty  and  common  law  jurisdictions 
are  now  vested  in  the  High  Court,  and  the  Admiralty  Division  has  thus 
co-extensive  jurisdiction  with  any  other;  but  the  process  in  rem  is  only 
available  in  the  Admiralty  Division,  and  in  causes  over  which  the  Admiralty 
Court  had  jurisdiction;  and  hence  arises  the  importance  of  the  inquiry 
whether,  previously  to  the  Judicature  Acts,  the  High  Court  of  Admiralty 
had  jurisdiction. 

Besides  the  Admiralty  statutes,  the  Merchant  Shipping  Act  gives 
an  extended  jurisdiction  over  claims  for  damage  by  collision.  By  sec.  688 
(1)  "  whenever  any  injury  has  been  caused  to  any  property  belonging  to  Her 
Majesty,  or  any  of  Her  Majesty's  subjects  by  any  foreign  ship,  and  at  any 
time  thereafter  that  ship  is  found  in  any  port  or  river  of  the  United 
Kingdom,  or  within  three  miles  of  the  coasts  thereof,  a  judge  of  any  Court 
of  Eecord  in  the  United  Kingdom  .  .  .  may,  upon  its  being  shown  to  him 
by  any  person  applying  summarily  that  the  injury  was  probably  caused  by 
the  misconduct  or  want  of  skill  of  the  master  or  mariners  of  the  ship, 
issue  an  order  directed  to  any  officer  of  customs  or  other  officer  named  by 
the  judge  or  Court  .  .  .  requiring  him  to  detain  the  ship  until  such  time  as 
the  owner,  master,  or  consignee  thereof  has  made  satisfaction  in  respect  of 
the  injury,  or  has  given  security  to  be  approved  by  the  judge,  etc.,  to  abide 
the  event  of  any  action,  suit,  or  other  legal  proceeding  that  may  be  instituted 
in  respect  of  the  injury,  and  to  pay  all  costs  and  damages  that  may  be 
awarded  thereon  ;  and  every  officer  of  customs  or  other  officer  to  whom  the 
order  is  directed  shall  detain  the  ship  accordingly.  (2)  Where  it  appears 
that  before  an  application  can  be  made  under  this  section  the  ship  in 
respect  of  which  the  application  is  to  be  made  will  have  departed  from  the 
limits  of  the  United  Kingdom,  or  three  miles  from  the  coast  thereof,  the 
ship  may  be  detained  for  such  time  as  will  allow  the  application  to  be  made, 
and  the  result  thereof  to  be  communicated  to  the  officer  detaining  the  ship, 
and  that  officer  shall  not  be  lial)le  for  any  costs  or  damages  in  respect  of 
the  detention,  unless  the  same  is  proved  to  have  been  made  without 
reasonable  grounds.  (3)  In  any  legal  proceeding  in  relation  to  any  such 
injury  aforesaid,  the  person  giving  security  shall  be  made  defendant  .  .  . 
and  shall  be  stated  to  be  the  owner  of  the  ship  that  has  occasioned  the 
damage ;  and  the  production  of  the  order  of  the  judge,  etc.,  made  in  relation 
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to  the  security,  shall  be  conclusive  evidence  of  the  liability  of  the  defendant 
to  the  proceedings."  It  was  held  under  the  identically  worded  section 
(s.  527)  of  the  Merchant  Shipping  Act,  1854,  that  this  gave  a  remedy  in 
rem  against  the  ship  (The  Bilbao,  1860,  Lush.  149,  damage  by  a  foreign 
ship  to  a  barge  in  the  Thames,  decided  before  the  Admiralty  Act  of  1861). 

An  action  in  personam  for  collision  may  be  brought  in  any  Division  of 
the  High  Court  of  Justice,  and  if  the  ship  which  has  done  the  damage 
sinks  in  the  collision,  this  is  the  only  remedy  available.  If  the  owners  of  the 
sunken  ship  bring  a  cross  causeorcounter-claim  in  respect  of  the  same  collision, 
they  can  arrest  the  plaintiffs'  ship  without  themselves  giving  the  plaintiffs 
any  security  to  meet  judgment  in  the  action  in  personam  ;  but  if  the  owners 
of  the  sunken  ship  first  bring  their  action  in  rem,  and  the  owners  of  the 
other  bring  a  cross  action  in  personam,  the  former  will  not  be  allowed  to 
arrest  the  defendants'  ship  without  giving  the  defendants  security  to  meet 
judgment  in  the  cross  action  (Admiralty  Court  Act,  1861,  s.  35 ;  The 
Roiujemont  [1893],  Pro)).  275).  An  action  in  personam  for  collision,  whether 
on  the  high  seas  or  within  British  or  foreign  waters, cannot  be  brought  against 
a  person  not  domiciled  within  the  jurisdiction,  unless  the  writ  can  be 
served  on  him  within  the  jurisdiction,  and  the  jurisdiction  for  this  purpose 
ends  at  low-water  mark  of  the  coast,  and  no  service  of  the  writ  out  of  the 
jurisdiction  will  be  ordered  in  such  a  case  {In  re  Smith,  1876,  1  P.  D.  300 ; 
'The  Vivar,  1876,  2  P.  D.  29  ;  Harris  v.  Owners  of  Franconia,  1877, 2  C.  P.  D. 
173). 

In  practice  almost  all  cases  of  collision,  owing  to  the  advantage  given 
by  the  process  in  rem,  are  tried  in  the  Admiralty  Division ;  and  the 
following  instances  will  serve  to  illustrate  the  various  forms  which  an 
action  for  damages  by  collision  may  take.  It  may  be  a  collision  between 
two  ships  on  the  high  seas  {Chartered  Bank  of  India  v.  Netherlands  India 
S.  N.  C,  1883,  10  Q.  B.  D.  521),  or  in  British  waters  or  foreign  waters, 
whether  both  ships  are  British  or  both  foreign,  or  one  British  and  the  other 
foreign  (see  cases  ante)]  or  between  a  ship  and  a  ship  aground  {The 
Elizabeth  and  Adalia,  1870,  3  M.  L.  C.  345);  or  a  ship  sunk  {The  Douglas, 
1881,  7  P.  D.  107 ;  The  Utopia  [1893],  App.  Cas.  542) ;  or  a  ship  at  anchor 
{The  Batavier,  1845,  2  Rob.  W.  407);  or  a  dumb  barge  {The  Swallow,  1877, 
3  Asp.  371) ;  or  a  keel,  i.e.  a  craft  having  no  masts  and  punted  by  a 
pole  {2'he  Sarah,  1862,  Lush.  549);  or  an  anchor  {The  Rhosina,  1885,  10 
P.  D.  24  and  131) ;  or  a  lightship,  buoy,  or  beacon,  for  which  a  penalty 
of  £50  may  be  inflicted  by  M.  S.  A.,  1894,  s.  666  {The  Indus,  1886,  12 
P.  D.  46) ;  or  a  tug  and  tow  {The  American  v.  The  Syria,  1874,  L.  E.  6  P.  C. 
132)  ;  or  a  fishing  boat  {ExjJarte  Ferguson,  1871,  L.  E.  6  Q.  B.  280)  ;  or  a  dock 
{The  Zeta  [1893],  App.  Cas.  468) ;  or  a  pier  {The  Sinquasi,  1880,  5  P.  D.  241)  ; 
or  a  breakwater  {The  Uhla,  1867,  L.  E.  2  Ad.  &  Ec.  29  n. ;  The  Excelsior,  1868, 
ibid.  268);  or  a  sea  wall  {The  Industrie,  1871,  L.  E.  3  Ad.  &  Ec.  303);  or 
the  stump  of  a  beacon  {Gilbert  v.  Corporation  of  Trinity  House,  1886,  17 
Q.  B.  D.  795) ;  or  a  dolphin  {The  Albert  Edward,  1875,  44  L.  J.  Ad.  49) ;  or 
a  diver  {The  Sylph,  1867,  L.  E.  1  Ad.  &  Ec.  24);  or  a  telegraph  cable  {The 
Clara  Killam,  1870,  L.  E.  3  Ad.  &  Ec.  161);  or  an  oyster  bed  {The  Octavia 
Stella,  1887,  6  Asp.  182).' 

4.  The  Law  applicable  to  Collisions. — The  law  to  be  applied  in  a  case 
of  collision  generally  depends  on  the  place  where  it  happens.  A  case  of 
collision  upon  the  high  seas  between  any  ships,  whether  foreign  or  British, 
is  governed  by  the  general  maritime  law  as  administered  in  England,  and 
not  by  the  law  of  tlie  flags  under  which  the  ships  are  sailing  {T'lie  Dundee, 
1823,1  Hag.  Adm.  113, Lord  Stowell ;  The  Johan  Friedrich,1839, 1  Eob.  W.35, 
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and  The  Milan,  1861,  Lush.  388,  Dr.  Lushington ;  The  Leon,  1881  6  P.  D.  148, 
S?r  R.  Phillimore) ;  and  by  that  law  the  shipowner  is  liable  for  the  neghgence 
of  the  master  and  crew  of  his  ship  {Chartered  Bank  ofIndmc^,e,ante,  Bret 
andLindleyLJJ.);  wliether  the  Court  has  Admiralty  jurisdiction  or  not 
Itl^tarine  Tel.  Co.  v.  Diekson,  1864,  15  C.  B.  N.  S.  7n9,  7  9)      T^nis  m  a 
colhsion  between  an  English  and  a  Spanish  shii3,  a  defence  thf  ^he  ^a^age 
was  caused  by  the  negligence  of  the  Spamsh  ships  crew   for  which   by 
Spanish  law  the  maste^and  crew,  and  not  the  owner,  were  liable  was  held 
to  be  bad  {The  Leon,  ante);  in  a  colhsion  between  two  ships  saihng  und^ei 
the  Dutch  W,  the  general  maritime  law,  and  not  the  Dutch,  was  applied 
{Chartered  Bank  of  India  case,  ante) ;  whde  in  a  case  where  aj^ench  ship 
collided  with  an  English  ship  on  the  high  seas,  and  the  defendant  m  the 
ac  ion  pleaded  that  the  damage  was  not  committed  by  him  personally  and 
that  he  was  a  French  subject  and  was  not  by  French  law  responsible  for 
the  act  of  the  master  of  the  ship  (whose  negligence  caused  the  collision 
but  that  by  that  law  a  French  company  which  was  owner  of  the  ship  and 
the  employer  of  the  master  was  alone  liable,  this  ^as  held  to  be  a  goo^l 
defence  to  the  action  {General  Steam  K  Co.  v.  Gmllou,  1843,  11  Mee.  &  \\. 

^^^bn^^the  other  hand,  where  the  colhsion  takes  place  m  territorial  waters, 
the  'overnin,  law  is  the  territorial  law;  and  if  by  that  law  the  owner  i 
riot  liable  for  the  ne-licvence  of  his  master  and  crew,  he  is  free  from 
habil  ty  t  a  Biillh  Court.  Thus  where  a  ship  collided  with  a  pier  on 
Spanish  soil  and  the  parties  agreed  that  all  remedies  against  the  ship  and 
hHwiers  shall  be  tZ  in  En|land,  aiuUhe  Enghsh  Court  thus  had  jiiris- 
diction  "  by  contract  as  well  as  consent,"  it  was  held  that  the  law  of  bpain 
must  be  applied,  by  which  (it  was  said)  the  owners  ^^^^^^^^^^f  ^.  °\J^^^ 
necdi-ence  of  the  master  and  crew  {The  M.  Moxham,  1876,  1  I.  D.  10/ 
so^k.  Maehin,  Nov.  1884,  Admiralty  Court).  The  same  ponx^  was  raised 
in  a  recent  case  {Imperial  Japanese  Government  y.F.  (^  0.  b.  iV.  0.  [iiiJO}, 
App  Cas  644),  whether  a  collision  between  a  Japanese  man-of-war  and 
Tmail  steamer  in  the  Inland  Sea  of  Japan  was  governed  by  Japanese 
law,  by  which  the  Emperor  is  not  liable  for  the  negligence  of  h 
servants  or  by  general  maritime  law,  but  was  not  decided  In  The 
IZ?  1862,'Liish.  410,  the  Privy  Council  held  that  m  the  So|en t 
which  is  part  of  the  county  of  Hampshire  (see  The  Lord  of  the  Isles, 
an  A  an  English  statute  did  not  govern  navigation  but  the  general  mari- 
thne  law  applied.  Though  the  lex  loei  does  govern  for  certain  purposes  it 
ot  allied  in  a  Bri^tish  Court  to  exclude  the  pi;otections  given  by 
British  law,  e.g.  the  employment  of  a  compulsory  pilot  {The  Halley,  1868, 

L.  R.  2  P.  C.  193 ;  and  see  Pilot).  .        ,  •    .   p      •  -RvJf.-.i. 

Local  regulations,  whether  British  or  foreign,  bnid  foreign  or  Bntish 

ships  respectively  in  certain  waters  {The  Fyenoord,  18d8,  Swa.  o74,  The 

^t  zif.^i^>^?SSr^Primarily  the  actual  pei.on  wliose  neghgence 
causes  the  collision  is  hable  for  the  damages  caused  by  it ;  this  i«  the  case 
where  the  negligent  vessel  belongs  to  a  sovereign  for  no  P^-^^^J^^^^^^f/XT 
available  againsttheship,noris  the  sovereign  liable  ^^J^^r.^I^'  l^l' 
1  Rob.  Wr374;  The  Voleano,  1844,2  ih^d.  3?^;  The  Bxrkenhead,  1848, 
.3  iUd  75;  The  Bellerophon,  1875,  3  Asp.  58;  The  Farlement  Beige  1880 
5  P  D.  197)  :  and  only  the  officer  actually  in  charge  at  the  time  of  colisionis 
so  liable  {The  Mentor,m%  1  Rob.  C.  337;  Nicliolsoy.Mounsey,fl%l^ 
East  384  13  R.  R.  501).  In  practice,  however,  the  Lords  of  the  Admiralty 
appe'a    to  defend  a  suit   or  colhsion  brought  against  the  officer  m  charge  of 
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a  Queen's  ship,  and  foreign  Governments  submit  themselves  to  the  jurisdiction 
of  the  Court  {The  Prins  Frederick,  1820,  2  Dod.  451). 

Generally  the  owner  of  the  ship  is  liable,  because  he  is  the  employer  of 
the  persons  navigating  her,  and  in  absence  of  proof  to  the  contrary  those  in 
charge  of  a  ship  are  presumed  to  be  employed  by  her  owners  {Jo]/ce  v.  Oajjel, 
1838,  8  Car.  &  P.  370).  Primd  facie  the  registered  owner  of  the  ship  is  the 
real  owner  {Frazer  v.  Cuthhertson,  1880,  6  Q.  B.  D.  93,  98,  Bowen,  L.J.), 
but  this  presumption  may  be  rebutted  by  proof  that  the  actual  owner  is 
somebody  else  or  is  not  the  employer  of  the  persons  in  charge  of  the  ship 
(Hibbs  v.  Boss,  1866,  L.  E.  1  Q.  B.  D.  534),  for  the  shipowner  is  not  liable 
qud  owner  but  qtid  employer  (Lord  Cairns,  Hirer  Wear  Commissioners  v. 
Adamson,  1877,  2  App.  Cas.  751).  The  act  of  negligence  nmst  be  within  the 
scope  of  the  servant's  employment  (The  Thetis,  1869,  3  M.  L.  C.  357,  where 
a  captain  was  held  to  have  implied  authority  from  his  owners  to  take 
another  vessel  in  tow,  and  to  render  them  liable  for  a  collision  in  the  course 
of  the  towage) ;  and  the  owner  will  not  be  liable  for  a  criminal  act  of  his 
master  (The  Druid,  1842,  1  Kob.  W.  391,  a  case  of  wilful  collision;  The 
Ida,  ante,  wilfully  cutting  another  ship  adrift;  so  The  James  Seddon,  1866, 
L.  K.  1  Ad.  &  Ec.  64) ;  but  he  is  liable  for  the  wilful  negligence  of  the  master 
or  crew  in  infringing  the  regulations  (The  Seine,  1859,  Swa.  411),  even 
though  that  negligence  is  criminal  (The  Franconia,  1877,  2  P.  D.  8  and  163, 
manslaughter).  The  charterer  of  a  ship  may  be  in  the  position  of  a  pro 
hac  vice  owner  and  be  liable  for  her  navigation  by  his  servants  (see 
Charter-Pakty),  when  the  real  owner  will  be  free  from  liability 
(Hodgldnson  v.  Fernie,  1857,  2  C.  B.  N.  S.  415). 

The  owner  of  a  ship  may  be  liable  by  statute  for  damage  done  by  her 
negligent  navigation,  whether  the  crew  are  his  servants  or  not,  c.(j.  by  the 
Harbours,  Docks,  and  Piers  Act,  1847,  s.  74,  for  damage  to  harbour  works,  to 
which  that  Act  extends ;  and  the  ship  may  be  detained  by  the  harbour  owner 
till  sufficient  security  has  been  given  for  the  amount  of  damage  done  by  her ; 
and  it  seems  that  a  maritime  lien  thereupon  arises  against  the  ship  (The 
Merle,  1874,  31  L.  T.  447);  but  this  will  not  make  him  liable  for  damage 
done  by  the  ship,  owing  to  vis  major,  such  as  tempest  or  act  of  God  (Eiver 
Wear  case,  ante).  It  has  been  a  question  whether  the  extent  of  the  ship's 
liability  in  admiralty  for  damage  by  collision  is  greater  than  that  of  the 
owner  at  common  law,  i.e.  whether  in  any  case  the  ship  is  liable  m  rem 
where  the  owner  would  not  be  in  personam.  The  balance  of  authority  is 
in  favour  of  making  the  two  liabilities  co-extensive.  "  Where  damages  are 
claimed  for  tortious  collisions,  a  chattel,  such  as  a  ship  .  .  ,  may  be  and 
frequently  is  spoken  of  as  the  wrong-doer ;  but  it  is  obvious  that  although 
redress  may  be  sometimes  obtained  by  means  of  the  seizure  and  sale  of  the 
ship  .  .  .  the  chattel  itself  is  only  the  instrument,  by  the  improper  use  of 
wliich  the  injury  is  inflicted  by  the  real  wrong-doer"  (Selwyn,  L.J.,  The 
Halley,  1868,  L.  E.  2  P.  C.  193,  201).  "  In  a  claim  made  in  respect  of  a 
collision  the  pro})erty  is  not  treated  as  the  delinquent  2)cr  se.  Though  the 
ship  has  been  in  collision,  and  has  caused  injury  by  reason  of  the  negligence 
or  want  of  skill  of  those  in  charge  of  her,  yet  she  cannot  be  made  the  means 
of  compensation,  if  those  in  charge  of  her  were  not  the  servants  of  her  then 
owner,  as  if  she  was  in  charge  of  a  compulsory  pilot.  This  is  conclusive 
to  sliow  tliat  the  liability  to  compensate  must  bo  fixed  not  merely  on  tlie 
proi)erty  but  also  on  the  owner  through  the  property  "  (Brett,  L.J.,  The 
Farlement  BeUje,  ante,  218).  "  In  all  causes  of  action  which  may  arise  from 
circumstances  occurring  during  the  ownership  of  persons  wliose  ship  is 
proceeded  against,  no  suit  can  ever  be  maintained  against  a  ship  where  the 
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owners  are  not  themselves  personally  liable  or  where  their  personal  liability- 
has  not  been  given  up,  as  in  bottomry  bonds,  by  taking  a  lien  on  the  vessel; 
and  in  such  cases  the  liability  of  the  ship  and  of  the  owner  are  convertible 
terms"  (Dr.  Lushington,   The  Druid,  ante).     There  have   been,  however, 
decisions  where  the  ship  has  been  held  liable  where  the  owners  would  not 
have  been  at  common  law ;  thus,  where  a  yacht  was  put  in  the  hands  of  an 
agent  for  sale,  and  owing  to  his  negligence  collided  with  another  sliip,  she 
was  held  liable  in  rem\The  Ruby  Queen,  1861,  Lush.  266),  but  in  a  some- 
what similar  case  it  was  held  no  action  in  rem  lay  {The   Orient,  1871, 
L.  R  3  P.  C.  696) ;  where  a  ship  was  chartered  to  the  French  Government, 
and   while   in   tow   of   a   steamer   which   the   charterers   ordered   her   to 
employ,  and  by  her  fault,  collided  with  another  ship,  it  was  held  that 
a    maritime    lien    for    damage    attached,    notwithstanding    the    contract 
between  her  owners    and    the    charterers   {The    Ticonderoga,    1859,   Swa. 
215,  Dr.  Lushington,  who  added  that  the  same  rule  would  apply  if  the 
ship  were  absolutely  demised  to  another  person) ;   and  in  a  case  of   this 
latter   description   Sir   E.    Phillimore    decided    according   to   the   opinion 
of  Dr.  Lushington  {The  Lemington,  1874,  2  Asp.  475),  on  the  ground  that 
"  a  vessel   placed  by  its  real  owners  wholly  in  the  control  of  charterers 
or  hirers,  and  employed   by  the   latter   for  the  lawful  purposes  of  the 
hiring,  is  held  by  the  charterers  as  pro  hac  vice  owners.     Damage  wrong- 
fully done  by  the  res  wliile  in  possession  of  the  charterers  is  therefore 
damage  done  by  the  owners  or  their  servants,  although  those  owners  may 
be  only  temporary."     In  The  T'asmania  (1888, 13  P.  D.  110),  where  a  tug  was 
chartered  by  the  defendants  to  work  for  them  with  their  own  tugs,  and  one 
of  the  terms  on  which  their  tugs  towed  vessels  was  that  they  were  not  to 
be  answerable  for  damage  to  their  tow^s,  whether  due  to  the  negligence  of 
their  servants  or  not,  and  the  chartered  tug  collided  with  and  sank  her 
tow.  Sir  J.  Hannen  held  that  no  action  in  rem  would  lie  against  the  tug, 
her  owners  not  being  personally  liable,  and  the  charterers  being  exempted 
by  the  terms  of  the  towing  contract.     Sir  J.  Hannen  there  said,  on  a  review 
of  the  authorities:  "The  result  of  the  authorities  cited  appears  to  me  to  be 
this  that  the  maritime  lien  resulting  from  collision  is  not  absolute.     It  is  a 
2Jrimd  facie  liability  of  the  ship  which  may  be  rebutted  by  showing  that  the 
injury  was  done  by  the  act  of  some  one  navigating  the  ship,  not  deriving 
his  authority  from  the  owners ;  and  that  by  the  maritime  law  charterers  in 
whom  the  control  of  the  ship  has  been  vested  by  the  owners  are  deemed  to 
have  derived  their  authority  from  the  owners  so  as  to  make  the  ship  liable 
for  the  negligence  of  the  charterers  who  are  pro  hac  vice  owners.     These 
propositions  do  not   lead    to  the  conclusion  that  where,  as  between  the 
charterers  and  the  persons  injured,  the  charterers  are  not  liable,  the  ship 
remains  liable  nevertheless.     On  the  contrary,  I  draw  from  these  premises 
the  conclusion  that  whatever  is  a  good  defence  of  the  charterers  against  the 
claim  of  the  injured  person  is  a  good  defence  of  the  ship,  as  it  would  have 
been  if  the  same  defence  had  arisen  between  the  owners  aiul  the  injured 
person."      This    statement    of     law    seems    to    establish    decisively    the 
correlation  of  the  ship's  liability  in  rem  to  the  responsibility  of  the  person 
who  has,  for  the  time  being,  the  control  and  ownership  of  the  ship ;  and  the 
remarks  of  Butt,  J.,  in  a  later  case,  that  "  the  remedy  against  the  sliip  is 
not  co-extensive  with  the  remedy  against  her  owners,"  are  to  be  understood 
with  reference  only  to  the  quantum  of  damages  recoveral)le  {T'lie  Longford, 
1889,  14  P.  D.  34).     Where  the  ship  is  navigated  by  a  compulsory  pilot  the 
owner  has  no  liability,  as  the  pilot  is  not  his  servant  (see  Pilot).     A 
shipowner  is  not  discharged  from  liability  by  his  vessel  sinking ;  though  no 
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action  in  rem  can  then  be  brought  {The  Normandy,  1870,  L.  R.  3  Ad.  &  Ec. 
152).     For  the  liability  of  a  pilot  for  collision,  see  Pilot. 

The  owners  of  cargo  on  board  a  ship  negligently  colliding  with  another 
are  not  liable  for  her  negligence,  though  the  cargo  may  be  arrested  for 
the  freight  due  to  the  shipowner.  The  owner  of  that  ship  is  liable  to  his 
cargo  owner  for  the  full  value  of  the  cargo  {The  Bushire,  1885,  5  Asp. 
416) ;  and  the  owner  of  the  other  ship  is  liable,  if  his  ship  is  solely  negligent, 
to  the  cargo  owner  for  the  full  value,  but  if  both  ships  are  negligent,  only 
for  half  the  value  {The  Milan,  1863,  Lush.  388;  Glmrtcred  Bank  of  India 
case,  1883,  10  Q.  B.  D.  521). 

Any  persons  may  sue  for  collision  who  have  suffered  damage  from  it ; 
they  may  be  the  owners  of  the  injured  ship,  whether  beneficial  or  registered 
{The  Ilos,  1856,  Swa.  100);  passengers,  master,  or  crew  losing  clothes  or 
effects  {The  Cumberland,  1861,  5  L.  T.  496);  the  owners  or  consignees  of 
cargo  in  either  the  carrying  or  the  other  ship  ;  the  owners  of  the  thing 
injured,  whether  dock,  wall,  etc.  (see  cases,  ante);  persons  physically  injured 
by  the  collision  {The  Sylph,  1867,  L.  E.  1  Ad.  &  Ec.  24;  The  Beta,  1869, 
L.  R  2  r.  C.  447  ;  The  Theta  [1894],  Prob.  280)  both  in  rem  and  in  personam ; 
persons  entitled  to  sue  under  Lord  Campbell's  Act  for  damages  for  relatives 
killed  by  the  collision  in  personam,  but  not  by  process  in  rem  against  the 
ship  {The  Vera  Cruz,  1884,  10  App.  Cas.  59;  The  Bernina,  1888,  13 
App.  Cas.  1);  a  posthumous  child  for  the  loss  of  its  father  {The  Georye  and 
Richard,  1871,  L.  R.  3  Ad.  &  Ec.  466);  indorsees  of  bills  of  lading  for  the 
cargo  though  the  cargo  has  been  sold  {The  Marathon,  1879,  40  L.  T.  163), 
or  indorsers  of  bills  of  lading  for  the  benefit  of  the  persons  proved  to 
be  entitled  to  the  cargo  {The  Glamorganshire,  1888,  13  App.  Cas.  454); 
bailees  or  other  persons  having  a  special  property  in,  or  temporary 
possession  of,  ship  or  cargo  {The  Minna,  1868,  L.  R.  2  Ad.  &  Ec.  97, 
where  the  plaintiffs  had  hired  a  barge  on  the  terms  that  she  was  to  be 
at  their  risk  and  returned  to  her  owners  in  as  good  condition  as  when 
delivered) ;  underwriters  in  the  name  of  their  assured,  but  only  with  the 
same  rights  as  the  assured  {Simpson  v.  Thompson,  1877,  3  App.  Cas.  279, 
where  two  ships  belonging  to  the  same  owner  collided  owing  to  the 
negligence  of  the  uninsured  ship,  and  underwriters,  who  had  paid  for  a  total 
loss  of  the  other,  were  not  allowed  to  prove  against  the  fund  paid  into 
Court  by  the  owner  as  the  limit  of  his  liability).  The  master  and  crew 
cannot  recover  against  their  owner  for  a  collision  caused  by  the  negligence 
of  one  of  themselves,  for  the  doctrine  of  common  employment  prevents  it 
{Leddy  v.  Gibson,  1873,  11  Sess.  Ca.  (3rd)  304;  Hedley  v.  Pinkney  [1894], 
App.  Cas.  222) ;  but  a  compulsory  pilot  can  in  such  a  case  {Smith  v.  Steele, 
1875,  L.  R.  10  Q.  B.  125).  The  owner  or  employer  of  the  person  actually 
to  blame  for  the  collision  may  recover  damages  from  him  {Blewitt  v.  Hill, 
1810,  13  East,  13). 

Whether  or  not  it  was  a  rule  of  the  maritime  law  that  the  ship- 
owner's liability  was  linuted  to  the  value  of  the  ship  and  freight,  it  is 
now  immaterial  to  consider ;  though  by  the  municipal  law  of  continental 
nations  such  a  limit  has  been  recognised  for  over  two  centuries,  l)y  the 
Roman  and  mediteval  law  it  was  expressly  provided  that  the  wrong- 
doer in  a  collision  should  make  full  compensation  (Marsden,  pp.  161  and 
■162).  The  history  of  the  English  legislation  on  the  sul»ject  is  given  l)y 
Marsden  (165);  it  need  only  be  said  here  that  by  an  Act  of  1812  (53 
Geo.  III.  c.  159),  with  a  view  to  encouraging  shipping,  the  limit  of  a  ship- 
owner's liability  for  damage  to  other  shij^s  and  to  cargo  on  board  either  of 
two  ships  in  collision  was  fixed  at  the  value  of  the  sliip  sued    and   her 
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freight ;  and  the  M.  S.  A.,  1854  (ss.  504,  505),  fixed  the  same  limit  for 
damages  recoverable  for  loss  of  life  or  personal  injury,  provided  that  in 
such  cases  the  value  of  the  ship  was  to  be  taken  at  not  less  than  £15 
per  ton.  This  was  repealed  by  the  M.  S.  A.,  1862,  which  is  reproduced 
in  the  present  law  (M.  S.  A.,  1894,  s.  503),  which  provides  that 
shipowners,  whether  British  or  foreign,  where  the  following  occurrences 
take  place  without  their  actual  fault  or  privity,  i.e.  (a)  where  any 
loss  of  life  or  personal  injury  is  caused  to  any  person  being  carried  in 
the  ship  ;  (h)  where  any  damage  or  loss  is  caused  to  any  goods,  merchandise, 
etc.,  on  board  the  ship ;  (c)  where  any  loss  of  life  or  personal  injury  is 
caused  to  any  person  carried  in  any  other  vessel  by  reason  of  the  improper 
navigation  of  the  ship ;  (d)  where  any  loss  or  damage  is  caused  to  any  other 
vessel,  or  to  any  goods,  merchandise,  or  other  things  whatsoever  on  board  any 
other  vessel  by  reason  of  the  improper  navigation  of  the  ship,  shall  be  liable 
in  damages  (1)  in  respect  of  loss  of  life  or  personal  injury,  either  alone  or 
together,  with  loss  of  or  damage  to  vessels,  goods,  merchandise,  or  other 
things,  an  aggregate  amount  not  exceeding  £15  for  each  ton  of  their  ship's 
tonnage ;  and  (2)  in  respect  of  loss  of  or  damage  to  vessels,  goods, 
merchandise,  or  other  things,  whether  there  be  in  addition  loss  of  life  or 
personal  injury  or  not,  an  aggregate  amount  not  exceeding  £8  for  each 
ton  of  their  ship's  tonnage  :  (then  follow  provisions  for  ascertaining  the 
ship's  tonnage,  etc.) ;  subsec.  (3)  provides  that  the  owner  of  every  seagoing 
ship  or  share  therein  shall  be  liable  in  respect  of  every  such  loss  of  life, 
personal  injury,  loss  of  or  damage  to  vessels,  goods,  merchandise,  and 
things  as  aforesaid  arising  on  distinct  occasions  to  the  same  extent  as  if  no 
other  loss,  injury,  or  damage  had  arisen.  For  what  is  a  "  distinct  occasion," 
see  The  Sclivmn  v.  The  Alhano  ([1892],  Prob.  419).  The  words  "  improper 
navigation  "  have  been  held  to  apply  not  only  to  the  negligent  management 
of  the  vessel  by  her  master  and  crew,  but  also  the  negligence  of  any  person 
employed  by  the  shipowner  in  connection  with  the  construction,  overlooking, 
and  management  of  the  ship  {The  Warkworth,  1883,  9  P.  D.  20).  A  racing 
yacht  colliding  with  another,  when  bound  by  the  rules  of  the  regatta,  to 
pay  "  all  damages  "  arising  from  her  negligent  navigation  to  the  injured 
vessel,  was  not  allowed  to  limit  her  liability  {The  Satanita  [1897],  App. 
Gas.  59).  The  statute  only  applies  in  cases  of  collisions  between  two 
ships,  and  not  where  a  ship  collides  with  a  pier  or  the  like.  Por  the 
method  of  calculating  ship's  tonnage  and  the  construction  of  this  section, 
see  Limitation  of  Liability. 

The  incidence  of  liability  for  collision  is  best  illustrated  by  the  statement 
by  Lord  Stowell  in  The  Woodrop  Sims  (1815,  2  l^od.  83  and  85),  which  is 
exhaustive  of  the  possible  cases  of  collision,  and  the  liabilities  arising  there- 
upon :  "  In  the  first  place,  the  collision  may  happen  without  blame  being 
imputable  to  either  party,  as  where  the  loss  is  occasioned  by  a  storm  or 
other  vis  major.  In  that  case  the  misfortune  must  be  borne  by  the  jJ^i-i'ty 
on  whom  it  happens  to  light,  the  other  not  being  responsible  to  him  in  any 
degree.  Secondly,  a  misfortune  of  this  kind  may  arise  where  both  parties 
are  to  blame,  where  there  has  been  want  of  due  diligence  or  of  skill 
on  both  sides.  In  such  a  case  the  rule  of  law  is  that  the  loss  must  be 
apportioned  between  them  as  having  been  occasioned  by  the  fault  of  both 
of  them.  Thirdly,  it  may  hax)j)en  by  the  misconduct  of  the  suffering  jjarty 
only ;  and  then  the  rule  is  that  the  sufferer  must  bear  his  own  burden. 
Lastly,  it  may  have  been  the  fault  of  the  ship  which  ran  the  other  down ; 
and  in  this  case  the  innocent  party  would  be  entitled  to  an  entire  com- 
pensation from  the  other."     The  effect  of  this  is  that  where  only  one  ship  is 
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to  blame,  the  ordinary  rule  of  law  is  followed  that  she  pays  to  the  other  the 
latter 's  full  loss  up  to  her  own  limit  of  liability;  but  where  both  ships  are  to 
blame,  the  ordinary  rule  of  common  law  that  there  cannot  be  more  than  one 
liability  in  tort,  e.g.  that  a  ship  can  recover  in  spite  of  her  wrongful  navigation 
if  the  other  could  have  avoided  it,  and  cannot  if  the  other  could  not  have 
done  so  does  not  apply,  but  one  of  joint  liability  peculiar  to  the  Admiralty 
Court,  viz.  that  each  ship  pays  the  other  half  the  latter's  damages. 
The  history  of  this  rule,  which  was  expressly  preserved,  and  extended  to 
" all  proceedings  for  damages  arising  out  of  a  colhsion  between  two  ships" 
{i.e.  to  common  law  as  well  as  Admiralty  actions)  by  the  Judicature  Act, 
1873,  s.  25,  subs.  (9),  is  given  by  Marsden  (pp.  145-157).  It  applies  to  all 
collisions  between  ships  of  any  nationality  and  in  whatever  waters ;  and 
whatever  be  the  degree  of  fault  of  the  two  ships,  the  loss  is  always  divided 
between  them  both,  as  shown  d,\)oyQ{HayY.  Ic  Neve,  1824,  2  Shaw(Sc.)  App. 
Cas.  395;  The  Khedive,  1880,  5  App.  Cas.  876;  The  Beryl, 1^4:,  9  P.  D.  137); 
and  the  two  faults  need  not,  it  seems,  contribute  to  the  collision, 
though  they  may  to  the  damage  {The  Margaret,  1880,  6  P.  D.  76). 
Whether  the  rule  applies  except  where  the  two  ships  who  are  in  fault 
collide,  e.g.  where  one  of  them  by  her  own  fault  and  that  of  the  other 
collides  with  a  third,  is  doubtful,  but,  on  principle,  it  seems  that  it 
does ;  while  if  one  ship  causes  damage  to  another  without  colliding  with 
her,  e.g.  by  her  navigation  makes  her  run  ashore,  or  damage  a  wall  or  pier, 
and  there  is  also  negligence  in  the  latter  ship,  it  seems  that  the  rule  will 
not  apply. 

When  both  ships  are  to  blame,  even  if  one  limits  her  liability,  it  is  now 
established  that  there  is  only  one  liability,  one  action,  and  one  judgment, — 
that  judgment  being  for  the  balance  of  half  the  loss  on  one  ship  over  half 
the  loss  on  the  other,  and  one  ship  is  not  entitled  to  prove  for  half  her  loss 
against  the  other  without  deducting  anything  for  her  liability  to  the  other 
{The  Khedive,  1882,  7  App.  Cas.  795).  Marsden  shows  that  this  construction 
of  the  rule  strongly  favours  the  owners  of  cargo  on  board  the  colliding 
ships  at  the  expense  of  the  shipowners  (pp.  137-141).  A  consequence  of 
this  construction  is  that  it  has  been  held  that  shipowners  (or  their  under- 
writers standing  in  their  shoes),  to  whom  the  balance  is  payable,  cannot 
recover  from  other  underwriters  who  have  insured  them  under  the  ordinary 
running-down  clause,  against  the  consequences  of  having  "  to  pay  any  sum 
in  consequence  of  collision  "  between  their  ship  and  any  other,  for  half  the 
amount  of  the  damage  done  to  the  other  ship  which  was  deducted  from 
the  half  of  their  own  damage  is  not  a  sum  which  they  had  become  liable 
to  pay  in  consequence  of  collision  {London  S.  S.  0.  I.  C.  v.  Grampian 
S.  S.  Co.,  1889,  24  Q.  B.  D.  32  and  663). 

Where  one  ship  in  a  collision,  for  which  both  are  to  blame,  is  in  charge 
of  a  compulsory  pilot,  her  owners  can  recover  a  clear  half  of  her  damage  with- 
out any  deduction  for  the  damage  of  the  other  ship  (TAc  Hector,  1883,  8  P.  D. 
218),  but  no  costs  are  given  {The  Bigsborg  Minde,  1883,  ibid.  132).  See 
Pilot. 

The  rule  applies  between  ships  belonging  to  the  same  owner.  And 
if  both  ships  are  to  blame,  the  owner  of  cargo  on  board  either  ship  can  only 
recover  half  his  damages  from  the  other  ship  {The  Milan,  ante),  unless  he 
can  sue  on  his  contract.  It  also  applies  where  one  ship  is  actually  guilty 
of  negligence,  and  the  other  is  only  deemed  to  be  for  infringing  the 
regulations  (TAe  Khedive,  ante);  or  where  both  are  so  deemed  to  be;  but 
does  not  where  two  ships  are  both  to  blame  for  damage  to  a  third,  for 
they  are  then  joint  tort  feasors,  and  judgment  lies  against  each  for  the 
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full  amount  {The  Aron  and  Jolliffe  [1891],  Prob.  7;  The  Englishman  v. 
Australia  [1894],  Prob.  239).  It  does  not  apply  to  actions  under  Lord 
Campbell's  Act,  for  the  Admiralty  Court  had  no  jurisdiction  over  such 
actions  (The  Bernina,  1888,  13  App.  Cas.  1).  There  is  no  difference 
between  the  nature  of  negligence  at  common  law  and  in  admiralty,  and 
apart  from  the  statutory  regulations,  it  has  the  same  effect  {Cayzer  v,  Garron 
Co.,  1884,  9  App.  Cas.  873,  Lord  Blackburn,  at  pp.  880-883);  in  both  it  must 
actually  contribute  to  the  collision ;  and  the  mere  fact  of  one  ship  being 
guilty  of  an  act  of  negligence  which  the  other  ship  can  reasonably  avoid 
will  not  make  her  to  blame  as  well  as  the  other,  and  deprive  her  of  half  her 
damages  {The  Monte  Rosa  [1893],  Prob.  23).  But  this  is  only  of  importance 
when  the  question  of  negligence  has  to  be  determined  by  other  than 
statutory  regulations. 

The  presumption  of  liability  for  collision  generally  does  not  favour  one 
ship  more  than  another ;  each  ship  must  always  prove  her  own  case  in  order 
to  raise  a  presumption  of  fault  against  the  other  (Lord  Wensleydale,  The 
London,  1857,  11  Moo.  P.  C.  307,  312).  The  plaintiff  must  make  out  a 
;primd  facie  case,  even  though  the  only  defence  be  that  the  colUsion  was  an 
inevitable  accident  {The  Marpesia,  1872,  L.  Pi.  4  P.  C.  212;  The  Benmore, 
1873,  L.  R  4  Ad.  &  Ec.  132) ;  this  shifts  the  burden  of  proof  to  the  defendant, 
who  will  then  be  liable,  unless  he  can  prove  that  he  in  no  way  contributed 
to  the  collision ;  and  in  the  case  of  inevitable  accident,  he  must  show  what 
the  cause  of  the  colhsion  was,  and  that  he  was  not  responsible  for  it  {The 
Merchant  Prince  [1892],  Prob.  179). 

Where  one  ship  is  under  way  and  the  other  ship  at  anchor,  the  latter 
must  first  show  that  she  was  not  negligent  either  as  regards  her  lights  or 
her  place  of  anchorage ;  when  she  does  so,  the  burden  is  then  on  the  former 
ship  to  disprove  her  fault  {The  Telegraph,  1854, 1  Sp.  Eccl.  &  Adm.  427  ;  The 
Annot  Lyle,  1886, 11  P.  D.  114;  The  Indus,  1886, 12  ibid.  46 ;  The  Culgoa,  1893, 
10  T.  L.  E.  564).  But  a  ship  under  way  and  in  broad  daylight  running  down 
another  at  her  moorings  is  in  itself  j^f^i'ind  facie  evidence  of  fault  {The  City 
of  Peking,  1888, 14  App.  Cas.  43,  Lord  Watson) ;  and  a  ship  which  in  the  day- 
time, or  on  a  clear  night,  collides  with  another  at  anchor  or  lying  still  in 
the  water  is  prima  facie  in  fault ;  and  even  though  the  latter  be  anchored  in 
an  improper  place,  another  running  into  her  may  be  also  to  blame  {The 
Batavier,  1845,  2  Ptob.  W,  407).  A  ship  which,  at  her  launch,  ran  across 
the  river  into  another  at  anchor  was  held  not  to  blame,  the  latter  having 
persisted,  in  spite  of  warnings,  in  remaining  in  an  improper  place  {The 
Cachapool,  1881,  7  P.  D.  217). 

Where  by  the  regulations  one  ship  has  to  keep  her  course  and  the  other 
to  keep  out  of  the  way,  there  is  no  presumption  of  negligence  against  the 
latter  in  the  event  of  a  collision,  for  the  one  has  a  duty  no  less  than  the 
other.  Where  a  sailing  vessel  is  lost  with  all  hands  by  collision  with 
a  steamer,  the  former  must  still  make  out  a  case ;  she  may  do  this  on  the 
defendants'  admissions  in  their  pleadings  and  by  only  bringing  evidence  that 
her  own  lights  were  lit  or  seen  burning  a  short  time  before  collision  {The 
Aleppo,  1865,  35  L.  J.  Ad.  9 ;  so  The  Lindisfarne,  1896,  12  T.  L.  K.  267). 
Where  a  vessel  has  been  missing  for  two  years  her  owners  may  recover  for 
her  loss  by  identifying  sidelights  which  in  the  shock  of  the  collision  between 
a  steamer  and  a  vessel  unknown  fell  on  the  former's  deck  {The  Ouse,  1892, 
Adm.  Court).  Tlie  burden  of  proving  facts  peculiarly  in  the  knowledge  of 
one  party  lies  on  him  {The  Swanland,  1855,  2  Sp.  Eccl.  &  Adm.  109). 

It  has  already  been  noticed  that  there  is  a  criminal  liability  for  wilful 
negligence  causing  a  collision,  wilful  infringement  of  the  regulations  being  a 
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misdemeanour  (s.  419  of  M.  S.  A.,  1894),  and  conviction  of  any  offence  exposing 
a  master,  mate,  or  engineer  to  loss  of  his  certificate  (s.  469)  ;  a  pilot  doing  any 
act  by  wilful  breach  of  duty  or  neglect  of  duty  tending  to  the  immediate  loss, 
destruction,  or  damage  of  the  ship,  or  omission  to  do  any  lawful  act  proper 
and  requisite  to  be  done  by  him  for  preserving  the  ship  from  loss,  destruc- 
tion, or  serious  damage,  is  guilty  of  a  misdemeanour  (s.  607).  If  death  or 
injury  is  caused  by  the  negligent  navigation  of  a  ship,  the  person  navigating 
the  ship  is  criminally  liable  in  England,  if  that  ship  is  British,  or  is  foreign 
and  within  three  miles  from  the  British  coast ;  and,  perhaps,  if  a  British 
ship  is  wilfully  run  down  by  a  foreign  ship  in  any  waters,  and  life  is  thereby 
lost  on  board,  that  is  murder  committed  on  board  the  British  vessel  {B.v.Keyn, 
1876, 2  Ex.  D.  6.3  ;  Territorial  Waters  Act,  1878, 41  &  42  Vict.  c.  73).  "  Those 
who  navigate  the  Thames  (or,  it  seems,  any  waters)  improperly,  either  by  too 
much  speed,  or  by  negligent  conduct,  are  as  much  liable  if  death  ensues  as 
those  who  cause  it  on  the  public  highway  either  by  furious  driving  or  by 
negligent  conduct "  (Parke,  B.,  E.  v.  Taylor,  1840,  9  Car.  &  P.  674).  So  where 
a  foreign  ship  in  charge  of  an  English  pilot  in  the  Thames  came  into  colH- 
sion  with  another  vessel,  owing  to  the  man  at  the  helm  failing  to  under- 
stand the  pilot's  orders,  it  was  held  that  the  pilot  was  guilty  of  manslaughter 
if  he  failed  to  make  his  orders  understood  {E.  v.  Spencer,  1846,  1  Cox,  C.  C. 
352).  Wilful  infringement  of  local  statutory  regulations  will,  it  seems,  be 
criminal  as  much  as  in  the  case  of  the  general  regulations  {The  Lady  Down- 
shire,  1878,  4  P.  D.  26,  and  other  cases,  ante).  The  Board  of  Trade  may  hold 
inquiries  into  any  colhsion,  and  where  a  ship  is  lost,  abandoned,  or  seriously 
damaged,  or  where  life  is  lost,  it  may  cancel  the  certificate  of  any  officer 
by  whose  wrongful  act  or  neglect  it  was  caused  (ss.  464  ff.). 

A  ship  to  blame  for  a  collision  cannot  recover  salvage  from  the  other 
vessel  for  services  rendered  to  her  after  it,  though  the  latter  is  also  to  blame 
{The  Cargo  ex  Capella,  1867,  L.  E.  1  Ad.  &  Ec.  356;  The  Ettrick,  1881,  6 
P.  D.  127) ;  a  tug  cannot,  if  her  tow  does  damage  owing  to  her  own 
neghgence  {The  Glengaher,  1872,  L.  E.  3  Ad.  &  Ec.  534).  A  tug  or  salvor  in 
collision  with  the  vessel  she  is  helping  may  recover  salvage  from  her  if  she 
is  not  negligent  herself ;  and  so  she  can  from  one  of  two  ships  which  she 
helps,  though  she  negligently  collides  with  the  other  {T'he  C.  S.  Butler,  1874, 
L.  E.  4  Ad.  &  Ec.  78).  A  ship  may  get  salvage  from  a  vessel  which  she 
"  stands  by  "  after  a  collision  caused  by  the  other's  fault  {The  Eetriever,  1867, 
2  M.  L.  C.  555).  And  see  Salvage.  For  other  matters  arising  out  of 
collisions,  see  Tug  and  Tow  ;  Inevitable  Accident. 

6,  Measure  of  Damages. — The  same  measure  of  damages  is  allowed  in 
case  of  collision  whether  the  action  is  brought  in  Admiralty  or  at  common 
law,  i.e.  the  sufferer  is  entitled  to  a  restitutio  in  integrum,  i.e.  to  be  restored 
to  the  same  position  as  he  was  in  before  the  damage  was  done  {The 
Clarence,  1850,  3  Eob.  W.  285  ;  The  Clyde,  1856,  Swa.  23,  the  market  value 
of  the  ship  just  prior  to  collision ;  The  Inflexible,  1857,  ibid.  200 ;  T'he 
Ironmaster,  1859,  ibid.  441,  the  ^'alue  of  the  ship  at  collision, — all  decisions 
of  Dr.  Lushington  ;  The  Halley,  1867,  L.  E.  2  Ad.  &  Ec.  7,  Sir  E.  Phillimore). 
He  is  entitled  to  have  the  ship  fully  repaired,  though  this  may  make  her 
more  valuable  than  she  was  before  collision  {The  Pactolus,  1856,  Swa.  173 ; 
The  Munster,  1896,  12  T.  L.  E.  264) ;  a  deduction  of  one-third  new  for  old 
in  the  cost  of  repairs  has  been  disallowed  {The  Gazelle,  1844,  2  Eob.  W  279)  ; 
and  the  fact  that  some  repairs  would  have  had  to  be  done  anyhow  in  order 
to  get  the  damaged  ship  reclassed  makes  no  difference  {The  Bernina,  1886, 
6  Asp.  65).  The  owner  is  entitled  to  recover  the  value  of  the  ship,  if 
totally  lost,  at  the  time  of  her  loss  {The  Clyde,  ante;  The  Ironmaster,  ante). 
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and  her  freight  {The  Canada,  1861,  Lush.  586 ;  The  Northumhria,  1869, 
L.  R.  3  Ad.  &  Ec.  12,  where  Sir  li.  PhilHmore  states  fully  the  principle  of 
compensation  for  collision) ;  and  if  the  ship  is  not  carrying  freight,  interest 
from  the  date  of  the  collision  upon  her  value  {The  Gertrude,  1888,  13  P.  D. 
105),  though  this  is  a  rule  peculiar  to  the  Admiralty  Division.  Where  the 
injured  ship  is  lost  after  the  collision,  that  loss  is  often  presumed  to  be  due 
to  the  collision  {The  Mellona,  1847,  3  Kob.  W.  13,  ship  becoming  un- 
manageable after  collision  and  lost  on  a  sandbank ;  The  Pensher,  1857,  Swa. 
213,  ship  anchoring  after  collision  and  subsequently  driving  ashore;  The 
Linda,  1857,  ibid.  306 ;  The  Dispateh,  1861,  14  Moo.  P.  C.  83,  ship  which 
after  second  collision  with  same  ship  dragged  her  anchor  and  went  ashore ; 
The  George  and  Biclcard,  1871,  L.  IX.  3  Ad.  &  Ec.  466,  loss  of  life  owing  to 
ship  being  driven  ashore  the  day  after  collision ;  The  Maid  of  Kent,  1881,  6 
P.  D.  178  ;  The  City  of  Lincoln,  1889, 15  P.  D.  15,  ship  going  ashore  for  want 
of  compasses  lost  in  collision).  Those  on  board  the  injured  ship  must  show 
ordinary  skill  and  courage  in  saving  her  or  minimising  the  effect  of  the  colli- 
sion {The  Hannah  Park,  1866,  2  M.  L.  C.  345,  ship  allowed  to  sink  after 
collision ;  The  Thuringia,  1872,  1  Asp.  283,  ship  improperly  abandoned  by 
her  crew).  They  must  take  assistance  if  necessary  {The  Flying  Fish,  1865, 
B.  &  L.  436,  the  question  being  "  whether  the  damages  could  have  been 
avoided  by  the  exercise  of  ordinary  nautical  skill  and  resolution  by  the 
master") ;  must  not  abandon  the  ship  unjustifiably  {The  Linda,  above),  but 
quitting  her  under  a  reasonable  apprehension  of  danger  is  justifiable  ( 2%e  Blen- 
heim, 1854, 1  Sp.  Eccl.  &  Adm.  289);  must  repair  the  ship  and  recondition  the 
cargo  if  possible  {l%e  Eolides,  1837, 3  Hag.  Adm.  367,  ship  run  ashore  because 
of  a  leak ;  The  Flina,  1880,  5  P.  D.  237,  a  cargo  heating  owing  to  delay  at  a 
port),  or  beach  the  ship  if  necessary  {The  If  ansa,  1886,  6  Asp.  268,  cost  of 
raising  ship  improperly  abandoned  is  not  recoverable).  If  the  ship  is  sunk 
by  the  collision,  the  owner  is  not  bound  to  raise  her  even  though  he  can  do 
so  {The  Columhns,  1849,  3  Rob.  W.  158);  if  she  is  raised  and  is  found  to  be 
not  worth  repairing,  he  can  recover  the  expense  of  raising  and  docking  her 
plus  her  value  at  the  time  of  collision,  and  interest  from  that  time  less  her 
value  in  the  dock  {The  Empress  Eugenie,  1860,  Lush.  138)  ;  but  he  cannot 
recover  the  excess  of  her  repaired  value  over  her  value  at  the  time  of 
colhsion,  or  for  demurrage  {ibid.).  If  acting  as  a  prudent  owner  he  sells 
her  without  repairing  her,  he  can  recover  her  value  at  the  time  of  collision 
with  interest  from  that  time  less  her  proceeds  of  sale  {The  South  Sea,  1856, 
Swa.  141).  The  damages  may  be  increased  by  the  plaintiff's  negligence 
after  the  collision,  and,  if  so,  such  increase  is  not  recoverable  {The  Flying 
Fish,  ante;  The  Scotia,  1890,  6  Asp.  541) ;  or  by  the  weak  state  of  the 
injured  vessel  at  the  time  of  collision,  when  full  damages  are  nevertheless 
recoverable  {The  Egyptian,  1864,  2  M.  L.  C.  56,  where  a  ship  knocked  about 
by  bad  weather  was  collided  with  by  another,  and  there  was  held  to  h&prinfid 
facie  proof  that  all  the  damage  was  caused  by  the  collision,  which  became 
absolute  upon  the  owners  of  the  other  ship  not  rebutting  it),  unless  it  can 
be  clearly  discriminated  what  repairs  were  necessary  before  and  what  after 
collision  {The  Princess,  1884,  5  Asp.  451,  where  Sir  J.  Hannen  (following 
Dr.  Lushington  in  The  Alfred,  1850, 3  Rob.  W.  259)  did  not  allow  the  repairs, 
which  were  necessary  to  make  the  ship  seaworthy  after  collision,  include 
repairs  which  would  have  been  required  to  enable  the  ship  to  be  reclassed ; 
so  The  Bernina  (No.  3),  1886,  6  Asp.-  Qb). 

The  following  items  have  been  allowed  as  consequential  damages :  loss 
of  expected  salvage  {The  Betsy  Caines,  1826,  2  Hag.  Adm.  28,  Lord  Stowell); 
freight  {The  Northumhria,  ante;  Heard  v.  Holman,  1865,  19  C.  B.  N.  S.  10, 
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Erie,  C.J. ;  The  Norham  Castle,  1895, 12  T.  L.  R  321,  Bruce,  J.) ;  prospective 
increase  of  value  of  cargo  {The  Thyatira,  1883,  8  P.  D.  155);  expenses 
incurred  for  salvage  or  towage  {The  Empress  Eugdnie,  ante ;  The  Infiexihle, 
1857,  Swa.  200  ;  The  Linda,  ibid.  306 ;  The  Diana,  1874,  2  Asp.  366  ;  The 
Williamina,  1878,  3  P.  D.  99);  the  costs  of  defending  a  salvage  action 
{The  Legatus,  1856,  Swa.  168),  though  this  has  been  doubted  {The  British 
Commeixe,  1884,  9  P.  D.  28,  where  the  commission  on  obtaining  bail  in  a 
salvage  action  consequent  on  a  collision  was  not  allowed) ;  cost  of  detain- 
ing officers  and  crew  during  repair  of  ship  {The  Infiexihle,  ante);  difference 
between  market  value  of  ship  before  and  after  collision  {The  Georgiana,  1872, 
21  W.  E.  280,in  Ireland) ;  demurrage  {The  City  of  Buenos  Ayres,  1871, 1  Asp. 
169),  but  actual  loss  must  be  proved  {The  Clarence,  1850,  3  Eob.  W.  285),  and 
if  the  ship  is  a  total  loss  it  is  not  allowed  {The  Columbus,  ante);  loss  of  a 
charter-party  or  profits  of  a  subsequent  voyage  {The  Star  of  India,  1876, 
1  P.  D.  466;  The  Consett,  1880,  5  ibid.  229;  The  Argentino,  1889,  14 
App.  Cas.  523  ;  The  Austin  Friars,  1894, 11  T.  L.  K.  633) ;  probable  earnings 
of  a  fishing  voyage  {The  Clarence,  ante;  The  Eleanor,  1878,  3  Asp.  582 ;  T'he 
Risoluto,  1883,  8  P.  D.  109),  except  in  case  of  total  loss,  when  only  the 
value  of  the  boat  and  her  gear  and  interest  is  allowed  {The  City  of  Rome, 
1887,  Marsden,  121);  and  the  master  and  part  owner  of  a  ship  lost  by 
collision  cannot  claim  beyond  the  value  of  the  ship  at  time  of  collision,  e.g. 
his  prospective  earnings  as  master  ( The  Columbus,  ante) ;  nor  can  any  claim 
for  loss  of  market  for  goods  be  made  {The  Notting  Hill,  1884,  9  P.  D. 
105,  following  The  Parana,  1877,  2  ibid.  124) ;  or  for  the  loss  of  the  use  of 
a  dredger  belonging  to  a  harbour  authority  {The  Greta  Holme  [1896],  Prob. 
192,  now,  however,  under  appeal  to  the  House  of  Lords);  or  for  a  general 
average  contribution  for  jettison  of  cargo  owing  to  the  collision  {The 
Marpesia  [1891],  Prob.  403). 

Damages  for  loss  of  life  are  allowed,  and  may  be  assessed  by  a  jury 
in  the  Admiralty  Division  {The  Orwell,  1888,  13  P.  D.  80).  Damages 
are  recoverable,  in  addition  to  the  penalty,  for  injuring  lightships  or 
buoys  (M.  S.  A.  s.  666).  An  assured  may  recover  full  damages  for 
collision  though  he  has  been  paid  by  his  underwriters,  but  he  will  hold 
them  in  trust  for  the  benefit  of  the  latter  {Yates  v.  Whytc,  1838,  4  Bing. 
N.  C.  272 ;  Sea  I.  C.  v.  Hadden,  1884,  13  Q.  B.  D.  706).  A  cargo  owner 
may  recover  full  damages  on  his  contract  of  carriage  from  the  carrying 
ship,  but  can  only  get  half  his  loss  in  tort  from  each  ship  if  both  ships  are 
to  blame  {Chartered  Bank  of  India  case,  1883, 10  Q.  B.  D.  521 ;  The  Bushire, 
1885,  5  Asp.  416). 

7.  The  Regulations. — The  statutory  nature  and  sanction  of  the  regulations 
has  already  been  noticed  ;  they  apply  nominally  to  collisions  "  at  sea  "  and  to 
all  sea-going  ships,  large  or  small,  even  a  fishing  coble  {Ex parte  Ferguson,  1871, 
L.  E.  6  Q.  B.  280),  but  in  practice  they  extend  to  tidal  rivers  and  inland  waters, 
unless  there  are  any  local  rules  prevailing  there  which  are  inconsistent  with 
them  {The  Cowcorc^m,  1866,L.E.  1  Ad.&  Ec.93,  Thames,  before  1880  rules;  The 
Owl  and  Ariadne,  1881, 9  Sess.  Ca.  (4th)  188,  Clyde;  The  Leverington,  1886, 11 
P.  D.  1 17,  entrance  to  Cardiff).  They  are  to  be  construed  literally  (  The  Libra, 
1881,  6  P.  D.  142,  Jessel,  M.  E.),  and  "as  equivalent  to  an  Act  of  Parliament, 
not  according  to  the  strictest  and  nicest  interpretation  of  language,  but 
according  to  a  reasonable  and  business  interpretation  of  them,  with  regard  to 
the  trade  or  business  with  which  they  deal"  (Brett,  M.  E.,  The  Dunelm,  1884, 
9  P.  D.  164, 171).  They  are  applicable  when  there  is  risk  of  collision.  "  The 
basis  of  the  regulations  for  preventing  collisions  at  sea  is  that  they  are 
instructions    to   those   in  charge  of    ships  as  tc  their  conduct ;    and  the 


102  COLLISIONS  AT  SEA 

Legislature  has  not  thought  it  enough  to  say,  '  We  will  give  you  rules  which 
shall  prevent  a  collision ' ;  they  have  gone  further  and  said  that  '  for  the 
safety  of  navigation  we  will  give  you  rules  which  shall  prevent  risk  of 
collision.'  It  is  not  enough  if  you  do  only  that  which  will  apparently  pre- 
vent a  collision ;  we  will  give  you  rules  which  shall  regulate  your  conduct, 
not  merely  for  the  purpose  of  preventing  a  collision,  but  for  the  purpose 
of  preventing  even  a  risk  of  collision  "  (Brett,  M.  E.,  The  Beryl,  1884,  9 
P,  D.  at  p.  138).  "Another  rule  of  inter pietation  is  (the  object  of  them 
being  to  avoid  risk  of  collision)  that  they  are  all  applicable  at  a  time  when 
the  risk  of  collision  can  be  avoided — not  that  they  are  applicable  when  the 
risk  of  collision  is  already  fixed  and  determined.  .  .  .  The  right  moment 
of  time  to  be  considered  is  that  which  exists  at  the  moment  before  the  risk 
of  collision  is  constituted  "  {iMcl.  p.  140).  At  the  same  time,  "  rules  which 
are  to  regulate  the  conduct  of  people  can  only  apply  to  circumstances  which 
must  or  ought  to  be  known  to  the  parties  at  the  time.  .  .  .  The  considera- 
tion must  always  be  in  these  cases  not  whether  the  rule  was  in  fact 
applicable,  but  were  the  circumstances  such  that  it  ought  to  have  been 
present  to  the  mind  of  the  person  in  charge  that  it  was  applicable"  {ibid. 
pp.  138,  139).  A  sufficient  time  must  be  allowed  to  those  in  charge  of  one 
ship  to  decide  whether  the  course  of  the  other  ship  is  dangerous  or  not 
{The  Emmy  Haasc,  1884,  9  P.  D.  81,  Butt,  J.);  and  if  one  ship  by  wrong 
manoeuvres  places  another  in  a  position  of  extreme  danger  that  other  will 
not  be  held  to  V)lame  if  she  is  not  manoeuvred  with  perfect  skill  and  presence 
of  mind  {The  Bywcll  Castle,  1879,  4  P.  D.  219,  Lord  Esher;  The  Tasmania, 
1890,  15  App.  Gas.  223,  Lord  Herschell). 

The  regulations  at  present  in  force  were  adopted  at  an  international 
conference  held  at  Washington  in  1889-1890  for  this  purpose.  It  is  only 
possible  in  the  present  limits  to  summarise  their  different  articles,  and 
illustrate  them  by  reference  to  the  decisions  under  the  articles  previously 
in  force ;  and  for  the  sake  of  convenience  they  are  set  out  with  those  parts 
of  them  which  are  additions  to  the  old  ones  of  1884  (referred  to  below  as 
"  old  ")  marked  in  italics.  They  apply  to  all  vessels  upon  the  high  seas 
and  in  all  waters  connected  therewith,  navigable  by  sea -going  vessels. 
"  Steam  vessel "  means  any  ship  driven  by  machinery.  A  vessel  "  under 
way  "  is  one  not  at  anchor,  or  made  fast,  ashore,  or  aground.  "  Visible," 
applied  to  lights,  means  visible  on  a  dark  night  with  a  clear  atmosphere. 

The  first  part  of  the  articles  deals  with  lights.  The  prescribed  lights 
and  no  others  are  to  be  carried  in  all  weathers,  from  sunset  to  sunrise 
(art.  1).  Steamships  under  way  must  carry  a  white  light  on  the  foremast 
or  forwards  not  less  than  20  feet  above  the  deck  or  the  width  of  the  deck 
if  greater,  to  show  10  points  on  each  side  of  the  vessel,  and  visible  for  five 
miles,  as  well  as  two  side  lights,  viz.,  a  green  light  on  the  starboard  bow, 
and  a  red  on  the  port  bow,  showing ^over  an  arc  of  10  points,  i.e.  from 
right  ahead  to  2  points  abaft  the  beam,  visible  for  two  miles,  and  screened 
so  as  not  to  show  across  the  bow.  A  steamer  under  way  may  also  carry  an 
additional  light,  similar  to  the  masthead  light  (art.  2,  old  3).  The  Admiralty 
Court  has  power  to  order  inspection  of  a  ship's  lights  which  has  been  in 
collision  {The  Magnet,  1875,  L.  E.  4  Ad.  &  Ec.  417  ;  The  Oiise,  1892,  Adm.  Ct.; 
Adiuiralty  Act,  1861,  s.  35).  A  steamer  towing  another  must  carry  besides 
her  side  lights  two  white  lights  vertically  over  each  other,  and  while  towing 
more  than  one  vessel  an  additional  white  light  if  the  length  of  tug  and  tow 
exceeds  600  feet,  and  may  carry  an  additional  white  light  abaft  her  funnel 
to  steer  by  (art.  3,  old  4).  Vessels  not  under  command  must  carry  two 
(formerly  three)  red  lights  vertically  over  each  other  in  the  same  position 
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as  the  masthead  light  by  night,  and  by  day  two  (formerly  tliree)  black  balls 
over  each  other.  A  ship  able  to  make  way  at  four  to  five  knots  an 
hour,  to  steer  and  to  stop  and  reverse,  though  less  quickly  than  before,  owing 
to  an  accident  to  her  machinery,  but  the  danger  of  the  machinery  ceasing 
to  work  at  any-  moment  not  Ijeing  imminent,  is  not  out  of  conmiand  (Lord 
Herschell,  The  P.  Galand  [1893],  App.  Cas.  207) ;  while  a  steamer,  which 
in  a  gale  unshackles  her  anchors,  banks  her  fires,  shuts  off  steam,  and  rides 
head  to  wind  by  her  chains,  is  out  of  command  {The  Faedrelandet  [1895], 
Prob.  205).  A  vessel,  whether  steam  or  sailing,  engaged  in  telegraph  cable 
service  must  carry  in  the  same  position  as  the  masthead  light  (and  in  place 
of  it  if  the  former)  three  lights  vertically  over  each  other,  the  lowest  and 
highest  of  which  are  red  and  the  middle  white,  to  be  visible  all  round  the 
horizon  by  night,  and  by  day  three  shapes  in  position  and  colour  corre- 
sponding to  those  lights.  Both  ships  out  of  command  and  telegraph  service 
ships  must  carry  their  side  lights  if  making  way  through  the  water,  but  not 
otherwise  (art.  4,  old  5).  Telegraph  service  ships  are  bound  by  the  collision 
regulations  under  the  Submarine  Telegraph  Cables  Convention,  1885.  A 
sailing  ship  under  way  and  any  ship  being  toiced  must  carry  the  lights 
specified  in  art.  2  for  steamers,  except  the  white  masthead  light  (art.  5,  old 
6).  A  sailing  ship  hove  to  is  "  under  way  "  (The  Rosalie,  1881,  5  P.  D.  245), 
aud  so  is  a  ship  with  her  anchor  down,  but  not  held  by  it  {The  Esk  and  Gitana, 
1869,  L.  E.  2  Ad.  &  Ec.  350).  Small  vessels  in  bad  weather,  which  cannot 
carry  fixed  side  litjhts  must  have  them  ready  to  show  to  an  approaching 
vessel  (art.  6,  old  7).  Steamers  of  less  than  40  tons  and  vessels  under  oars  or 
sails  of  less  than  20  tons  vjhen  under  icay  need  not  carry  the  lights  sj^eeified  in 
art.  2,  but  if  they  do  not,  must  carry  (a)  in  the  case  of  steamers  a  white  mast- 
head light,  and  either  green  and  red  side  lights  of  less  power  than  those  in 
art.  2,  or  a  combined  green  and  red  lantern  under  the  ivhite  light ;  (|3)  in  the 
case  of  vessels  under  oars  or  sails  a  combined  green  or  red  lantern  ready  to 
show  to  approaching  vessels,  ivhile  roiving  boats  must  exhibit  a  ivhite  lantern 
light  in  time  to  prevent  collision.  None  of  these  vessels  need  carry  the  lights 
specified  in  art.  4  (a)  or  art.  11,  last  paragraph  (art.  7).  Pilot  vessels  need 
only  carry  a  white  light  at  the  masthead,  and  show  flares  at  intervals  while 
engaged  on  their  station ;  07i  other  vessels  approaching  they  must  show  their 
side  lights  as  if  they  were  fixed  lights ;  if  obliged  to  go  alongside  a  vessel  to  put 
a  inlot  on  board  they  may  show  the  ichite  light  instead  of  carrying  it,  and 
have  a  coloured  lantern  ready  instead  of  the  side  lights :  when  not  so  engaged 
they  carry  the  lights  proper  for  vessels  of  their  tonnage  (art.  8,  old  9).  A 
pilot  boat  being  towed  must  not  carry  her  masthead  light  (The  Mary 
Hounsell,  1879,  4  P.  D.  204).  Article  9  of  the  new  regulations  is  not  yet 
issued,  and  the  old  article  10  stands  for  the  present ;  it  contains  provisions 
for  fishing  vessels,  the  effect  of  which  is  that  those  under  20  tons  under 
way  need  only  have  a  combined  colour  lantern  ready  to  show  to  approach- 
ing vessels ;  while  fishing  craft  of  20  tons  and  upwards,  wliile  in  the  sea  off 
the  coast  of  Europe,  north  of  Cape  Finisterre,  if  fishing,  must  carry  two 
white  lights,  and  if  under  way  or  at  anchor  the  ordinary  lights  of  other 
vessels ;  and  British  fishing  craft  of  20  tons  and  upwards,  if  fishing  in  those 
waters,  and  not  stationary,  must  carry  either  the  ordinary  lights  for  steam  or 
sailing  vessels  respectively,  or  combined  coloured  lanterns  to  give  the  same 
etfect,or  a  single  white  light  with  red  flares  to  approaching  ships;  while  if  their 
trawls  are  not  in  the  water  they  carry  the  ordinary  lights  (see  The  Dunelm, 
1884,  9  P.  D.  164  ;  The  Chnsan,  1885,  5  Asp.  476  ;  The  Twccdsdcdc,  1889,  14 
P.  L>.  164;  The  Orion,  1891,  7  Asp.  88,  trawler  only  bound  to  show  red  flares 
when  approaching  vessel  causes  danger  of  collision ;  and  see  Fishing).     A 
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vessel  overtaken  by  another  must  show  from  her  stern  a  white  light  or  flare  up; 
this  may  he  a  fixed  lantern  shoiving  over  1 2  points  of  the  compass  on  the  same 
level  as  the  side  lights  (art.  10,  old  11).  Such  a  light  must  be  shown  from  time 
to  time  till  the  overtaking  ship  is  past  (The  Esseqidbo,  1888, 13  P.  D.  53  ;  The 
Bassett  Hound,  1894,  11  T.  L.  E.  609).  A  ship  is  "  overtaken"  if  the  other 
is  approaching  her  in  such  a  position  as  not  to  see  her  side  lights  ( The  Main, 
1886,  11  P.  D.  132).  A  vessel  nnder  150  feet  in  length  at  anchor  must 
carry  a  white  anchor  light ;  if  more  than  that  length  she  must  carry  two  such 
lights,  one  forward  and  one  astern,  and  one  higher  than  the  other.  A  vessel 
aground  in  a  fairway  must  show  this  and  the  two  red  lights  of  art.  4  (art. 
1 1 ,  old  8).  Every  vessel  may  also  show  flares  or  use  detonating  signals  in 
order  to  attract  attention  (art.  12,  adopting  The  Merchant  Prince  (1885,  10 
P.  D.  139)).  Special  rules  made  by  Governments  with  respect  to  additional 
station  and  signal  lights  for  two  or  more  ships  of  war  or  convoy  ships  are 
saved,  as  are  recognition  signals  adapted  hy  shipovmers  and  authorised  ly 
their  Governments  (art.  13,  old  26).  As  to  Queen's  ships,  see  p.  89.  In  day 
time  a  steamer  proceeding  tinder  sail  only,  hut  having  her  funnel  up,  must 
cany  a  Mack  hall  forward  (art.  14). 

The  second  part  of  the  articles  deals  with  fog  signals  to  be  given 
by  steamers  on  their  sirens,  and  sailing  vessels  and  tows  on  their  iog-. 
horns ;  in  fog,  mist,  or  falling  snow,  or  heavy  rain  storms,  a  steamer  having 
way  on  her  must  sound  every  two  minutes  a  prolonged  blast ;  if  under 
way  hut  stojjped,  and  having  no  way  on  her,  two  prolonged  hlasts  every 
two  minutes.  Sailing  vessels  under  way  must  sound  every  minute  one 
blast  if  on  the  starboard  tack,  two  if  on  the  port  tack,  and  three  if 
the  wind  is  abaft  her  beam ;  a  vessel  at  anchor  is  to  ring  her  bell  five 
seconds  every  minute ;  a  vessel  engaged  in  telegraph  service  or  under  way, 
and  not  under  command,  must  sound  every  two  minutes  a  prolonged  blast, 
followed  by  two  short  ones ;  sailing  vessels  and  hoats  under  20  tons  instead  of 
these  signals  may  give  other  efficient  ones  every  minute  (art.  15,  old  12). 
Under  the  like  conditions  of  weather,  vessels  are  to  go  at  a  moderate 
speed ;  a  steamer  hearing  apparently  forward  of  her  heam  the  fog  signal  of  a 
vessel  whose  position  is  not  ascertained,  must  stop  so  far  as  the  circumstances 
admit,  and  navigate  cautiously  till  the  dariger  is  over  (art.  16,  old  13).  What 
is  a  "moderate  speed "  depends  on  the  circumstances  of  each  case.  {Tlie 
Beta,  1884,  9  P.  D.  134,  where  in  a  dense  fog  in  the  British  Channel  it  was 
held  that  a  vessel  must  not  go  faster  than  will  enable  her  to  be  kept  under 
command.)  Seven  knots  an  hour  for  an  ocean  steamer  in  the  track  of  ships 
in  a  fog,  200  miles  east  of  Sandy  Hook,  has  been  held  too  fast  {The 
Pennsylvania,  1870,  3  M.  L.  C.  477) ;  so  has  4  knots  an  hour  in  the  Baltic, 
28  miles  east  of  Gothland,  in  fog  so  thick  that  a  ship  could  not  be  seen  70 
yards  off'  {The  Magna  Charta,  1871,  1  Asp.  153) ;  and  3|  to  4  knots  an  hour 
in  a  dense  fog  in  the  sea  10  miles  off  Ushant  {The  Dordogne,  1884,  10 
P.  D.  6);  and  5  knots  for  a  Imrque  in  the  English  Channel  {The  Zadok, 
1883,  9  P.  D.  114);  and  6  or  7  knots  in  a  bank  of  fog  in  a  thick 
fog  in  the  Clyde  {The  Owl  and  Ariadne,  ante),  and  going  at  8  or  9 
knots  into  fog  without  whistling  or  reducing  is  too  fast  {The  N.  Strong 
[1892],  Prob.  105);  while  3^  knots  an  hour  off  Cromer  in  a  fog 
has  been  held  to  be  moderate  {The  Ehor,  1886,  11  P.  D.  25).  By  moderate 
speed  in  a  river  or  narrow  channel  it  is  meant  that  a  ship  must  be 
brought  nearly  to  a  staijdstill ;  in  the  open  sea,  but  in  the  track  of  ships 
in  fog,  a  ship  must  proceed  very  slowly,  but  not  so  slowly  as  in  a  narrow 
river  (Lord  Esher,  M.  E.,  ibid.;  and  see  The  Lord  Bangor  [1896],  Prob.  28,  tug 
and  tow's  "  moderate  "  speed).     The  addition  to  the  article  only  expresses 
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wliat  has  been  laid  down  in  the  cases,  viz.  that  in  a  fog  when  one  vessel 
hears  the  whistle  of  another  approaching,  unless  there  are  unequivocal  signs 
that  the  other  will  go  clear  of  her,  she  is  bound  to  stop  at  once  {The 
FranUand,  1872,  L.  E.  4  P.  C.  529  ;  The  Kirhy  Hall,  1881,  8  P.  D. 
71 ;  The  Ceto,  1889, 14  App.  Gas.  670 ;  The  Laiicashire  [1894],  App.  Gas.  1), 
though  a  mere  alteration  of  course  is  not  of  itself  negligence  under  such 
circumstances  {The  Vindomora  [1891],  App.  Gas.  1). 

The  third  part  of  the  articles  deal  with  the  rules  of  navigation.  Art. 
17  (old  14)  provides  that  where  two  sailing  vessels  are  approaching  each 
other  so  as  to  involve  risk  of  collision,  {a)  a  ship  which  is  running  free 
must  keep  out  of  the  way  of  one  close  hauled ;  {h)  a  ship  close  hauled  on 
the  port  tack  gives  way  to  one  close  hauled  on  the  starboard  tack ;  (c)  where 
both  are  running  free  wdth  wind  on  different  sides,  the  vessel  on  the  port 
tack  gives  way  to  the  other  on  the  starboard  tack ;  {d)  where  ))oth  are 
running  free  with  the  wind  on  the  same  side,  the  windward  vessel  keeps 
out  of  the  way  of  the  leeward.  A  ship  hove  to  is  close  hauled  {The 
Eleanor,  1865,  2  M.  L.  G.  240 ;  The  Rosalie,  1881,  5  P.  D.  245  ;  The  Lake 
St.  Clair  v.  Undervjriter,  1877,  2  App.  Gas.  389). 

Art.  18  (old  15)  provides  that  where  two  steamships  are  meeting  end 
on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision,  each  must  go  to 
starboard  {i.e.  enough  to  take  one  ship  clear  of  the  other  if  the  other  does 
not  starboard — The  Jesmond,  1871,  L.  R.  4  P.  G.  1),  but  the  article  only 
applies  where  by  day  each  vessel  sees  the  masts  of  the  other  in  line,  or 
nearly  so,  with  her  own,  and  by  night  each  vessel  can  see  both  side  lights 
of  the  other ;  and  not  where  the  ships  will  pass  each  other  if  they  keep 
their  respective  courses,  or  where  they  are  red  to  red  or  green  to  green, 
or  both  side  lights  are  visible  anywhere  but  ahead,  e.g.  ships  in  winding 
channels  which  will  go  clear  of  each  other  {The  Velocity,  1869,  L.  R. 
3  P.  C.  44 ;  The  Ranger,  1872,  L.  R.  4  P.  C.  519 ;  The  Oceano,  1878,  3  P.  D. 
60);  or  ships  rounding  a  headland  {The  Bywell  Castle,  1879,4  P.  D.  219). 

Art.  19  (old  16)  provides  that  where  two  steamers  are  crossing  so  as  to 
involve  risk  of  collision,  the  one  which  has  the  other  on  her  starboard  hand 
has  to  keep  out  of  the  way.  (For  the  difference  between  crossing  and  over- 
taking ships,  see  arts.  24  and  10 ;  and  The  Franconia,  1876,  2  P.  D.  8 ;  The 
Peclcforton  Castle,  1878,  P.  D.  11.)  By  art.  20  (old  17),  where  a  steamer 
and  sailing  vessel  are  approaching  each  other,  the  steamer  must  keep  out 
of  the  way.  By  art.  21  (old  22),  where  one  ship  has  to  keep  out  of  the 
way  by  these  rules,  the  other  must  keep  her  course,  hut  in  thick  weather  or 
other  special  circumstances,  the  latter  must  also  act  so  as  to  avert  collision 
{The  Zadok,  1883,  9  P.  D.  114).  By  art.  22,  every  vessel  hound  to  keep  out 
of  the  vMy  of  another  must,  if  p'ossible,  avoid  crossing  ahead  of  her.  By  art. 
23  (old  18),  every  steamer  directed  to  give  way  to  another  on  approaching  her 
must,  if  necessary,  slacken  her  speed,  or  stop  to  reverse.  For  a  steamship's 
duty  in  fog,  see  art.  16  and  cases  there  cited  :  The  Beryl  (1884,  9  P.  D. 
137);  The  Ceto  (1889,  14  App.  Gas.  670):  for  it  in  clear  weather,  see  The 
Khedive  (1880, 5  App.  Gas.  876) ;  The  Memnon  (1889,  6  Asp.  488)  ;  The  Arra- 
too7i  Apcar  (1889,  15  App.  Gas.  38,  wdiere  not  slackening  speed  till  the  green 
light  of  the  other  ship  appears  for  the  third  time  to  a  ship  meaning  to  pass 
port  to  port  was  held  too  late);  Wilson  v.  Currie  ([1894],  App.  Gas.  116, 
where  the  ships  could  have  passed  port  to  port,  and  one  ship  was  held 
justified  in  waiting  to  stop  and  reverse  till  she  had  repeated  her  port 
helm  signal);  and  see  The  Alhis  (1895,  8  Asp.  92).  It  may  be  overridden 
by  art.  27  {The  Benares,  1883,  9  P.  D.  16).  By  art.  24  (old  20),  every 
overtaking  vessel  is  to  keep  out  of  the  way  of  the  overtaken  vessel ;  an 
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overtaking  vessel  is  one  which  is  coming  up  with  another  from  any  direc- 
tion more  than  2  points  abaft  her  beam,  or  such  a  heading  that  by  night 
she  could  not  be  able  to  see  either  side  light  of  that  vessel,  and  no 
subsequent  alteration  of  bearing  will  make  her  a  crossing  ship,  or  relieve 
her  from  the  duty  of  keeping  clear ;  and  by  day  the  overtaking  vessel  should 
always  assume,  if  in  doubt,  that  she  is  overtaking  and  not  crossing  (see  Ilie 
Franconia,  ante;  The  Scaton,  1883,  9  P.  D.  1;  The  Main,  1886,  11  P.  D. 
132;  :Z'^eJfoZ^^re  [1893], Prob.  217).  "Where  the  overtaken  ship  deviates 
from  her  course,  the  duty  of  the  overtaking  ship  is  only  to  exercise  reason- 
able care  to  keep  out  of  her  way,  and  she  is  free  from  the  absolute  obligation 
of  the  article"  (Lord  Esher,  The  Saragossa,  1892,  7  Asp.  289;  and  see  The 
Sandhill  [1894],  App.  Cas.  646).  This  article  thus  overrides  the  "  crossing  " 
and  "meeting"  ones — arts.  19  and  18.  By  art.  25  (old  21),  in  narrow 
channels  steamers  must,  if  possible,  keep  to  the  starboard  side  of  the 
fairway.  A  "narrow  channel"  applies  to  the  Straits  of  Messina  {The 
Rhondda,  1883,  8  App.  Cas.  549);  entrance  to  Falmouth  harbour  {The 
Clydaeh,  1884,  5  Asp.  336);  Cardiff  drain  {The  Leverington,  1886,  11  P.  D. 
117);  Swin  channel  between  Middle  Lightship  and  Middle  Sands  in  the 
Thames  {The  Minnie  [1894],  Prob.  336).  In  winding  rivers  steamers  going 
up  against  the  tide  should  wait  for  vessels  descending  round  points,  either 
by  custom  of  navigation  or  positive  rule  {The  Taldbot,  1890,  15  P.  D.  194, 
Scheldt ;  The  Diana  and  Clieveden  [1894],  App.  Cas.  625,  Danube  ;  The  Libra, 
1881,  6  P.  D.  142,  Thames). 

By  art.  26,  sailing  vesssels  under  icay  must  keep  out  of  the  way  of 
fishing  sailing  craft,  hut  the  latter  must  not  obstruct  the  fairivay.  By  art. 
27  (old  23),  in  obeying  the  rules  due  regard  is  to  be  had  to  all  dangers  of 
navigation  and  collision,  and  any  special  circumstances  making  a  departure 
from  them  necessary  to  avoid  immediate  danger  {The  Benares,  1883,  9  P.  D. 
16;  The  Ada,  1872,  1  Asp.  475;  The  Buckhurst,  1881,  6  P.  D.  152,  un- 
manageable ship ;  The  Highgate,  1890,  63  L.  T.  841,  sailing  vessel  departing 
from  her  course;  The  Tasmania,  1890,  15  App.  Cas.  223). 

Art.  28  (old  19)  deals  with  sound  signals  for  vessels  in  sight  of  each 
other ;  one  short  blast  from  a  steamer  means  she  is  porting ;  two,  that  she  is 
starboarding ;  three,  that  she  is  going  full  speed  astern.  Art.  29  (old  24) 
provides  that  no  vessel  is  under  any  circumstances  to  neglect  to  use  proper 
lights  or  signals,  or  any  precaution  required  by  ordinary  practice  of  seamen 
or  special  circumstances  of  the  case.  Instances  of  such  neglect  are :  bad 
lookout  {The  Germania,  1869,  3  M,  L.  C.  269);  lookout  obscured  by  smoke 
from  the  funnel  {The  Bona,  1873,  2  Asp.  182) ;  no  anchor  watch  {The  Fladda, 
1876,  2  P.  D.  34)  ;  insufficient  lookout  and  crew  {Clyde  K  C.  v.  Barclay,  1876, 
1  App.  Cas.  790;  The  Scotia,  1890,  6  Asp.  541);  giving  a  foul  berth  {The 
Annot  Lyle,  1886,  11  P.  D.  114);  ship  being  allowed  to  drag  {The  Princeton, 
1878,  3  P.  D.  4) ;  bad  ground  tackle  {The  Massachusetts,  1842, 1  Eob.  W.  371); 
not  keeping  clear  of  ship  at  anchor  {The  Batavier,  1845,  2  Rob.  W.  407) ; 
missing  stays  {The  Kingston  by  Sea,  1850,  3  Ptob.  W.  152);  bringing  up 
in  a  fairway  {The  Aquadillana,  1889,  6  Asp.  390);  getting  under  way 
unnecessarily  in  bad  weather  {The  Borussia,  1856,  Swa.  34).  Art.  30 
(old  25)  saves  special  rules  of  navigation  made  by  a  local  authority  for 
harbour,  river,  or  inland  waters,  e.g.  the  Thames,  Mersey,  Humber,  Tees, 
Tyne,  Suez  Canal,  Danube.  Art.  31  (old  27)  prescribes  the  distress  signals 
to  be  used  if  necessary. 

8.  Collisions  in  Bills  of  Lading  and  Policies. — In  both  alike  the  peril  of 
collision  is  covered  by  the  words  "  perils,  accidents,  and  dangers  of  the  seas 
and  navigation  "  {Buller  v.  Fisher,  1799,  2  Esp.  67) ;  but  in  bills  of  lading, 
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where  the  negligence  causing  the  collision  is  that  of  the  ship  carrying  the 
cargo,  these  words  do  not  cover  it  {Lloyd  v.  General  Steam  I.  N.  C.  C,  1864, 
8  H.  &  C.  284 ;  Grill  v.  The  Same,  1866,  L.  E.  1  C.  P.  600,  and  3  C.  P.  476) ; 
though  they  do,  if  the  negligence  is  that  of  the  other  ship  (Garston  Co.  v. 
HicJcie,  1886,  18  Q.  B.  D.  17;  The  Xantho,  1887,  12  App.  Cas.  503).  The 
word  "  collision  "  in  a  bill  of  lading  is  construed  in  a  similar  way  (Lindley, 
L.J.,  Chartered  Bank  of  India  case,  1883, 10  Q.  B.  D.  521) ;  and  under  a  bill  of 
lading,  excepting  liability  for  "  collision,  accidents,  loss,  or  damage  from  any 
act,  neglect,  or  default  of  pilots,  master,  or  mariners,  or  other  servants  of 
the  company,  in  navigating  the  ship,"  upon  a  collision  taking  place  between 
two  ships  belonging  to  the  same  owner,  it  was  held  that  the  cargo  owner 
could  only  recover  half  his  damages  from  the  non-carrying  ship,  the 
exception  protecting  the  carrying  ship  (ibid.).  In  policies  the  question 
of  negligence  is  immaterial,  as  it  is  not  the  proximate  cause  of  loss  to  the 
insured ;  but  though  collision  is  "  a  peril  of  the  sea,"  these  words  will  not 
make  the  underwriters  liable  for  a  payment  of  balance  of  loss  for  the  insured 
ship  (which  is  negligent)  to  the  other  (which  is  also  negligent)  under  the 
Admiralty  rule  of  dividing  the  loss  in  such  case,  or  for  the  costs  and 
expenses  incident  to  the  collision,  all  these  having  to  be  provided  for  by  a 
special  clause  (the  running-down  clause)  {De  Vaux  v.  Salvador,  1836, 
4  Ad.  &  E.  420).  For  instances  of  "  collision  "  expressly  insured  against,  see 
Pi7ik  V.  Flemimj  (1890,  25  Q.  B.  D.  396);  The  Monroe  ([1893],  Prob.  248); 
The  North  Britain  ([1894],  Prob.  77).  A  tow  insured  against  "  collision"  is 
protected  against  one  between  her  tug  and  another  ship,  for  which  both 
she  and  the  tug  were  liable  in  damages  (The  Xiohe  [1891],  App.  Cas.  401). 
See  Marine  Insurance. 

[Authorities. — See  Marsden,  Collisions  at  Sea;  Williams  and  Bruce, 
Admiralty ;  Pritchard's  Digest,  Collision :  Abbott,  Shipping ;  Maclachlan, 
Shipping  J\ 

Collisions  on  Land.— See  Board  of  Trade,  ante,  vol.  ii.  p.  194, 
and  Eailways. 


Collusion. — See  Divorce;  Fraud. 

Colonial  Churches. — See  Church  of  England. 


Colonial      Courts,      Governors,      Legislatures, 
Office. — See  Colony. 


Colonial  Forces. — The  military  colonial  forces  are  of  two 
classes :  (1)  the  forces  raised  in  a  colony  (q.v.)  by  the  Colonial  Government 
itself,  and  known  as  the  local  forces,  including  militia,  volunteers,  and  armed 
constabulary  ;  (2)  the  forces  raised  by  direct  orders  of  the  Crown,  and 
forming  part  of  the  regular  forces,  whose  pay  and  maintenance  are  annually 
provided  by  the  Imperial  Parliament.  All  of  the  latter  class  have  since 
1870  been  withdrawn  from  the  self-governing  colonies,  and  those  in  the 
colonies  directly  governed  by  the  Crown  are  either  detachments  of  the 
British  army,  sent  as  garrisons,  or  local  companies,  such  as  the  West  Indian 
Eegiments,  the  Eoyal  Malta  Artillery,  etc. 
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When  Imperial  troops  are  in  a  colony,  the  officer  in  command,  and  not 
the  governor,  unless  specially  invested  therevt^ith,  has  the  military  charge, 
although  the  governor  bears  the  title  of  captain-general  or  commander-in- 
chief  {q-v.)\  and  if  the  colony  is  invaded,  or  assailed  by  a  foreign  enemy,  the 
officer  in  command  assumes  the  entire  military  authority  over  all  classes  of 
the  troops. 

By  virtue  of  his  commission  from  the  Crown,  the  governor  is  usually 
the  commander-in-chief  of  all  local  forces  raised  within  the  colony.  In 
the  Acts  of  the  various  colonies  raising  these  forces  provision  is  made  for 
their  government  and  discipline ;  and  the  Canadian  militia  are  also  by  local 
Act  made  subject  to  the  Queen's  regulations  and  orders  for  the  army,  and 
to  all  other  Imperial  laws  applicable  to  Her  Majesty's  troops  in  Canada 
which  are  not  inconsistent  with  the  statute  (Canada  Militia  and  Defence  Act, 
1868,  31  Vict.  c.  40,  s.  61).  This  Act  was  amended  in  1875,  and  the  militia 
placed  under  the  command  of  an  officer  of  the  rank  of  a  colonel,  or  of 
superior  rank,  in  the  army,  whose  duties  are  analogous  to  those  performed 
by  the  commander-in-chief  of  the  army.  Similar  arrangements  are  in 
force  in  other  colonies. 

These  local  forces  are  only  subject  to  the  Army  Act  when  serving  with 
part  of  Her  Majesty's  regular  forces,  and  then  only  so  far  as  the  colonial 
law  has  not  provided  for  their  government  and  discipline,  and  subject  to 
the  exceptions  specified  in  the  general  orders  of  the  general  officer  com- 
manding Her  Majesty's  forces  with  which  such  force  is  serving  (sec.  177 
Army  Act,  1881,  44  &  45  Vict.  c.  58).  And  by  sees.  175  (3)  and  176  (3) 
such  persons  as  may  be  serving  in  any  troops  or  portion  of  troops  raised  in 
forces  of  the  above-mentioned  second  class,  are  subjected  to  the  Army  Act 
when  serving  under  the  command  of  an  officer  of  the  regular  forces. 

The  naval  forces  of  the  colonies,  apart  from  the  Imperial  navy,  have 
been  put  on  a  different  footing  since  1865,  when  an  Act  of  the  Imperial 
Parliament  was  passed — the  Colonial  Naval  Defence  Act,  1865,  28  &  29 
Vict.  c.  2,  to  enable  the  colonial  legislatures  to  provide  at  their  own  cost, 
vessels  of  war,  weapons,  seamen,  and  volunteers  for  their  own  defence,  and 
to  raise  a  volunteer  force  to  form  part  of  the  Koyal  Naval  Eeserve 
established  by  the  Eoyal  Naval  Eeserve  Act  of  1859,  22  &  23  Vict.  c.  40. 

By  the  Imperial  Defence  Act,  1888,  51  &  52  Vict.  c.  32,  an  agreement 
made  with  the  Australasian  colonies  was  ratified,  by  which  the  Imperial 
and  Colonial  Governments  in  conjunction,  and  in  a  certain  proportion  of 
payment  by  each  of  the  expenses,  were  to  maintain,  equip,  and  man  a 
naval  force  to  be  employed  in  Australian  waters,  and  provide  defence  for 
certain  ports  and  coaling  stations ;  the  ships  to  be  under  the  sole  control 
and  orders  of  the  naval  commander-in-chief  on  the  Australasian  station, 
but  to  be  retained  within  the  limits  of  that  station,  and  only  otherwise 
employed  by  consent  of  the  colonial  Governments. 

See  Todd,  Parliamentary  Government  in  the  Colonies,  ch.  xii. ;  and 
articles  Army  ;  Commission  ;  Officer. 


Colonial  Lig^hthouses. — The  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60),  repealed  the  earlier  enactment  relating  to  this  subject 
(18  &  19  Vict.  c.  91)  by  its  22nd  schedule,  and  substituted  the  following 
provisions  therefor. 

Dues  for  Colonial  Lighthouses. — Where  any  lighthouse,  buoy,  or  beacon 
has  been  placed  on  or  near  the  coasts  of  any  British  possession  {q.v.)  by  the 
consent  of  the  Legislature  of  that  possession,  Her  Majesty  may,  by  Order  in 
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Council,  fix,  increase,  diminish,  or  repeal  the  "  colonial  light  dues  "  payable 
by  the  owner  or  master  of  every  ship  passing  the  same,  and  deriving  benefit 
therefrom  (s.  670,  subs.  (1)),  provided  that  the  Legislature  of  such  possession 
has,  by  address  to  the  Crown,  or  by  act  or  ordinance,  signified  its  opinion 
that  the  dues  ought  to  be  levied  {ihid.  subs.  (2)). 

Collection  and  Recovery  of  Dues. — The  collection  and  recovery  of  colonial 
light  dues  are  regulated,  so  far  as  the  United  Kingdom  is  concerned,  by 
sees.  649-651  of  the  Merchant  Shipping  Act,  1894  (s.  671,  subs.  (1)).  In  each 
British  possession  such  dues  are  to  be  collected  by  such  persons  as  the 
governor  may  appoint,  in  accordance  with  the  said  provisions,  or  in  such 
other  manner  as  the  Legislature  of  the  possession  may  direct  {ibid.  subs.  (2)). 

Application  of  Dues. — Colonial  light  dues  levied  under  the  Act  are  to  be 
paid  over  to  the  Paymaster-General  {q.v.),  at  such  time  and  in  such  manner 
as  the  Board  of  Trade  direct  (s.  672),  and  after  deducting  the  expenses  of 
collection  are  to  be  applied  in  payment  of  the  expenses  incurred  in  main- 
taining the  lighthouse,  buoy,  or  beacon  in  respect  of  which  they  are  levied, 
and  to  no  other  purpose  (s.  673). 

Advances  for  Construction  and  Repair  of  Lighthouses. — The  Board  of  Trade 
may  raise  such  sums  as  are  necessary  for  those  purposes  (s.  674,  subs.  (1)). 
Sums  so  raised  may  be  advanced  by  the  Treasury  out  of  moneys  provided  by 
Parliament,  or  by  the  Public  Works  Loan  Commissioners,  or  by  any  other 
persons  on  the  terms  contained  in  sees.  661-653  (s.  674,  subs.  (2)). 

Accounts. — Accounts  of  all  expenditure  under  these  sections  are  to  be 
kept  as  the  Board  of  Trade  direct,  and  laid  annually  before  Parliament,  and 
audited  as  may  be  directed  by  Order  in  Council  (s.  675). 

[See  Scrutton,  Merchant  Shipping  Act,  1894.] 


Colonial  lYIarri ages.— All  laws  made  or  to  be  made  by  the 
Legislature  of  any  of  Her  Majesty's  possessions  for  the  purpose  of  estab- 
lishing the  validity  of  marriages  previously  contracted  therein,  are  to  have 
the  same  effect  within  all  parts  of  Her  Majesty's  dominions  as  within  the 
place  where  they  were  made  (28  &  29  Yict.  c.  64).  See  Affinity  ;  Con- 
sanguinity ;  Markiage. 


Colonial  Prisoner. — 1.  [Owing  to  the  vast  extent  of  the 
British  Empire,  and  the  smallness  of  some  of  its  possessions,  and  the 
convenience  of  permitting  the  collection  in  one  place  of  prisoners  from 
more  than  one  colony,  the  Colonial  Prisoners  Eemoval  Act,  1869,  32  &  33 
Vict.  c.  10,  was  passed,  under  which,  subject  to  sanction  by  Order  in 
Council,  colonies  may  agree  for  the  transfer  of  prisoners  under  sentence 
from  one  colony  to  another.  The  orders  in  force  sanctioning  such  agree- 
ments made  prior  to  1890  are  published  in  Statutory  Eules  and  Orders, 
revised,  vol.  i.  pp.  707-710,  and  those  subsequently  made  are  printed  in 
the  volume  of  Statutory  Eules  and  Orders  for  the  year  in  which  they  were 
made. 

The  Act  is  also  applicable  to  places  which,  though  not  British  posses- 
sions, are  under  British  jurisdiction,  as  exercised  by  treaty  or  otherwise, 
and  was,  in  1884,  applied  to  Cyprus  (St.  E.  &  0.,  revised,  vol.  i.  p.  720). 

2.  Under  the  Fugitive  Offenders  Act,  1881,  44  &  45  Vict.  c.  69, 
ss.  25,  28,  and  the  orders  made  thereunder  as  to  colonies  and  places  under 
the  Foreign  Jurisdiction  Acts,  provision  is  made  for  the  conveyance  and 
legal  custody  of   fugitives   from  British  justice  in   colonies   and   posses- 
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sions  and  places  to  which  British  jurisdiction  extends,  in  transit  from 
the  place  to  which  they  have  tied  to  the  place  wliere  they  are  to  be  tried 
or  undergo  sentence.  The  orders  on  this  subject  are  collected  under  the 
titles  "  Foreign  Jurisdiction  "  and  "  Fugitive  Offender  "  in  vol.  iii.  of  the 
Statutory  Kules  and  Orders,  revised,  and  in  the  annual  volumes  of  Statutory 
Eules  and  Orders. 

3.  The  Colonial  Prisoners  Ftemoval  Act,  1884,  47  &  48  Vict.  c.  31, 
empowers  the  removal  of  a  prisoner  under  sentence  of  imprisonment  for 
any  offence  to  another  British  possession,  or  to  the  United  Kingdom,  in  the 
following  cases : — 

{a)  Where  the  life  of  the  prisoner  is  likely  to  be  endangered  or  his 

health    permanently    injured   in   the    possession  where    he    is 

imprisoned. 
{h)  Where  the  prisoner  belonged,  at  the  time  of  his  offence,  to  the  navy 

or  army. 

(c)  Where   his   offence  was  wholly  or   partly   committed  beyond  the 

limits  of  the  possession  in  which  he  is  imprisoned. 

(d)  Where  there  is  no  proper  prison  in  which  to  undergo  his  sentence, 

or  his  safer  custody  or  more  efiicient  carrying  out  of  his  sentence 

renders  removal  expedient. 
{e)  The  Act  also  applies  to  criminal  lunatics  (s.  10),  where  the  law  of 

the  possession  makes  the  prisoner  one  of  a  class  subject  to  removal 

under  the  Act  (s.  2).  See  Asylums,  ante,  vol.  i.  p.  394. 
The  prisoner,  unless  in  the  army  or  navy,  if  removed,  may  be  returned, 
by  order  of  the  Secretary  of  State  or  the  Government  of.  the  possession  to 
which  he  was  removed,  and  if  required  by  the  same  authorities,  shall  be 
returned  for  discharge  at  the  end  of  his  sentence.  On  discharge  in  the 
place  of  removal,  the  offender  is  entitled  to  reconveyance  free  of  charge  to 
the  place  from  which  he  was  removed  (s.  3).  Provision  is  made  for 
warrants  and  the  cost  of  removal,  dealing  with  the  removed  prisoner  and 
the  case  of  escape,  and  for  proof  of  acts  or  concurrence  of  colonial 
governments  (ss.  5-9,  11).  The  colonies  may  legislate  for  the  purpose  of 
carrying  the  Act  into  effect  (s.  12),  and  regulations  may  be  made  by  Order 
in  Council  as  to  removal  of  prisoners  and  criminal  lunatics  (ss.  4,  13). 
Those  now  in  force  were  made  in  1 889  (St.  E.  &  0.,  revised,  vol.  i.  p.  720). 
The  Act  may  be  applied  to  places  under  the  Foreign  Jurisdiction  Acts 
(s.  15),  and  was  so  applied  in  1889  to  Africa  (St.  Ft.  &  0.,  revised,  vol.  iii. 
p.  280);  in  1893  to  the  Pacific  Islands  (St.  Ft.  &  0.,  1893,  p.  340);  in 
1895  to  the  Ottoman  Empire  (St.  Ft.  &  0.,  1895,  p.  268);  and  in  1896 
to  South  Africa  (St.  E.  &  0.,  1896,  p.  20).  The  procedure  on  removal  is 
not  well  known,  and  difficulties  have  arisen  in  executing  in  England  a 
sentence  on  a  prisoner  so  removed  (see  32  L.  Jo.  146). 


Colony. — A  body  of  persons  who  form  a  settlement  at  a  distance 
from  the  country  to  which  they  belong.  According  to  Greek  ideas,  the 
colony  was  an  independent  State,  connected  with  the  mother-city  chiefly  by 
religious  tie.  The  Eoman  colonia  was  a  body  of  citizens  under  arms, 
stationed  in  one  of  the  towns  or  strongholds  of  the  empire,  and  possessing 
institutions  modelled  on  those  of  Eome.  In  English  law,  the  settlements 
formed  by  subjects  of  the  Crown  beyond  seas  were  formerly  described  as 
forts,  fact(5ries,  and  plantations  (see  Luhhock  v.  Potts,  1806,  7  East,  449,  where 
it  was  held  that  Gibraltar  was  merely  a  fortress,  and  not  a  plantation  within 
the  meaning  of  the  Navigation  Acts).     The  older  terms  are  now  superseded 
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by  the  more  general  term  "  colony,"  which  includes  any  part  of  Her 
Majesty's  dominions,  exclusive  of  the  British  islands  and  of  British 
India  (Interpretation  Act,  1889,  s.  18). 

Settled  and  Conquered  Colonies. — The  distinction  between  colonies 
acquired  by  settlement  and  those  acquired  by  conquest  {q.v.)  or  cession  {q.v.), 
was  explained,  in  the  year  1722,  in  certain  resolutions  of  the  Privy  Council, 
reported  2  P.  Wms.  75.  A  new  country  is  said  to  be  settled  when,  at  the 
time  of  occupation,  it  is  uninhabited  or  inhabited  by  people  whose  customs 
cannot  reasonably  be  applied  to  Englishmen.  In  such  a  case,  the  settlers 
are  deemed  to  carry  with  them  the  common  law  of  England,  and  so  much  of 
the  statute  law  in  force  at  the  time  of  settlement  as  may  be  found  appli- 
cable to  the  circumstances  of  the  country.  Thus,  for  example,  land  is  held 
under  the  Crown,  subject  to  the  ordinary  incidents  of  freehold  tenure, 
including  escheat  to  the  Crown  on  failure  of  heirs  {A.-G-.for  Ontario  v.  Mercer, 
1882,  8  App.  Cas.);  but  it  would  not  be  reasonable  to  apply  statutory  rules 
designed  to  meet  the  special  difficulties  of  an  old  country  {e.g.  the  statutes 
restraining  gifts  of  land  for  charitable  purposes)  to  a  new  settlement 
{Mayor  of  Lyons  v.  East  India  Co.,  1836,  1  Moo.  P.  C.  272).  Native  customs 
ought  not  to  be  suppressed  or  wholly  disregarded  ;  the  Indians  in  Upper 
Canada,  for  instance,  are  permitted  to  live  under  their  own  tribal 
authorities  ;  but  the  Indian  law  is  personal  or  tribal  in  its  character ;  the 
territorial  law  of  Upper  Canada  is  English.  The  institutions  of  a  new 
settlement  have  been  formed  in  some  cases  by  the  acts  of  the  colonists 
themselves ;  the  king  in  council  usually  made  provision  for  the  establish- 
ment of  executive  officers  and  courts  of  justice,  subject  always  to  his  own 
authority  in  Parliament.  When  a  colony  has  acquired  a  legislative 
authority  of  its  own,  the  powers  of  the  king  in  council  cease,  unless  in  so 
far  as  they  may  have  been  expressly  reserved.  Even  Parliament,  though 
possessing  undoubted  authority  to  legislate  for  any  part  of  the  dominions  of 
the  Crown,  respects  the  independence  of  colonial  legislative  authorities ;  its 
aid  is  invoked  only  when  Acts  are  to  be  passed  which  transcend  the  local 
limits  of  colonial  jurisdiction,  such,  for  example,  as  the  Act  of  1867  by 
which  the  North  American  colonies  were  united  under  one  federal  con- 
stitution, or  the  Act  of  1881,  which  permits  appeals  to  be  taken  from 
British  Honduras  to  the  Supreme  Court  of  Jamaica.  For  the  powers  of  the 
Crown  in  regard  to  new  settlements  formed  at  the  present  day,  see  the 
'British  Settlements  Act,  1887. 

When  a  colony  is  acquired,  by  conquest  or  cession,  from  a  civilised 
Power,  the  fact  of  conquest  places  it,  for  the  time  being,  at  the  disposal  of 
the  Crown ;  the  king  in  council  may  make  provision  for  its  government, 
subject  always  to  his  own  authority  in  Parliament  {Camphell  v.  Hall, 
V114l,  20  St.  Tri.  304).  When  the  colony  acquires  a  permanent  legislative 
authority  of  its  own,  the  powers  of  the  king  in  council  cease,  unless  in  so 
far  as  they  are  expressly  reserved,  and  Parliament  respects  the  indepen- 
dence of  the  local  legislature,  as  in  the  case  of  a  settled  colony.  If  the  laws 
of  the  State  from  which  the  colony  is  taken  are  not  yet  fully  established, 
English  law  may  be  introduced ;  in  Jamaica,  for  example,  which  is  a  con- 
quered colony,  the  law  is  English  in  its  origin.  But  where  the  inhabitants 
are  in  the  enjoyment  of  rights  guaranteed  Ijy  a  civilised  system  of  law,  it  is 
considered  just  and  politic  to  leave  their  local  institutions  undisturbed,  and 
provisions  for  this  purpose  are  usually  inserted  in  the  treaty  of  cession. 
Thus,  the  old  French  law  was  retained  in  Lower  Canada,  the  Code  Napoleon 
{q.v.)  in  Mauritius,  the  Eoman  Dutch  law  in  Ceylon,  British  Guiana,  and  Cape 
Colony.     In  all  these  cases  it  may  be  observed  that  the  local  law  has  l)een 
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greatly  modified  by  British  influences.  The  penal  codes  of  our  conquered 
colonies  have  been  remodelled  on  English  lines  ;  their  mercantile  legislation 
is  more  or  less  closely  adapted  to  modern  Acts  of  Parliament.  It  is  also 
important  to  notice  that  the  duties  of  executive  officers  in  a  British  colony, 
and  the  relations  between  courts  of  justice  and  the  executive,  are  usually 
defined  and  interpreted  with  reference  to  the  principles  of  the  English  con- 
stitution. In  the  case  of  Sir  T.  Ficton,  1804-12,  30  St.  Tri.  225,  the  Eoman 
Spanish  law  of  Trinidad  was  cited  to  prove  that  the  governor  of  that  island 
might  authorise  the  application  of  torture  to  a  recalcitrant  witness;  but  it  was 
argued  with  much  force  on  the  other  side  that  no  foreign  law  could  justify 
an  act  so  inconsistent  with  British  usages.  In  Hill  v.  Bigcjc,  1841, 3  Moo.  P.  C. 
465,  the  old  law  of  Trinidad  was  again  relied  on  to  prove  that  the  governor 
could  not  be  sued  in  the  colony  in  respect  of  a  private  debt;  but  Lord 
Brougham,  in  delivering  the  opinion  of  the  Judicial  Committee,  did  not 
think  it  necessary  to  deal  with  this  part  of  the  argument. 

Colonial  Governors. — In  each  colony  executive  powers  are  intrusted  to 
an  officer  appointed  by  the  Crown.  There  were  formerly  chartered  and 
proprietary  colonies,  in  which  the  company  or  the  individuals  administering 
the  country  had  power  to  appoint  the  governor ;  but  the  charters  and 
patents  which  conferred  this  power  are  not  now  in  force  ;  the  chartered  com- 
panies now  operating  in  South  Africa  and  elsewhere  are  placed  under  the 
supervision  of  governors  appointed  by  and  directly  responsible  to  the 
Queen.  The  practice  is,  to  constitute  the  office  of  governor  by  letters 
patent ;  the  holder  of  the  office  is  appointed  by  commission  ;  he  is  usually 
assisted  by  an  executive  council,  and  he  is  furnished  with  instructions  as  to 
the  manner  in  which  his  duties  are  to  be  performed.  In  colonies  possessing 
responsible  government,  the  advisers  of  the  governor  are  chosen  from 
among  the  leaders  of  the  party  which  commands  a  majority  in  the  popular 
branch  of  the  local  legislature.  Within  the  limits  of  colonial  jurisdiction, 
the  governor  is  bound  to  act  on  the  advice  of  his  ministers ;  where  imperial 
interests  are  concerned,  he  must  guide  himself  by  the  instructions  which  he 
receives  from  the  Colonial  Secretary. 

It  is  now  well  settled  that  a  colonial  governor  may  be  sued  in  the  Courts 
of  his  colony  {Hill  v.  Biggc,  cited  above).  He  may  be  sued  in  respect  of 
acts  done  in  his  official  capacity,  but  in  this  case  the  plaintiff  must  show 
that  the  acts  complained  of  were  illegal ;  if  the  governor  was  acting  within 
his  commission,  he  may  plead  "  lawful  authority"  {Phillips  v.  Eyre,  1869, 
L.  K.  4  Q.  B.  225,  and  6  Q.  B.  1 ;  Musgrave  v.  Paliclo,  1879,  5  App.  Cas.  102). 

Colonial{Legislatures. — In  respect  of  the  constitution  of  the  local  legisla- 
tive authority,  the  colonies  may  be  divided  into  four  groups — 1.  In  five 
colonies  there  is  no  legislative  council ;  the  governor  has  sole  power  to 
make  laws ;  in  three  of  the  five  the  Crown  has  reserved  power  to  legislate 
by  Order  in  Council.  2.  In  sixteen  colonies  there  is  a  legislative  council 
nominated  by  the  Crown.  In  all  the  colonies  of  this  class,  except  British 
Honduras,  the  Queen  may  legislate  by  Order  in  Council.  3.  In  nine  colonies 
there  is  a  legislative  council  partly  elected  ;  Cyprus,  which  is  not  a  colony 
but  a  Turkish  possession  administered  by  Great  Britain,  has  a  legislature  of 
this  class.  In  three  of  the  colonies  of  this  class  power  is  reserved  to  legis- 
late by  Order  in  Council.  4.  Eleven  colonies  have  elected  assemblies  and 
responsible  governments. 

No  bill  of  a  colonial  legislature  can  become  law  unless  with  the  assent 
of  the  governor  ;  if  he  refuses,  the  bill  is  lost ;  if  he  assents,  he  must  report 
the  Act  to  the  Colonial  Secretary,  and  on  the  advice  of  the  Colonial 
Secretary  the  Queen  may  disallow  the  law  which  has  been  made.     If  the 
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governor  does  not  think  fit  to  assent  to  the  bill  or  to  reject  it,  he  may 
reserve  it  for  the  consideration  of  the  Crown,  and  it  will  not  become  law 
until  the  Queen  approves  it. 

Doubts  were  at  one  time  entertained  as  to  the  power  of  colonial  legisla- 
tures to  pass  Acts  inconsistent  with  the  principles  of  English  law ;  but 
the  28  &  29  Vict.  c.  63  has  provided  that  no  colonial  law  shall  be  deemed 
void  on  the  ground  of  repugnancy  to  the  law  of  England,  unless  it  is 
repugnant  to  the  provisions  of  some  Act  of  Parliament,  or  regulation 
made  under  an  Act  of  Parliament,  extending  to  the  colony. 

Colonial  Courts. — In  almost  every  colony  there  is  a  Superior  Court, 
exercising  a  jurisdiction  analogous  to  that  of  the  High  Court  in  England. 
It  was  formerly  not  unusual  for  the  governor  in  council  to  be  constituted  a 
Court  of  error  ;  the  governor  also  acted  in  some  colonies  as  chancellor  and 
ordinary.  It  is  now  more  usual  to  provide  for  appeals  within  the  colony, 
either  by  creating  a  Court  of  Appeal,  or  by  establishing  a  Supreme  Court, 
exercising  appellate  as  well  as  original  jurisdiction.  The  53  &  54  Vict, 
c.  27  makes  provision  for  the  establishment  of  Colonial  C.ourts  of  Admiralty 
and  Vice-Admiralty. 

From  the  highest  civil  Court  of  each  colony  appeals  may  be  brought  to 
the  Queen  in  Council,  subject  to  any  limitation  which  may  be  imposed  on  the 
right  of  appeal  by  Order  in  Council  or  by  local  legislation.  The  limitations 
usually  imposed  are,  that  the  subject-matter  of  the  appeal  must  be  of  a 
certain  value  ;  that  the  judgment  appealed  from  must  be  final,  not  interlocu- 
tory; that  leave  to  appeal  should  be  obtained  in  the  colony  within  a  certain 
time.  Her  Majesty  retains  the  prerogative  right  to  give  special  leave  to 
appeal  in  cases  where  leave  cannot  be  obtained  in  the  ordinary  way. 
Special  leave  has  sometimes  been  given  in  criminal  cases,  but  appeals  in 
such  cases  should  be  admitted  only  when  the  colonial  Court  has  exceeded  the 
local  limits  of  its  jurisdiction,  or  when  there  is  reason  to  apprehend  that  a 
serious  miscarriage  of  justice  has  taken  place.  For  conditions  of  appeal  to 
the  Privy  Council,  see  Pkivy  Council. 

The  judges  of  colonial  Courts  hold  their  offices,  in  some  cases  during 
pleasure,  in  other  cases  during  good  behaviour ;  but  even  if  they  hold  during 
pleasure  they  are  protected  against  arbitrary  dismissal.  See  on  this  subject 
the  Memorandum  by  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Council,  printed  in  the  Appendix  to  12  Moo.  Ind.  Ap. 

Colonial  Office. — In  1660  a  committee  of  the  Privy  Council  was  appointed 
"  for  the  Plantations  "  ;  this  committee  was  afterwards  united  to  the  Council 
for  Trade.  In  1784,  after  the  passing  of  Burke's  Act,  a  committee  for  Trade 
and  Plantations  was  appointed ;  this  committee  has  developed  into  the  Board 
of  Trade  {q.v.),  and  has  now  no  direct  connection  with  colonial  affairs.  Com- 
munications with  colonial  Governments  were  always  under  the  supervision 
of  a  Secretary  of  State,  and  since  1854  there  has  been  a  separate  Secretary 
of  State  for  the  Colonies. 

[Authorities. — For  the  Colonial  Office,  and  for  particular  information  in 
regard  to  the  colonies  severally,  see  the  Colonial  Office  List ;  see  also  the 
articles  in  this  Encyclopaedia  devoted  to  the  various  colonies ;  Burge,  Colonial 
and  Foreign  Laws ;  Clark,  Colonial  Laiv ;  Tarring,  Law  Relating  to  the  Colonies, 
2nd  ed.,  1893  ;  Todd,  FarliamentarT/  Governn^ent  in  the  British  Colonies ;  etc.] 


Colorado  Beetle. — Provision  was  made  for  the  exclusion  and 
destruction  of  this  insect  by  the  Destructive  Insects  Act,  1877,  40  &  41 
Vict.  c.  68,  and  the  following  Orders  made  thereunder : — 
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(1)  The  Colorado  Beetle  Customs  Order,  1877,  which  forbids  the 
landing  of  potato  haulm  leaves  or  stalks  imported  from  Canada,  Germany, 
or  the  United  States,  and  empowers  the  Commissioners  of  Customs  to 
collect  and  destroy  all  sand  direct,  or  refuse  imported  with  potatoes  from 
these  countries,  and  to  detain  the  potatoes  till  this  is  done. 

(2)  The  Colorado  Beetle  Order,  1877,  which  forbids  any  person  to  sell, 
expose,  or  offer  for  sale,  or  to  distribute  in  any  manner,  living  specimens 
of  this  insect  in  any  stage  of  its  existence,  and  requires  owners  of  crops  of 
potatoes  to  give  immediate  notice  to  the  local  authority  of  the  appearance 
on  his  crop  of  a  Colorado  beetle  in  any  stage  of  existence.  These  Orders 
are  printed  in  Statutory  Eules  and  Orders,  Eevised,  vol.  ii.  pp.  710,  711. 


Colour  of  Office. — See  Office. 


Colourable    Alteration,    Imitation.— See    Copyright 
Designs  ;  Patents  ;  Trade  Marks. 


Combat,  Trial  by.— See  Battle,  Wager  of. 


Combatants. — it  is  usual  to  distinguish  the  men  composing  a 
regular  belligerent  army  into  combatants  and  non-comhatants;  on  capture  by  the 
enemy  both  are  entitled  to  the  rights  of  prisoners  of  war.    See  Belligerent. 


Combinations. — The  term  "combination"  is  most  commonly 
used  in  English  law  with  reference  to  questions  of  the  legality  of  the 
association  or  union  of  two  or  more  persons  for  some  common  purpose,  such 
as  protecting  or  furthering  their  own  actual  or  supposed  professional  or 
commercial  or  industrial  interests.  In  this  sense  it  is  generally  employed 
as  a  term  of  approval  for  that  which,  when  against  law  or  public  opinion,  is 
styled  "conspiracy."  And  the  legal  or  political  right  of  combination  is 
asserted  as  against  stringent  applications  of  the  judicial  doctrine  of  criminal 
conspiracy.  The  policy  of  English  law  as  at  present  disclosed  by  the 
legislation  or  interpreted  by  the  judges  is  said  to  lean  against  the  imposi- 
tion of  any  fetters  on  any  combination  or  competition  not  accompanied  by 
violence  or  fraud  or  other  like  injurious  acts  (Mogul  case,  1889,  23 
Q.  B.  D.  618,  628),  and  very  many  forms  of  combination  are  fully  recognised 
by  law,  e.g.  partnership,  joint-stock  companies,  building,  friendly  and 
industrial  and  provident  societies,  or  trade  unions — the  combination  being 
legal  if  in  accordance  with  the  prescribed  forms  and  created  for  a  purpose 
which  is  not  unlawful,  in  which  neither  offends  against  the  criminal  law,  nor 
involves  a  contract  which  is  made  void  or  illegal  by  any  common  law  rule 
or  legislative  provision,  nor  is  inconsistent  with  the  instrument  which  forms 
the  act  of  association  or  charter  of  the  association.  When  a  combination  is 
to  do  something  forbidden  by  the  criminal  law  it  is  punishable  as  conspir- 
acy, and  the  word  "  combination  "  is  occasionally  coupled  with  "conspiracy" 
in  criminal  enactments.  Other  combinations  which  may  not  entail  punish- 
ment as  crimes  are  so  far  disapproved  as  to  be  held  unenforceable  agreements, 
e.g.  agreements  in  restraint  of  trade  (Mogul  case  [1892],  App.  Cas.  25),  but 
are  not  necessarily  actionable  at  the  suit  of  outside  persons  prejudiced  by 
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acts  done  in  pursuance  directly  or  indirectly  of  the  combination  (see 
Pollock,  Torts,  3rd  ed.,  287),  and  the  extent  to  which  these  combinations 
give  rise  to  civil  remedies  after  discussion  in  the  Mog^d  case  {uhi  supra, 
and  Temperton  v.  Russell  [1893],  1  Q.  B.  715)  has  now  again  been  brought 
before  the  House  of  Lords  and  eight  consulted  judges  in  an  appeal  in  Flood 
V.  Jackson  [1895],  2  Q.  B.  21,  and  an  authoritative  solution  may  be  expected 
from  the  reserved  judgment  of  the  law  lords. 

The  first  question  is  dealt  with  under  Conspiracy.  As  to  the  second,  the 
present  rule  appears  to  be  that  a  combination  for  trade  purposes  formed  by 
traders  in  their  own  interests  is  not  unlawful,  merely  by  the  fact  that  it  is 
an  undertaking  in  concert  by  persons  having  a  common  interest,  if  the 
concert  does  not  involve  the  doing  of  any  act  which  would  not  be  unlawful 
if  done  by  a  single  person  in  his  own  sole  interest.  In  other  words,  persons 
injured  civilly  by  a  combination  of  other  persons  cannot  recover  damage 
merely  on  the  ground  of  a  conspiracy  or  combination  against  them,  but 
must  show  a  legal  wrong  done  them ;  and  it  is  immaterial  whether  it  is  done 
by  a  sole  tort  feasor  or  by  joint  tort  feasors. 

In  civil  matters  the  words  "  conspiracy  "  and  "  conspired,"  apart  from  the 
writ  of  conspiracy  now  represented  by  the  action  for  malicious  prosecution,  are 
(1)  merely  vituperative  epithets,  suggesting  malicious  joint  action  in  the  com- 
mission of  a  tort ;  (2)  excuses  for  declining  to  answer  questions  or  interroga- 
tories on  the  ground  that  the  alleged  conspirators  are  not  bound  to  criminate 
themselves  {SpoJces  v.  Grosvenor  Hotel  Co.,  1897,  13  T.  L.  E.  426). 

And  in  civil  pleadings  the  use  of  the  word  "  conspiracy"  or  "  combination" 
does  not  create  any  cause  of  action  or  do  more  than  suggest  malice  where 
that  is  an  element  of  the  cause  of  action. 

There  is,  it  may  be  added,  no  legal  distinction  between  combinations  of 
employers  or  of  workmen.  Their  legality  or  illegality  is  determined  by  the 
same  tests ;  and  any  combined  action  which  would  be  criminal  in  workmen 
is  equally  criminal  in  employers,  such  as  the  use  of  threats  or  violence  or  the 
making  of  black  lists  (see  B.  v.  Bauld,  1876,  13  Cox,  C.  C.  282 ;  Curran  v. 
Treleaven  [1891],  2  Q.  B.  545 ;  Trollopc  v.  London  Buildinrf  Trades  Federa- 
tion, 1895,  12  T.  L.  R  228,  280  ;  Lyons  v.  Wilkins  [1896],  1  Ch.  811).  The 
history  in  England  of  trusts,  syndicates,  and  unions  of  employers  is  not,  as  in 
America,  published  in  detail  in  many  reported  cases ;  the  industry  of  our 
law  since  the  abolition  of  the  offences  of  engrossing,  forestalling,  and 
regrating  having  been  directed  rather  against  combinations  of  workmen 
than  of  employers. 

See  Black  List  ;  Conspiracy. 


Comity  of  Nations. — As  the  law  of  a  State  cannot  be  enforced 
beyond  its  territorial  limits  except  by  favour  of  the  State  which,  by  its 
Courts  of  law,  is  asked  to  respect  it,  a  voluntary  recognition  of  foreign  law 
is  involved,  and  has  been  ascribed  to  a  supposed  "  comity  "  or  courtesy  of 
nations  towards  each  other.  Professor  Dicey  points  out  the  "  confusion  of 
thought"  produced  by  this  "laxity  of  language"  {Confiict  of  Laws,  1896,  p.  10); 
and  Ferguson  in  his  Manual  of  Lnternational  Law  (vol.  i.  p.  145)  endeavours 
to  draw  the  following  distinction  between  comity  and  private  international 
law :  "  There  is  a  difference  between  private  international  law  and  what  is 
termed  comity,  though  both  originate  in  the  goodwill,  convenience,  or  policy 
of  nations,  deeming  it  advisable  to  grant  to  each  other  privileges  which  are 
not  reciprocally  due  between  States  and  thus  not  stricti  juris.  Comity,  in  a 
!?tricter  sense,  is  the  reciprocal  exercise  of  politeness  between  Governments  of 
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States,  and  has  regard  to  matters  of  mere  courtesy  based  on  the  general  prin- 
ciple of  the  right  of  respect,  or  it  comprehends  some  special  voluntary  acts,  not 
due  by  treaty,  which  may  serve  to  facilitate  the  interests  of  international 
policy  of  either  party.  To  the  latter  category  belongs  also  any  privilege 
granted  regarding  direct  and  special  correspondence  between  the  respective. 
Governments,  whilst  private  international  law  includes  modes  of  legal 
proceedings  in  the  application  of  foreign  laws,  as  adopted  by  legislative 
jurisprudence  or  by  the  jurisdiction  of  the  law  Courts,  without  any  direct 
interference  of  the  Executive  Government,  unless  when  established  by  special 
agreement  between  the  respective  States.  In  this  sense  private  interna- 
tional law  may  be  called  the  comity  of  law  Courts,  whilst  comity  itself  is  the 
droit  lie  convenance  between  Governments."     See  International  Law. 


Commandeer,  Commando. — The  commando  is  either  the 
obligation  to  perform  military  duty  under  the  Constitution  of  the  South 
African  Ilepublic,  or  a  force  formed  under  its  authority  which  all  must 
join  when  ordered,  or  "  commandeered,"  in  pursuance  of  the  obligation. 

Article  23  of  the  Constitution,  published  in  1889,  provides  that  in  case 
of  a  hostile  attack  from  outside,  everyone,  without  distinction,  shall  be  held 
bound  to  lend  his  assistance  on  the  promulgation  of  martial  law ;  and  by 
article  66  this  proclamation  must  be  made  in  case  of  pressing  danger  by  the 
President,  with  the  assent  of  the  members  of  the  Executive  Council. 

Article  93  declares  the  military  force  to  consist  of  all  the  men  of  the 
Eepublic  capable  of  bearing  arms,  and,  if  necessary,  of  all  those  of  the 
natives  within  its  boundaries  whose  chiefs  are  subject  to  it ;  and  the  men 
of  the  white  people  capable  of  bearing  arms  are  all  men  between  the  ages 
of  sixteen  and  sixty  years  (art.  95). 

By  article  101,  the  military  force,  with  the  exception  of  the  hired 
natives,  is  summoned  for  the  maintenance  of  order,  for  commando  duty  on 
the  occasion  of  home  rebellion,  and,  without  any  exception,  for  the  protec- 
tion of  the  coimtry,  and  to  fight  with  foreign  enemies. 

Maintenance  of  order  is  to  be  understood  (art.  103),  as  (a)  the  execu- 
tion of  the  laws,  the  carrying  out  of  sentences  after  receiving  orders,  and 
the  consideration  of  measures  of  general  and  local  interest ;  also  the  super- 
vision of  the  natives,  and  the  repression  of  vagrancy  and  vagabondage  in 
the  field  -  cornetcies  :  (h)  commandos  on  occasion  of  rebellion  among  the 
natives ;  bringing  Kaffir  chiefs  to  their  duty :  (c)  commandos  for  the  sup- 
pression of  disorders  among  the  white  population  :  despatching  sufficient 
force  to  the  district  where  disorder  has  broken  out ;  and  (d)  defence  of 
the  country  and  carrying  on  war ;  carrying  out  martial  law  and  taking  the 
field  at  the  head  of  the  army. 


Commander-in-Chief.— Until  the  year  1793  the  adminis- 
tration of  the  army  was  in  the  hands  of  the  sovereign  in  person ;  his  orders 
in  all  matters  relating  to  its  internal  discipline  and  regulation  being  com- 
municated through  the  Secretary  at  War,  an  office  now  abolished,  and  whose 
duties  have  been  transferred  to  the  Secretary  of  State  for  War.  To  remove 
the  army  from  the  political  influences  with  which  its  government  was  then 
associated,  the  executive  office  of  general  commanding-in-chief,  or  com- 
mander-in-chief, was  created,  in  the  above-mentioned  year,  in  order  that 
military  promotions  and  appointments  might  be  in  the  hands  of  a  soldier, 
who  would  be  influenced  in  making  them  by  professional  considerations  alone.- 
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The  appointment  is  by  patent,  or  a  letter  of  service,  signed  by  a  Secre- 
tary of  State ;  and  the  difference  in  the  mode  of  appointment  determines 
whether  this  officer  is  known  as  commander-in-chief,  or  as  general  com- 
manding-in-chief. Thus  from  1856  the  Duke  of  Cambridge  was  known 
by  the  latter  official  designation  until  1887,  when  a  patent  conferred  upon 
him  the  title  of  commander-in-chief.  The  letter  of  service  merely  notifies 
an  appointment  "  to  serve  as  a  general,"  and  requires  the  officer  to  obey 
such  orders  as  he  shall  receive  from  the  sovereign,  the  connnander-in-chief, 
or  any  other  his  superior  officer. 

The  patent  appoints  him  in  terms  to  be  "  commander-in-chief,  during 
our  pleasure,  of  all  and  singular  our  land  forces  employed,  or  to  be  em- 
ployed, in  our  service  in  the  United  Kingdom  of  Great  Britain  and 
Ireland  " ;  and  all  officers  and  soldiers  are  connnanded  to  acknowledge  him 
as  their  commander-in-chief. 

Since  1870,  when  an  Order  in  Council  placed  the  departments  of  the  War 
Office  under  the  ultimate  control  of  the  Secretary  of  State  for  War,  the  relation 
of  the  commander-in-chief,  and  his  office,  known  as  the  Horse  Guards,  has 
been  recognised  as  in  complete  subordination  to  that  minister.  This  was 
emphasised  by  an  Order  in  Council  in  1888  separating  the  departments 
into  a  military  and  a  civil  side,  both  subject  to  the  administrative  control 
of  the  Secretary  of  State,  as  responsible  for  the  exercise  of  the  royal  pre- 
rogative in  respect  of  the  army.  Thus  in  that  year  the  position  of  the 
commander-in-chief  was  that  of  sole  military  adviser  to  the  Secretary  of 
State  for  War.  But  in  1895  his  position  in  regard  to  the  Secretary  of 
State  was  modified  by  an  Order  in  Council  of  21st  November  defining  the 
duties  of  the  principal  officers  to  be  charged  with  the  administration  of  the 
departments  of  the  army.  Instead  of  being  sole  adviser  in  military  matters, 
four  chiefs  of  special  departments  are  conjoined  with  him,  over  whom  he 
exercises  a  general  supervision ;  but  each  of  whom  separately  advises  the 
Secretary  of  State  on  all  questions  connected  with  the  duties  of  his  depart- 
ment. He  is  therefore  the  jW'Mici/ja^  adviser  of  the  Secretary  of  State  on 
all  military  questions.  By  this  Order  he  is  charged  with  the  general  dis- 
tribution of  the  army  at  home  and  abroad,  with  the  preparation  and 
maintenance  of  detailed  plans  for  the  mobilisation  of  the  regular  and 
auxiliary  forces,  with  the  preparation  and  maintenance  of  schemes  of 
offensive  and  defensive  operations,  and  with  collecting  and  compiling 
military  information ;  with  selecting  fit  and  proper  persons  to  be  recom- 
mended for  appointment  to  commissions  {q.v.)  in  the  regular  forces  ;  with  pro- 
posing fit  and  proper  officers,  whether  of  the  regular  or  auxiliary  forces, 
for  promotion  for  staff  and  other  military  appointments,  and  for  military 
honours  and  rewards. 

The  marines  are  not  under  tlie  control  of  the  commander-in-chief,  but 
of  the  Admiralty  {q.v.)  (Army  Act,  1881,  44  &  45  Vict.  c.  58,  s.  179). 
See  the  same  Act  'passim  for  various  specific  provisions  as  to  the  com- 
mander-in-chief's powers  in  regard  to  courts-martial,  to  enlistment  and 
discharge,  etc. 

The  commander-in-chief  of  the  forces  in  India  is  now  vested  with  the 
powers  of  tbe  commanders-in-chief  of  the  Presidencies  of  Madras  and 
JJombay,  whose  offices  were  abolished  l)y  the  Madras  and  Bombay  Armies 
Act,  1893,  56  &  57  Vict.  c.  62.  In  regard  to  courts-martial,  the  expression 
commander-in-chief  in  the  Army  Act,  1881,  applies  to  the  Indian  com- 
mander-in-chief, as  far  as  relates  to  the  British  forces  in  India.  And  there 
are  similar  specific  provisions  in  applying  the  Act  to  the  Indian  forces  as 
have  been  referred  to  above. 
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Colonial  governors  are  commanders-in-chief  of  the  local  forces  of 
colonies.     See  Colonial  Forces. 

The  Act  11  Will.  Iii.  c.  12  provides  that  colonial  governors  and  com- 
manders-in-chief guilty  of  oppression  of  any  of  His  Majesty's  subjects,  or  of 
any  other  crime  or  offence  contrary  to  the  laws  of  this  country,  or  of  the 
country  within  their  command,  may  be  tried  and  punished  in  England  by 
the  Court  of  King's  Bench  or  by  special  commissioners  {B.  v.  Pidon,  1806, 
30  How.  St.  Tr.  226). 

\_Authorities. — See  Clode,  Military  Forces  of  the  Crown,  vol.  ii.  pp. 
335-358 ;  Anson,  Law  and  Custom  of  the  Constitution,  Part  II,  ch.  viii. ; 
Todd,  Parliamentary  Governnient  in  the  Colonics,  ch.  xii.] 


Commanding'  Officer. — In  its  military  usage,  the  expression 
commanding  officer  includes  an  officer  in  command  of  every  species  of 
military  unit — a  corps,  a  regiment,  a  battalion,  a  troop,  and  so  on.  But 
the  powers  of  a  commanding  officer  to  exercise  certain  functions  of  legal 
importance  in  regard  to  the  administration  of  the  Army  Act,  1881,  44  &  45 
Vict.  c.  58,  cannot  be  exercised  by  all  officers  to  whom  the  term  is 
applicable  in  the  military  sense.  As  to  the  relation  of  all  these  to  the  civil 
power,  see  article  Officers. 

The  Act  itself  does  not  define  the  term  commanding  officer,  although, 
throughout,  such  officer  is  referred  to  for  many  purposes,  and  particularly 
for  the  purposes  of  investigating  charges,  and  awarding  summary  and  minor 
punishments.  ]>ut  the  Kvdes  of  Procedure  made  in  pursuance  of  the  Army 
Act  defines  it  (r.  128)  when  employed  in  the  sections  of  the  Act  relating 
to  "  coiu'ts-martial,"  to  the  "  execution  of  sentence,"  and  to  the  "  power  of 
commanding  officer,"  and  in  the  provisions  consequent  thereon,  and  in  the 
rules  themselves,  as  meaning,  in  relation  to  any  person,  the  officer  whose 
duty  it  is  under  Her  Majesty's  regulations,  or,  in  the  al)sence  of  any  such 
provisions,  under  the  custom  of  the  service,  to  deal  with  a  charge  against 
that  person  of  having  committed  an  offence,  that  is,  to  dispose  of  it  on  his 
own  authority,  or  refer  it  to  a  superior  authority.  It  also  means,  for  the 
purpose  of  summary  award  of  fines  for  drunkenness,  the  officer  commanding 
a  troop,  battery,  or  company.  Thus  an  officer  who  would  fall  under  the 
definition  in  this  last  class  of  cases  would  be  excluded  in  reference  to 
others,  e.g.  the  case  of  "  aggravated  drunkenness  "  under  sees.  44  and  46.  So 
that,  as  regards  the  sections  of  the  Act  specifically  referred  to  in  the  rule 
quoted,  commanding  officer  means  an  officer  superior  in  rank  to  those 
having  power  to  make  a  summary  award  in  cases  of  drunkenness ;  in  fact, 
the  officer  commanding  a  corps,  regiment,  or  battalion.  But  rule  16  of  the 
Queen's  Eegulations,  1895,  sec.  vi.,  confers  these  powers  of  a  commanding 
officer  of  a  corps,  a  regiment,  or  a  battalion  upon  the  commanding  officer 
of  a  detachment,  which  is  a  body  of  men  drawn  from  several  companies  or 
regiments ;  only  in  this  case,  if  the  officer  is  Ijelow  tlie  rank  of  major  he 
may  be  restricted  in  the  exercise  of  these  powers,  including  the  power  to 
convene  regimental  courts-martial. 

In  regard  to  other  portions  of  the  Army  Act,  1881,  than  those  already 
mentioned,  rule  15  extends  the  definition  to  sec.  45,  which  relates  to  the  duty 
of  the  commanding  officer  towards  a  person  detained  in  military  custody 
for  more  than  eight  days  without  a  court-martial  being  held  for  his  trial. 
Other  sections  are  also  included,  but  need  not  be  specified,  as  it  is  only 
intended  to  show  that  in  other  parts  of  the  Army  Act  than  those 
mentioned  in  rule  128,  where  the  term  commanding  officer  is  used,  it  may 


COMMEECIAL  COUET  11 0 

from  time  to  time  by  regulation  have  the  same  meaning  as  in  that  rule,  and 
thus  be  limited  by  the  definition.  If  not  so  limited,  the  proper  officer  to 
act  may,  nevertheless,  be  one  who  corresponds  to  the  definition. 

The  commanding  officer  may  either  dismiss  any  charge  (s.  46),  or,  in 
the  case  of  an  officer,  refer  it  to  a  court-martial  (see  Coukts-Martial),  or, 
in  the  case  of  a  soldier,  punish  summarily ;  but  unless  he  decides  to  punish 
with  a  minor  punishment,  the  soldier  may  elect  to  be  tried  by  district 
court-martial.  But  he  cannot  punish  summarily  a  warrant  officer  or  a 
non-commissioned  officer.  See  as  to  minor  punishments,  such  as  confine- 
ment to  barracks.  Queen's  Eegulations,  1895,  sec.  vi.  para.  47.  The 
offences  which  a  commanding  officer  may  dispose  of  summarily,  by 
inflicting  other  punishments,  or  by  regimental  court-martial,  without 
reference  to  superior  authority,  but  subject  always  to  the  right  of  the 
soldier  to  elect  for  trial  by  district  court-martial,  are  set  out  in  certain 
sections  of  the  Act  mentioned  in  sec.  vi.  para.  39  of  the  above  regulations. 
They  involve  punishment  by  imprisonment  not  exceeding  fourteen  days,  or 
by  fine,  or  deduction  from  pay.  There  is  no  appeal  from  the  commanding 
officer's  decision. 

As  to  the  powers  of  the  commanding  officer  of  one  of  Her  Majesty's 
ships  over  officers  and  soldiers  on  board,  see  Order  in  Council,  6th  February 
1882,  made  under  the  "Act  to  make  Provision  for  the  Discipline  of  the 
Navy"  (29  &  30  Vict.  c.  109). 

[See  Courts-Martial;  Officers;  Manual  of  Military  Law,  1894.] 


Commandite,  from  commendare  in  the  sense  of  commend  or 
confide  (see  word  in  Littre's  Did.),  means  strictly  a  loan  to  a  person 
engaged  in  business. 

In  continental  law  it  is  a  share  in  a  partnership,  the  liability  for  which 
is  limited  to  its  amount.  Thus  in  French  commandite  companies  there  are 
two  kinds  of  partners,  associes  en  nom  collcctif,  or  full  partners,  whose  liability 
is  unlimited,  and  "  commanditaires,"  whose  liability  is  limited  to  their  holding 
in  the  concern.  Enjoyment  of  limited  liability  is  dependent  upon  the 
"  commanditaire  "  taking  no  part  in  the  management  of  the  company's  busi- 
ness.    The  commandite  may  take  the  form  of  negotiable  shares  or  stock. 


Commcndam.— See  In  Commendam. 

Comment,  Fair, — See  Criticism;  Defamation. 


Commercial  Court. — The  Commercial  Court  is  the  Court 
presided  over  by  the  judge  of  the  Queen's  Bench  Division  who  is  in  charge, 
for  the  time  being,  of  the  commercial  list.  It  owes  its  existence  to  a 
resolution  of  the  judges  of  the  Queen's  Bench  Division,  passed  on  24th 
May  1894,  by  which  it  was  declared:  "That  it  is  desirable  that  a  list 
should  be  made  of  commercial  causes  to  be  tried  at  the  Eoyal  Courts  of 
Justice  by  a  judge  alone,  or  by  jurors  summoned  from  the  city,  and  that  a 
Commercial  Court  should  be  constituted  of  judges  to  be  named  by  the 
judges  of  the  Queen's  Bench  Division." 

In  pursuance  of   this   resolution   a   memorandum  was  issued  by  the 
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judges  of  the  Queen's  Bench  Division  in  the  early  part  of  1895,  containing 
the  following  material  provisions  : — 

1.  Commercial  causes  include  causes  arising  out  of  tlie  ordinary  transactions  of 
merchants  and  traders  ;  amongst  otliers,  those  relating  to  the  construction  of  mercantile 
documents,  export  or  imi^ort  of  merchandise,  affreightment,  insurance,  banking  and 
mercantile  agency  and  mercantile  usages. 

2.  A  separate  list  for  summonses  in  commercial  causes  will  be  kept  at  chambers. 
A  separate  list  will  also  be  kept  for  the  entry  of  such  causes  for  trial,  but  no  cause  shall 
be  entered  in  such  list  which  has  not  been  dealt  with  by  a  judge  charged  with  com- 
mercial business,  upon  application  by  either  party  for  that  purpose,  or  upon  summons 
for  directions  or  otherwise. 

Commercial  causes  may  be  transferred  from  the  Chancery  Division  to  the  Queen's 
Bench  Division  in  accordance  with  the  existing  j^ractice. 

3.  With  respect  to  town  commercial  causes  it  is  considered  desirable,  with  a  view 
to  despatch  and  the  saving  of  expense,  that  all  applications  shall  be  made  direct  to  the 
judge  charged  with  commercial  business,  and  with  resjiect  to  country  commercial 
causes  applications  may  by  consent  of  the  parties  be  made  to  him  in  like  manner. 

4.  As  to  commercial  causes  already  entered  for  trial,  application  may  be  made  to 
such  judge  by  either  party  to  enter  the  same  in  the  commercial  cause  list. 

5.  Applications  in  commercial  causes  under  Order  14  shall  be  made  as  heretofore, 
but  where  leave  to  defend  has  been  given  such  causes  may  be  dealt  with  like  other 
commercial  causes. 

6.  Application  may  be  made  to  such  judge  under  the  provisions  of  the  Judicature 
Act,  1894,  and  the  rules  thereunder,  or  by  consent,  to  dispense  with  the  technical  rules 
of  evidence  for  the  avoidance  of  expense  and  delay  which  might  arise  from  commissions 
to  take  evidence  and  otherwise. 

7.  Application  may  also  be  made  to  such  judge,  after  writ  or  originating  summons, 
for  his  judgment  on  any  point  of  law. 

8.  Such  judge  may  at  any  time  after  appearance  and  without  pleadings  make  such 
order  as  he  thinks  fit  for  the  speedy  determination,  in  accordance  with  existing  rules, 
of  the  question  really  in  controversy  between  the  parties. 

9.  Parties  may,  if  they  so  desire,  agree  that  the  judgment  or  decision  of  such  judge 
in  any  cause  or  matter  shall  be  final. 

10.  Application  may  be  made  to  such  judge  in  urgent  cases  to  fix  an  early  day  for 
the  hearing  of  any  cause  or  matter. 

The  Lord  Chief-Justice  of  England  (Lord  Eussell  of  Killowen),  Mr. 
Justice  Mathew,  and  Mr.  Justice  Collins  were  selected  to  take  charge  of 
the  commercial  business,  in  accordance  with  the  above  regulations;  and  Mr. 
Justice  Mathew,  in  March  1895,  undertook  the  duty  of  presiding  over  the 
first  sittings  of  the  Court. 

The  regulations  contained  in  the  memorandum  of  the  judges  of  the 
Queen's  Bench  Division  had  not  the  authority  of  rules  of  Court.  "  The 
notice  relating  to  such  causes  was  not  a  rule  made  by  authority,  but  a 
practice  agreed  on  by  the  judges  of  the  Queen's  Bench  Division,  who  have 
the  right  to  deal  by  convention  among  themselves  with  the  mode  of 
disposing  of  the  business  in  their  Courts  "  (Lord  Esher,  M.  R.,  in  Barry  v. 
Peruvian  Corporation  [1896],  1  Q.  B.  208,  at  p.  209).  Nor  had  the 
Commercial  Court  any  powers  which  other  Courts  did  not  possess.  "  With 
respect  to  the  Commercial  Court  there  is  no  Act  of  Parliament  establishing 
such  a  Court;  it  is  a  mere  piece  of  convenience  in  the  arrangement  of 
business.  The  Commercial  Court  has  no  more  power  to  dispense  with 
strict  evidence,  or  to  depart  from  the  administration  of  the  law  in  the 
ordinary  way,  than  any  other  judge  or  Court "  (Lindley,  L J.,  in  Baerlein 
V.  Chartered  Mercantile  Bank  [1895],  2  Ch.  488,  at  p.  491).  It  therefore 
became  necessary  for  the  judge  who  first  took  charge  of  the  business  of  the 
Court  to  devise  a  procedure  which,  while  in  accordance  with  existing  rules 
and  orders,  would  commend  itself  to  the  commercial  community  as  ensuring 
economy  and  despatch.  The  means  which  he  adopted  are  thus  described  in 
the  introduction  to  Commercial  Cases,  vol.  i.  pp.  v-vii : — 


COMMEECIAL  COUET  121 

"  It  was  clear  that,  if  the  legal  advisers  of  the  parties  were  willing  to 
assist  the  Court,  commercial  disputes  might  be  settled  as  promptly  by  a 
judge  as  by  an  arbitrator.  But  to  attain  this  end  it  was  necessary  that  the 
judge  should  be  made  acquainted  at  the  earliest  possible  stage  of  the  pro- 
ceedings with  the  nature  of  the  plaintiff's  and  the  defendant's  case.  This 
could  only  be  done  effectively  if  the  respective  solicitors  made  careful 
inquiry  into  the  facts,  and  were  so  enabled  to  give  the  judge  the  fullest 
information.  The  commercial  litigation  of  the  country  being  in  the  hands 
of  solicitors  of  high  character  and  great  professional  skill,  who  were  not 
likely  to  fail  to  conduct  the  cases  intrusted  to  them  in  the  best  interests  of 
their  clients,  they  were  relied  upon  to  respond  to  any  reforms  designed  to 
lead  to  despatch  and  prevent  useless  expense.  .  .  .  The  course  of  procedure 
followed  in  chambers  has  been  to  ascertain,  upon  the  making  of  the  order 
for  the  transfer  of  the  case  to  the  commercial  list,  what  directions  were 
needed  to  secure  a  trial  at  the  earliest  convenient  date.  This  has  been 
done  without  difficulty.  Commercial  questions  present  themselves  for  the 
most  part  in  similar  shapes,  and  are  readily  defined.  In  former  times 
pleadings  in  such  cases  generally  followed  common  forms.  As  the  result  of 
this  preliminary  discussion  before  the  judge,  many  cases  have  been  put  in 
train  for  settlement.  When  it  has  been  found  that  the  case  must  be  tried, 
a  note  has  been  made  by  the  judge  of  the  questions  which  the  parties  have 
expressed  their  intention  of  raising,  and  a  copy  of  this  note  has  been 
furnished  to  each  side,  or  a  direction  has  Ijeen  given  that  notice  of  the 
grounds  of  claim  and  defence  should  be  exchanged.  Interrogatories  have 
seldom  been  asked  for,  and  their  absence  has  produced  no  inconvenience. 
In  lieu  of  the  affidavit  of  documents  the  parties  have  been  directed,  when  it 
appeared  to  the  judge  to  be  necessary,  to  furnish  lists  of  documents  and  to 
allow  inspection.  The  affidavit  of  documents  provided  for  by  the  rules 
often  affords  no  security  that  a  full  disclosure  has  been  made,  and  under 
the  substituted  procedure  the  responsibility  is  cast  upon  the  solicitors,  who, 
as  officers  of  the  Court,  have  been  informed  that  the  withholding  of  a 
material  document  will  be  treated  as  a  breach  of  professional  duty.  Parties 
have  not,  in  fact,  been  hampered  by  the  disappearance  of  the  affidavit  of 
documents.  A  day  is  then  fixed  for  the  trial  of  the  case,  to  the  great  con- 
venience of  solicitors,  who  can  arrange  for  the  attendance  of  their  witnesses, 
no  encouragement  being  given  to  technical  or  other  obstruction.  The 
practice  of  granting  commissions  for  the  examination  of  witnesses  abroad, 
often  resorted  to  formerly  in  commercial  cases,  and  generally  found  to  be  of 
little  practical  value,  has  been  very  rarely  followed  ;  and  mutual  admissions, 
the  exercise  of  the  powers  conferred  by  Order  30,  r.  7,  or  the  consent  of 
the  parties  to  permit  the  judge  to  act  upon  the  materials  submitted  to 
mercantile  arbitrators,  have  diminished  the  necessity  for  recourse  to  a 
method  of  obtaining  information  which  is  always  dilatory  and  not  unfre- 
quently  wasteful.  Commercial  cases  have  been  tried  upon  the  evidence 
prescribed  by  the  orders  made  in  chambers  without  difficulty  or  delay,  and 
with  a  great  diminution  of  the  cost  incidental  to  actions  in  which  the 
ordinary  modes  of  litigation  are  followed.  The  grasp  which  the  judge 
obtains  of  the  case  in  chambers,  and  the  power  which  he  consequently 
acquires  to  prevent  the  taking  of  steps  which  will  not  assist  the  Court 
at  the  trial,  have  been  found  to  be  of  extreme  value  in  securing 
expedition." 

The  only  definition  of  a  "  commercial  cause  "  is  that  which  is  contained 
in  the  general  words  of  regulation  1  of  the  above-mentioned  memorandum. 
It  is  for  the  judge  in  charge  of  the  commercial  list,  sitting  in  chambers,  to 
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say  whether  a  particular  case  comes  within  the  description  given  in  that 
regulation. 

Application  may  be  made  to  the  judge  to  have  a  case  entered  in  the 
commercial  list  before  the  defendant  has  appeared ;  and,  the  case  having 
been  so  entered,  the  defendant  can  only  object  to  the  order  on  the  ground 
that  the  case  is  not  a  commercial  cause  {Barry  v.  Peruvian  Corporation 
[1896],  1  Q.  B.  208). 

A  case  will  not  necessarily  be  transferred  from  the  Chancery  Division 
to  the  Commercial  Court  because  it  is  a  commercial  cause ;  but  the  Court 
to  which  the  application  for  a  transfer  is  made,  if  satisfied  that  the  case  is 
likely  to  be  tried  more  speedily  and  economically  in  the  Commercial  Court, 
will  order  it  to  be  transferred  (Baerlein  v.  Chartered  Mercantile  Bank  [1895], 
2  Ch.  488).  As  stated  already,  the  judge  of  the  Connnercial  Court  has  no 
greater  power  to  dispense  with  the  rules  of  evidence  than  any  other  judge 
{Baerlein  v.  Chartered  Mercantile  Bank  [1895],  2  Ch.  488), 


Commissary  Court. — See  Consistory  Court. 


Commission  Agent;  lYIerchant.— See Brokeh; Principal 
AND  Agent. 


Commission  Day.— See  Circuits. 


Commission,  Evidence  on.  — l.  Supreme  Court.  —  Order 
37,  r.  1,  provides  that  the  Court  or  a  judge  may  at  any  time  for  suffi- 
cient reason  order  that  any  witness,  whose  attendance  in  Court  ought  for 
some  sufficient  cause  to  be  dispensed  with,  be  examined  by  interroga- 
tories or  otherwise  before  a  commissioner  or  examiner ;  and  rule  5  of  the  same 
Order  provides  that  the  Court  or  a  judge  may  in  any  cause  or  matter, 
where  it  shall  appear  necessary  for  the  purposes  of  justice,  make  an  order 
for  the  examination  upon  oath  before  the  Court  or  a  judge,  or  any  officer  of 
the  Court,  or  any  other  person,  and  at  any  place,  of  any  witness  or  person, 
and  may  empower  any  party  to  such  cause  or  matter  to  give  such  deposi- 
tion in  evidence  therein  on  such  terms,  if  any,  as  the  Court  or  a  judge  may 
direct.  Applications  for  commissions  to  take  evidence  are  made  under  the 
last  cited  rule  by  notice  of  motion  in  the  Chancery  Division,  by  summons 
before  a  master  in  the  Q.  B.  D.,  and  by  summons  before  a  registrar  in  the 
Probate,  Divorce,  and  Admiralty  Division  (Order  54,  r.  12). 

The  application  should  be  supported  by  affidavits  showing  the  grounds 
for  the  application  and  the  nature  of  the  evidence  to  be  given  by  the 
witnesses  whom  it  is  proposed  to  examine  (see  Bidder  v.  Bridges,  1884,  26 
Ch.  D.  1 ;  53  L.  J.  Ch.  479 ;  32  W.  E.  445,  and  below). 

An  examination  of  a  witness  will  be  ordered  under  the  last  named  rule 
whenever  it  is  necessary  for  the  purposes  of  justice,  as  where  a  witness  is 
going  abroad,  or  is  from  illness,  age,  or  other  infirmity  unable  to  attend  at 
the  trial  (  Warner  v.  Mosses,  1880,  16  Ch.  D.  100 ;  50  L.  J.  Ch.  28 ;  29  W. 
E.  201 ;  Bidder  v.  Bridges,  1884,  26  Ch.  D.  1). 

A  party  to  the  cause  may  be  examined  under  the  rule  {Nadin  v.  Bassett, 
1883,  25  Ch.  D.  21 ;  53  L.  J.  Ch.  253 ;  32  "W.  E.  70). 

The  rule  does  not  empower  the  Courts   to  order  the  examination  of 
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witnesses  except  where  there  is  pending  litigation  between  contesting 
parties  (per  Cave,  J.,  In  re  Hewitt,  1885,  15  Q.  B.  D.  163  ;  54  L.  J.  Q.  B. 
402 ;  53  L.  T.  156) ;  and  an  order  for  a  commission  to  take  evidence  abroad 
cannot  be  made  in  an  arbitration  under  a  submission,  no  action  having 
been  brought  {In  re  Shaw  &  Ronaldson  [1892],  1  Q.  B.  91 ;  61  L.  J.  Q.  B. 
141). 

A  witness  who  has  made  an  affidavit  may  be  cross-examined  thereon 
on  commission  if  he  is  out  of  the  jurisdiction  {Strauss  v.  Goldschmidt,  1892, 
8  T.  L.  E.  239). 

There  are  four  modes  of  conducting  an  examination  of  witnesses  out  of 
Court : — 

i.  By  an  examiner  of  the  Court. 
ii.  By  special  examiner, 
iii.  By  commission, 
iv.  By  request  to  examine  witnesses. 

The  first  method  is  that  usually  adopted  where  the  witness  or  party  to 
be  examined  is  within  the  jurisdiction  of  the  High  Court ;  and  Order  37, 
r.  5,  provides  that  an  examination  shall  be  before  one  of  the  examiners 
of  the  Court,  unless  the  Court  or  a  judge  shall  otherwise  direct.  Examiners 
of  the  Court  are  appointed  by  the  Lord  Chancellor.  They  must  be  barristers 
of  not  less  than  three  years'  standing  (Order  37,  r.  40).  Examinations  are 
distributed  among  them  by  rotation  by  the  first  clerk  to  the  registrars  of  the 
Chancery  Division  (Order  37,  rr.  41-43).  The  examiner  appoints  the  time 
and  place  of  the  examination,  and  must  continue  it  de  die  in  diem,  subject  to 
such  adjournments  as  he  thuiks  necessary  or  just  (Order  37,  r.  45).  The  order 
contains  the  names  of  the  witnesses  to  be  examined,  but  additional  witnesses 
may  be  examined  by  consent  of  all  the  parties  {ibid.  r.  46).  The  examiner  is 
entitled  to  be  paid  his  fees  by  the  party  prosecuting  the  examination.  The 
rules  provide  a  scale  of  fees  (Order  37,  rr.  50  &  51).  He  may  have  the  assist- 
ance of  an  interpreter  where  necessary  {Marquis  of  Bute  v.  James,  1886, 
33  Ch.  D.  157 ;  55  L.  J.  Ch.  658 ;  55  L.  T.  133). 

A  special  examiner  or  commissioner  is  usually  appointed  when  it  is 
desired  to  take  evidence  aljroad.  The  practice  seems  to  be  to  appoint  a 
commission  when  the  examination  is  to  be  taken  upon  written  interrogatories 
and  cross  interrogatories,  and  a  special  examiner  when  it  is  to  be  taken 
vivd  voce  (see  Hume-Williams  and  Macklin,  Evidence  on  Commission,  p.  13). 

Any  person  may  be  appointed  a  commissioner  or  special  examiner. 
(For  form  of  Order  and  Writ  of  Commission,  see  K.  S.  C,  Appendix  K., 
Form  36,  and  Appendix  J.,  Form  13). 

Letters  of  request  may  be  ordered  in  any  case  in  lieu  of  a  commission 
(Order  37,  r.  6  A).  These  are  letters  addressed  to  all  the  judges  of  a 
foreign  Court,  requesting  them  to  summon  witnesses  and  examine  them 
either  upon  interrogatories  or  vivd  voce,  and  to  return  the  answers  in  writing 
(see  Forms  37  A  and  37  B,  Appendix  K.  to  R  S.  C,  1883). 

Whether  the  examination  takes  place  before  an  examiner  of  the  Court, 
or  a  special  examiner,  or  any  other  person,  he  must  be  furnished,  by  the 
])arty  on  whose  application  the  order  for  an  examination  was  made,  with  a 
copy  of  the  writ  and  pleadings,  if  any,  or  with  a  copy  of  tlie  documents 
necessary  to  show  what  are  the  questions  at  issue  between  tlie  parties 
(Order  37,  r.  10). 

The  examination  must  take  place  in  the  presence  of  the  parties,  their 
counsel,  solicitors  or  agents ;  and  the  witnesses  must  be  examined  in  chief, 
and  be  subject  to  cross-examination  and  re-examination  in  the  same  way  as 
if  they  were  examined  at  the  trial  (Order  37,  rr.  11  &  22).    Where  an  effective 
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cross-examination  cannot  be  had,  a  commission  will  be  refused  {In  re  Boyse, 
1882,  20  Ch.  D.  760 ;  51  L.  J.  Ch.  660  ;  30  W.  E.  812). 

The  depositions  are  taken  down  by  the  examiner  in  writing  and  read 
over  to,  and  signed  by,  the  witness,  or,  if  he  refuses,  by  the  examiner. 

The  examiner  has  no  power  to  decide  upon  the  materiality  or  relevancy 
of  any  question.  If  a  question  is  objected  to,  he  must  write  down  the 
question  in  the  depositions,  and  must  state  his  opinion  thereon  to  the 
counsel,  solicitors,  or  parties,  and  must  refer  to  such  statement  in  the 
depositions  (Order  37,  r.  12).  If  a  witness  object  to  any  question, 
the  question  and  the  objection  are  to  be  taken  down  by  the  examiner 
and  transmitted  by  him  to  the  Central  Office,  so  that  the  validity  of  the 
objection  may  be  decided  by  the  Court  or  a  judge  (Order  37,  r.  14). 

When  the  examination  of  a  witness  is  concluded  the  original  depositions 
authenticated  by  the  signature  of  the  examiner  are  transmitted  by  him  to 
the  Central  Office  and  there  filed  (Order  37,  r.  16) ;  and  he  must  also,  if 
need  be,  make  a  special  report  to  the  Court  touching  such  examination  and 
the  conduct  or  absence  of  any  witness  or  other  person  (Order  37,  r.  17). 

Any  officer  of  the  Court  or  other  person  directed  to  take  the  examination 
of  any  witness  or  person  may  administer  oaths  (Order  37,  r.  19),  and  a  com- 
mission to  a  single  commissioner  abroad  should  authorise  him  to  administer 
an  oath  to  Imnmli  {Wihon  v.  De  Conlon,  1883,  22  Ch.  D.  841 ;  31  W.  R 
839). 

The  deposition  cannot,  unless  the  Court  or  a  judge  so  direct,  be  given  in 
evidence  at  the  trial  without  the  consent  of  the  party  against  whom  the 
same  is  offered,  imless  the  Court  or  a  judge  is  satisfied  that  the  deponent  is 
dead,  or  beyond  the  jurisdiction  of  the  Court,  or  unable  from  sickness  or  other 
infirmity  to  attend.  When  so  admissible  the  depositions  certified  under  the 
hand  of  the  person  taking  the  examination  (whose  signature  need  not  be 
proved)  is  admissible,  saving  all  just  exceptions  (Order  37,  r.  18). 

(a)  In  England  and  Wales. — The  usual  grounds  for  ordering  the 
examination  of  a  witness  in  this  country  are,  that  the  witness  is  about 
to  go  abroad,  or  is  from  illness,  age,  or  other  infirmity  likely  to  be  unable  to 
attend  the  trial  {Warner  v.  Mosses,  1880,  16  Ch.  D.  100;  50  L.  J.  Ch.  28: 
29  W.  E.  201 ;  43  L.  T.  401). 

That  the  witness  is  seventy  years  of  age  is  generally  a,primdfacie  ground 
for  taking  his  evidence  before  an  examiner  {Bidder  v.  Bridges,  1884,  26  Ch. 
D.  1 ;  53  L.  J.  Ch.  479 ;  32  W.  E.  445).  But  in  a  case  where  it  was  proposed 
to  take  the  evidence  of  a  very  large  number  of  witnesses,  and  the  trial  of  the 
action  was  not  likely  to  be  long  deferred,  the  order  was  confined  to  those 
above  seventy-five  without  prejudice  to  further  applications  to  examine  any 
particular  witnesses  between  seventy  and  seventy-five  upon  the  ground  of 
illness  or  infirmity  {ibid.). 

It  is  not  the  practice  to  appoint  a  special  examiner  to  take  a  country 
examination,  even,  for  instance,  in  a  Welsh  case  where  it  is  alleged  to  be 
necessary  that  the  examination  should  be  taken  by  a  person  conversant 
with  the  Welsh  language  {Marquis  of  Bute  v.  James,  1886,  33  Ch.  D.  157 ; 
55  L.  J.  Ch.  658 ;  34  W.  E.  754). 

The  attendance  of  witnesses  is  secured  by  suhpa^na  ad  testificaiulum  or 
duces  tecum  in  the  same  way  as  at  the  trial  (Order  37,  r.  20),  and  the  Court 
or  a  judge  may  make  an  order  ex  parte  for  the  attendance  of  any  person  for 
the  purpose  of  producing  any  document  named  in  the  order,  the  production 
of  which  could  be  compelled  at  the  trial  (Order  37,  r.  7,  In  re  Smith  [1891], 
1  Ch.  323;  60  L.  J.  Ch.  328;  64  L.  T.  253);  and  a  person  who  wilfully 
disobeys    an    order   requiring  his   attendance   for   the   purpose   of  being 
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examined  or  producing  any  document,  may  be  committed  for  contempt 
of  Court  (Order  37,  r.  8,  and  Order  44).  Witnesses  are  entitled  to  the 
like  conduct  money,  and  payment  for  expenses  and  loss  of  time,  as  upon 
attendance  at  a  trial  in  Court  (Order  37,  r.  9). 

(b)  In  Scotland,  Ireland,  India,  and  the  Colonies. — There  are  three  ways 
of  taking  evidence  in  the  Queen's  dominions  outside  the  jurisdiction  of 
the  High  Court.  (1)  By  a  special  examiner  appointed  under  Order  37, 
r.  5.  The  attendance  of  witnesses  may  be  compelled  by  serving  a  written 
notice  signed  by  the  commissioner ;  and  if  this  is  disobeyed,  by  making 
application  to  the  Superior  Courts  of  the  covmtry  in  which  the  disobedience 
occurs  (6  &  7  Vict.  c.  82,  and  22  &  23  Vict.  c.  20).  (2)  By  mandamus 
directed  to  an  Indian  or  Colonial  Court  (13  Geo.  III.  c.  63,  ss.  40,  44,  and 
45 ;  1  Will.  IV.  c.  22,  ss.  1  and  2).  (3)  By  letters  of  request  addressed  to 
a  Court  or  judge  in  India,  or  the  Colonies,  or  elsewhere  in  Her  Majesty's 
dominions.  In  such  case  the  Court  or  judge  so  requested  may  appoint 
a  person  to  take  the  examination  (48  &  49  Vict.  c.  74,  s.  2). 

Whether  the  examination  is  by  commission,  mandamus,  or  letters  of 
request,  any  witness  or  person  may  be  examined  on  oath,  affirmation,  or 
otherwise,  according  to  the  law  in  force  at  the  place  where  the  examina- 
tion is  taken  (48  &  49  Vict.  c.  74,  s.  6). 

(c)  In  Foreign  Countries. — There  are  three  ways  of  taking  evidence  on 
commission  in  foreign  countries,  viz. :  (1)  By  special  examiner,  (2)  by 
commissioner,  (3)  by  letters  of  request. 

It  is  usual  where  the  examination  is  to  be  vivd  voce  to  have  a  special 
examiner ;  and  where  it  is  to  be  by  written  interrogatories,  a  commissioner. 
In  certain  countries  it  is  unlawful  for  a  private  person  to  administer  an 
oath,  and  in  these  the  only  available  procedure  is  by  letters  of  request. 
It  seems  that  in  Germany  and  Spain  letters  of  request  are  the  only  avail- 
able method  (Hume-Williams  and  Macklin,  Evidence  on  Commission,  p.  54). 

Before  an  order  will  be  made  for  taking  evidence  abroad  the  Court 
must  be  satisfied  that  it  is  necessary  for  the  purposes  of  justice,  and  the 
interests  of  all  parties  must  be  considered. 

It  must  be  shown  (1)  that  there  is  some  good  reason  why  the  witnesses 
cannot  be  brought  to  this  country  to  be  examined  at  the  trial  (Lawson  v. 
Vacuu7n  Brake  Co.,  1884,  27  Ch.  D.  137;  54  L.  J.  Ch.  16;  33  W.  E.  186). 
If  the  witnesses  are  resident  abroad,  and  their  presence  in  Court  is  not 
essential,  it  is  enough  to  show  that  it  will  be  much  less  expensive  to 
examine  them  abroad  than  to  bring  them  here  {Coch  v.  Allcock  &  Co.,  1888, 
21  Q.  B.  D.  178;  57  L.  J.  Q.  B.  489;  36  W.  K.  747).  But  if  from  the  nature 
of  the  case  it  is  important  that  the  witness  should  give  his  evidence  and  be 
cross-examined  in  Court,  an  order  will  not  be  made  unless  it  be  shown 
clearly  that  the  witness  cannot  possibly  attend  here  (In  re  Boyse,  ld,^2,id)i 
supra ;  Berdan  v.  Greenwood,  1880,  20  Ch.  D.  764 ;  46  L.  T.  524).  It  must 
be  shown  that  the  application  is  made  hondfide,  and  not  for  the  purposes  of 
delay  or  embarrassment,  or  with  a  view  to  avoiding  full  cross-examination 
{In  re  Boyse,  ubi  siq^ra ;  Lamjcn  v.  Tate,  1883,  24  Ch.  D.  522 ;  32  W.  K.  189). 

It  must  be  shown  that  the  witnesses  are  material,  and  that  the  Commission 
is  not  a  mere  roving  inquiry  to  give  the  party  a  chance  of  finding  evidence 
abroad  {Armour  v.  Walker, l^m,2^  Ch.D.  673 ;  53  L.  J.  Ch.  413  ;  32  W.E.  214). 

In  the  exercise  of  its  discretion  the  Court  will  not  regard  the  case  of  a 
defendant  with  the  same  strictness  as  the  case  of  a  plaintiff  who  has  chosen 
his  own  forum  {Boss  v.  Woodford  [1894],  1  Ch.  38 ;  63  L.  J.  Ch.  191 ;  42 
W.  K.  188;  8  R  74). 

2,  In  Divorce  Cases. — Where  a  witness  is  out  of  the  jurisdiction  of  the 
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Court,  or  where  by  reason  of  his  illness,  or  from  other  circumstances,  the 
Court  shall  not  think  fit  to  enforce  the  attendance  of  the  witness  in  open 
Court,  the  Court  may  order  a  commission  on  a  requisition  addressed  to  the 
judges  of  a  foreign  Court  to  issue  for  the  examination  of  such  witness  on 
oath  upon  interrogatories  or  otherwise,  or  if  the  witness  be  within  the  juris- 
diction may  order  tlie  examination  of  such  witness  before  an  othcer  of  the 
Court  or  other  person  (20  &  21  Vict.  c.  85,  s.  47).  Application  is  made  to 
the  registrar  by  summons,  or  in  undefended  cases  without  summons.  Any 
of  the  parties  may  apply  by  summons  to  the  registrar  for  leave  to  join  in  a 
commission  or  requisition  and  to  examine  witnesses  thereunder  (Divorce 
Eules,  129-136, 189  ;  Browne  and  Powles  on  Divorce,  5th  ed.,  pp.  332-335). 

3.  In  Bankruptcy  Proceedings  the  Court  may  in  any  matter  take  the 
whole  or  any  part  of  the  evidence  by  commission  abroad.  An  order  for  a 
commission  or  letter  of  request  to  examine  witnesses  and  the  writ  of  com- 
mission or  request  follow  the  forms  for  the  time  being  in  use  in  the  High 
Court,  with  such  variations  as  circumstances  may  require  (46  &  47  Vict.  c.  52, 
s.  105  (5)  ;  Bankruptcy  Eules,  r.  67). 

4.  County  Courts. — The  judge  may  order,  where  it  shall  appear  necessary 
for  the  purposes  of  justice,  an  examination  of  witnesses  to  be  taken  before 
the  Court  or  any  officer  of  the  Court  or  any  other  person  at  any  place 
in  England  or  Wales.  Where  the  witness  resides  out  of  the  jurisdiction  of 
the  Court,  the  judge  may  appoint  the  registrar  of  the  Court  of  the  district  in 
which  the  witness  resides  to  take  the  examination.  In  other  respects  the 
circumstances  in  which  an  examination  may  be  ordered,  the  procedure,  and 
the  use  that  may  be  made  of  the  depositions  is  nearly  the  same  as  in  the 
High  Court  (see  51  &  52  Vict.  c.  43,  s.  164;  and  County  Court  Eules,  Order 
18,  rr.  14-28). 

The  order  for  examination  may  be  applied  for  by  notice  for  directions 
or  by  ex  parte  application,  or  on  notice  in  writing  (ibid.,  Order  15,  rr.  1  and 
4;  Order  12,  r.  11a;  see  Annual  County  Court  Practice,  1897,  p.  205). 

5.  In  the  Mayor  s  Court,  London,  and  other  Courts  to  which  the  Borough 
and  Local  Courts  of  Eecord  Act,  1872,  applies,  a  judge  of  the  High  Court 
may,  on  the  application  of  any  of  the  parties  to  any  pending  action,  order  a 
commission  to  issue  for  the  examination  of  witnesses  upon  oath  at  any  place 
beyond  the  limits  of  England  and  Wales  by  interrogatories  or  otherwise  (35 
&  36  Vict.  c.  86,  s.  2  and  schedule). 

And  by  the  Mayor's  Court  of  London  Procedure  Act,  1857,20&21  Vict, 
c.  clvii.  s.  26,  that  Court  may  order  a  commission  to  issue  for  the  examina- 
tion of  witnesses  upon  oath  at  any  place  or  places  beyond  the  limits  of  Eng- 
land and  Wales  (see  Form  in  Glyn  and  Jackson,  Mayors  Court  Practice, 
2nd  ed.,  p.  210).  By  sec.  24  of  the  same  Act  the  Court  may  order  an 
examination  before  the  registrar  or  other  person  of  any  witness  in  any  part 
of  England  and  Wales. 

6.  Evidence  for  Foreign  Tribunals  is  taken  in  England  under  19  &  20 
Vict.  c.  113,  and  33  &  34  Vict.  c.  52,  s.  24.  An  order  appointing  an  ex- 
aminer will  be  made  on  ex  parte  application  on  affidavit.  The  same  pro- 
cedure is  followed  when  evidence  is  to  be  obtained  for  a  British  tribunal  out 
of  the  jurisdiction  under  6  &  7  Vict.  c.  20,  s.  1. 

[Authorities. — See  Annual  Practice,  1897,  Notes  to  Order  37  ;  and  The 
Taking  of  Evidence  on  Commission,  by  Hume-Williams  and  Macklin,  1895.] 

Commission  (in  Army  and  other   Forces).— The 

commission  issued  by  the   Crown  to  a  person  to  serve  as   an   officer  in 
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any  of  the  land  or  sea  forces  confers  a  public  office ;  and  the  purchase  or 
sale  thereof  was  therefore  illegal  at  common  law.  By  49  Geo.  in.  1809,  c. 
126,  8.  7,  however,  the  sale  and  purchase  of  commissions  in  the  army,  at  such 
prices  as  should  be  fixed  by  regulation,  was  legalised,  but  not  to  any  further 
extent.  Otherwise  all  buying  and  selling  of  and  receiving  money  for  civil, 
naval,  or  mihtary  commissions,  and  all  negotiations  in  respect  thereof,  were 
made  misdemeanours.  In  1871  a  royal  warrant  cancelled  all  previous  regula- 
tions fixing  the  prices  at  which  any  commission  might  be  purchased,  sold,  or 
exchanged,  or  in  any  way  authorising  the  purchase  or  sale  or  exchange  for 
money  of  any  such  commission.  The  Kegulation  of  the  Forces  Act,  1871, 
34  &  35  Vict.  c.  86,  appointed  commissioners  for  allotting  compensation 
out  of  the  pubhc  funds  to  officers  on  their  retirement  who,  when  the  royal 
warrant  was  issued,  held  saleable  commissions ;  in  some  cases  over  regula- 
tion prices  being  permitted  to  be  paid  by  the  commissioners.  The  powers 
of  the  commissioners  were  extended  to  officers  serving  in  certain  Indian 
corps,  who  would  have  received  money  according  to  custom  on  retirement 
(37  &  38  Vict.  c.  61). 

In  the  navy  and  royal  marines  the  sale  of  commissions  had  not  been 
authorised  in  any  way  by  regulations  ;  and  after  the  Act  of  George  ill.,  above 
mentioned,  they  were  unsaleable  as  being  illegal ;  in  the  navy  the  purchase 
system  has  never  existed. 

The  Eegimental  Exchange  Act,  1875,  38  Vict.  c.  16,  authorises  Her 
Majesty  to  regulate  from  time  to  time  exchanges  to  be  made  by  officers  of 
the  regular  forces  from  one  regiment  or  corps  to  another,  and  excepts 
changes  so  made  from  the  provisions  of  the  Army  Brokerage  Acts,  which 
are  defined  as  the  Act  5  &  6  Edw.  vi.  c.  16,  and  the  above-mentioned  Act  of 
George  lil.  All  officers  on  promotion  or  exchange  must  sign  a  declaration 
that  they  have  not  paid,  or  promised  to  pay,  by  themselves  or  others,  any 
money  or  money's  worth,  or  received  any  payment  as  consideration  in 
respect  of  such  exchange  or  promotion.  By  sec.  155  of  the  Army  Act, 
1881,  44  &  45  Vict.  c.  58,  every  person,  except  the  Army  Purchase 
Commissioners,  and  persons  acting  under  their  authority,  who  negotiates, 
acts  as  agent  for,  or  otherwise  aids  or  connives  at,  the  sale  or  purchase  of 
any  commission  in  the  regular  forces,  or  gives  or  receives  any  valuable 
consideration  in  respect  of  any  promotion  in,  or  retirement  from,  such 
forces,  or  employment  therein,  or  any  unauthorised  exchange,  is  liable  on 
conviction  on  indictment,  or  information,  to  a  fine  of  £100,  or  imprisonment 
not  exceeding  six  months ;  and  if  an  officer,  on  conviction  by  court-martial, 
to  be  dismissed  the  service. 

Since  the  abohtion  of  purchase,  the  majority  of  first  commissions  in  the 
army  are  now  given  to  successful  candidates  in  open  competitive  examina- 
tions for  entrance  to  one  of  the  royal  military  colleges.  After  finishing 
their  course  of  instruction  there,  and  serving  a  period  with  the  regiment  to 
which  they  are  appointed,  they  receive  a  commission  to  a  second  lieutenancy, 
and  this  commission  is  antedated  by  one  or  two  years,  according  to  the 
place  they  obtained  in  the  final  examination  of  the  college.  University 
students  who  have  passed  certain  examinations  are  exempt  from  the 
competitive  examinations,  unless  there  are  more  applicants  than  vacancies ; 
Queen's  cadets,  and  pages  of  honour,  who  are  appointed  to  the  college  by 
a  Secretary  of  State,  only  pass  a  qualifying  examination. 

Non-commissioned  officers,  specially  recommended,  and  lieutenants  of 
miUtia,  after  a  competitive  examination,  receive  first  commissions  as 
lieutenants.  In  the  navy  similar  regulations  are  prescribed  for  candidates 
for  commissions. 
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Commissions  in  the  non-combatant  branches  of  the  army  and  navy 
are  granted  in  accordance  with  the  regulations  prescribing  the  appropriate 
professional  qualifications. 

The  25  &  26  Vict.  c.  4  provided  that  by  Order  in  Council  all  com- 
missions in  the  land  forces  of  the  Crown  might  be  issued  without  the  Eoyal 
Sign  Manual,  with  the  signature  of  the  commander-in-chief  and  a  principal 
Secretary  of  State ;  and  in  the  case  of  the  royal  marines,  of  the  Admiralty ; 
and  in  the  case  of  military  chaplains  and  commissariat  and  store- 
officers,  of  a  principal  Secretary  of  State.  The  Kegulation  of  the  Forces  Act, 
1871,  s.  6,  provided  that  the  commissions  of  officers  in  the  militia, 
yeomanry,  and  volunteers  should  be  held  from  Her  Majesty,  and  be 
prepared,  authenticated,  and  issued  in  the  same  manner  as  commissions  in 
the  land  forces  of  the  Crown,  and  first  commissions  are  to  be  given  to 
persons  recommended  by  the  lieutenants  of  counties.  The  provision  of 
the  Act  of  Settlement,  12  &  13  Will.  ill.  c.  2,  prohibiting  the  commissioning 
of  aliens,  is  repealed  by  the  Naturalisation  Act,  1870,  33  &  34  Vict.  c.  14, 
where  a  certificate  of  naturalisation,  in  accordance  with  that  Act,  has  been 
obtained. 

Commissions  in  the  army,  or  navy,  or  royal  marines  and  militia 
cannot  be  resigned  without  leave ;  but  the  power  of  dismissal  at  pleasure  is 
a  constitutional  prerogative.  See  as  to  resignation  of  commission.  Ex  parte 
Gumming,  1887,  19  Q.  B.  D.  13,  and  cases  cited  in  Manual  of  Military 
Law,  1894,  p.  271 ;  and  as  to  dismissal  at  pleasure,  Dunn  v.  B.  [1896], 
1  Q.  B.  116.  Nor  will  a  remedy  be  given  by  the  civil  Courts  on  account 
of  injuries  which  affect  only  the  professional  status  of  officers ;  therefore 
they  will  give  no  redress  for  dismissal,  deprivation  of  rank,  or  reduc- 
tion or  deprivation  of  pay.  See  also  Mitchell  v.  B.  in  1890,  reported 
as  a  note  to  Dunn  v.  B.,  supra,  where  it  was  held  that  no  engagement 
made  by  the  Crown  with  any  of  its  military  or  naval  officers,  in  respect 
of  services,  either  present,  past,  or  future,  can  be  enforced  in  any  Court  of 
law. 

An  officer  may  be  cashiered  or  dismissed  the  service  for  various  offences 
by  sentence  of  court-martial;  Army  Act,  1881,  s.  44,  and  Navy  Discipline 
Act,  1866,  29  &  30  Vict.  c.  109,  s.  52. 

By  7  Will.  IV.  and  1  Vict.  c.  31,  officers  of  the  army  and  marines  in 
case  of  the  demise  of  the  Crown  hold  their  commissions  until  cancelled, 
although  under  6  Anne,  c.  41,  s.  8,  commissions  generally  continue  for  six 
months  afterwards. 

A  member  of  the  House  of  Commons  who  accepts  for  the  first  time  a 
commission  in  the  army  or  navy  must  resign  his  seat,  but  may  be 
re-elected  (6  Anne,  c,  41,  s.  25).  The  acceptance  of  a  new  commission, 
however,  does  not  vacate  his  seat  (s.  27).  The  same  rule  is  extended  to  the 
acceptance  of  a  commission  in  the  marines.  A  member  who  accepts  a  first 
commission  in  the  militia,  yeomanry,  or  volunteers  does  not  vacate  his 
seat  (52  Geo.  iii.  c.  68,  s.  176 ;  44  Geo.  iii.  c.  54,  s.  58 ;  26  &  27  Vict.  c.  65, 
s.  5 ;  36  &  37  Vict.  c.  77,  s.  6 ;  May's  Parliamentary  Practice,  10th  ed., 
611 ;  Eogers  on  Elections,  Part  II.,  16th  ed.,  16,  63,  68).  See  Akmy  and 
Officeks. 


Commission  in  Lunacy.— See  Lunacy. 
Commission  of  Assize.— See  Circuits. 
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Commission  of  the  Peace. — A  document  in  which  are 
enrolled  the  names  of  the  persons  appointed  to  act  as  justices  of  the  peace 
for  a  county,  borough,  or  other  district,  and  in  which  the  nature  of 
their  jurisdiction  is  defined.  In  strictness,  the  authority  of  county  justices 
was  of  a  purely  statutory  origin ;  but  by  inveterate  usage  the  commission 
is  held  to  warrant  them  in  the  exercise  of  jurisdiction,  not  expressly 
if  impliedly  given  by  any  of  the  statutes  under  which  their  appointment 
or  powers  were  authorised  or  defined  (see  Justice  of  the  Peace).  The  form 
was  settled  about  1327,  on  the  institution  of  the  office,  temp.  Edw.  ill. 
It  continued  in  use  (subject  to  the  modification  prescribed  by  27  Hen. 
VIII.  c.  24)  until  1590,  when  a  new  form  was  settled  by  the  judges 
(Lambarde,  Eirenarcha,  c.  9,  p.  43),  which  is  to  be  found  in  Lambarde, 
Eirenarcha,  c.  8,  in  Latin,  and  in  Burn's  Justice,  30th  ed.,  vol.  iii.  p.  Ill, 
in  its  latest  version.  The  Elizabethan  form  continued  in  use  until  1878, 
when  a  new  form  was  prescribed  by  rules  made  in  1878,  under  the  Crown 
Office  Act,  1877  (40  &  41  Vict.  c.  41),  and  printed  in  Statutory  Eules 
and  Orders,  Eevised,  vol.  i.  p.  587.  Until  1835,  justices  in  corporations 
derived  their  jurisdiction  from  charter  or  prescription  (see  Lambarde, 
Eirenarcha,  p.  26),  and  not  from  a  commission  of  the  peace.  Since  that 
Act,  except  in  the  city  of  London,  borough  justices  (except  the  mayor 
and  latest  ex-mayor)  can  sit  only  under  a  commission  of  the  peace 
(5  &  6  Will.  IV.  c.  76,  ss.  98,  107).  That  in  use  for  boroughs  is  pre- 
scribed by  the  Pules  of  22nd  Feb.  1878,  made  under  the  Crown  Ofiicc 
Act,  1877,  and  is  printed  in  Statutory  Rules  and  Orders,  Eevised,  vol.  i.  at 
p.  590. 

The  commission  continues  until  superseded  or  renewed.  At  common  law 
demise  of  the  Crown  determined  the  commission ;  but  now  under  1 
Anne,  St.  1,  c.  8,  the  justices  can  act  on  their  old  commission  for  six  months 
after  the  demise  of  the  Crown.  A  man's  right  to  sit  as  justice  is  not 
altered  by  his  promotion  to  any  title  of  honour  (1  Edw.  VI.  c.  7). 

Commissions  of  the  peace  are  prepared  by  the  clerk  of  the  Crown  in 
Chancery,  an  office  now  (under  the  Great  Seal  (Offices)  Act,  1874)  united  with 
many  others  in  the  Lord  Chancellor's  Secretary  of  Presentations.  They 
are  printed  on  parchment  with  blanks  to  be  filled  up,  and  the  names 
of  the  justices  are  inserted  in  a  schedule,  which  has  a  space  for  inserting 
the  names  of  justices  appointed  after  the  issue  of  the  commission,  and 
are  now  generally  issued  under  the  Wafer  Great  Seal,  except  in  the 
Duchy  of  Lancaster,  where  they  are  issued  under  the  Duchy  Seal  (27  Hen. 
VIII.  c.  24,  s.  5).  Clerks  of  the  peace  and  town  clerks  must  send  to  the 
clerk  of  the  Crown  in  Chancery,  in  January  in  each  year,  a  statement 
of  the  justices  who  have  qualified,  and,  so  far  as  they  know,  of  those 
who  have  died  during  the  preceding  year,  and  a  record  of  all  justices 
is  kept  at  the  office  (Eules  of  22nd  Feb.  1878;  St.  E.  &  0.,  Eevised, 
vol.  i.  p.  594). 

Prior  to  1871,  before  a  justice  could  act  under  the  commission,  it  was 
necessary  for  him  to  take  the  prescribed  oath,  which  was  done  before 
others,  under  commission  to  swear  in  the  fellow-justices  by  a  Court  of 
dedimus  potestatcm  (Lambarde,  Eirenarcha,  c.  10,  p.  52),  directing  some 
])erson  to  swear  in  the  new  justices,  and  certify  the  oath  to  the  clerk  of  the 
Petty  Bag.  The  functions  of  this  official  as  to  commissions  of  the  peace 
were  transferred  to  the  clerk  of  the  Crown  in  Chancery  by  the  Great  Seal 
(Offices)  Act,  1874  (37  &  38  Vict.  c.  81).  The  fee  for  issue  of  the  writ 
was  2s.  6d.,  under  the  Petty  Bag  Eules  of  1849  (St.  E.  &  0.,  Eevised,  vol. 
vii.  }).  731).      The  writ  contained  in  schedules  the  oaths  to  be  administered. 
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These  have  been  superseded,  except  that  as  to  quahfication,  by  the 
Promissory  Oaths  Act,  1868,  and  the  writ  has  been  rendered  unnecessary 
by  the  Promissory  Oaths  Act,  1872  (34  &  35  Vict.  c.  48,  s.  2). 


Commissioners  (Charity). — There  are  four  Charity  Com- 
missioners, three  of  them  being  paid,  and  two  at  least  of  these  three 
(one  of  the  two  being  the  Chief  Commissioner)  must  be  barristers  of 
not  less  than  twelve  years'  standing  at  the  date  of  their  appointment. 
No  paid  Commissioner  can  sit  in  the  House  of  Commons  during 
tenure  of  ottice.  As  to  powers  of,  see  Chakity  Commission,  and,  generally, 
Chakities. 


Commissioners  for  Oaths. — By  the  Commissioners  for 
Oaths  Act,  1889,  the  power  of  appointing  commissioners  for  oaths  in 
England  is  vested  in  the  Lord  Chancellor,  sec.  1  of  that  statute  empowering 
him  to  issue  commissions  to  practising  solicitors  "  or  other  fit  and  proper 
persons."  In  practice  only  solicitors  who  have  been  on  the  rolls  for  six 
years  are  appointed,  and  by  the  form  of  commission  now  in  use  the  appoint- 
ment lasts  only  so  long  as  the  person  holding  it  continues  in  practice  as  a 
solicitor.  Application  for  the  appointment  is  made  to  the  Lord  Chancellor 
by  petition,  supported  by  certificates  of  fitness  from  two  barristers,  two 
solicitors,  and  six  householders.  If  the  application  is  entertained,  the  com- 
mission (which  requires  a  £5  stamp)  is  issued,  but,  before  being  acted  upon, 
it  must  be  registered  with  the  Incorporated  Law  Society,  a  registration  fee 
of  one  shilling  being  payable. 

By  virtue  of  his  commission  a  commissioner  for  oaths  may  administer 
any  oath  or  take  any  affidavit  (see  Evidence)  for  the  purposes  of  any  Court 
or  matter  in  England,  including  any  of  the  ecclesiastical  Courts  or  juris- 
dictions (s.  1,  subs.  2),  but  it  appears  that  he  cannot  take  the  affidavit 
required  prior  to  the  issue  of  a  marriage  licence,  nor  declarations  under  the 
Ballot  Act  and  Corrupt  Practices  Act.  He  is,  moreover,  forbidden  to  act  in 
any  proceeding  in  which  he  is  engaged  as  solicitor,  or  clerk  to  such  solicitor, 
or  in  which  he  is  interested  (s.  1,  subs.  3).  For  administering  an  oath  he  is 
entitled  to  a  fee  of  one  shilling  and  sixpence,  and  in  respect  of  each  exhibit 
to  an  affidavit  a  fee  of  one  shilling. 

The  Commissioners  for  Oaths  Acts  of  1890  and  1891  extend  the  powers 
of  commissioners  to  certain  specified  matters. 

The  Lord  Chancellor  may  revoke  any  commission  (s.  1  of  1889  Act),  and 
this  power  of  revocation  extends  to  commissions  granted  by  a  common  law 
Court  prior  to  the  Judicature  Act,  1873  (Ward  v.  Gamgee,  1891,  65  L.  T. 
610). 

[Authorities. — See  Stringer,  Oaths  and  Affirmations,  2nd  ed. ;  R.  S.  C. 
Order  38,  rr.  4,  5,  16,  17,  and  notes  in  Annual  Practice.'] 


Commissioners  in  Lunacy. — See  Asylums,  ante,  vol.  i.  p. 

381.  Other  bodies  of  Commissioners  will  be  found  dealt  with  under  Bail 
Piece;  Improvement  Commissioners;  Land  Tax;  Harbours;  Light- 
houses ;  Turnpike  Eoads  ;  Woods  and  Forests,  and  similar  headings. 


Commissions.— See  Principal  and  Agent, 
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Commissions  of  War. — See  Peivateering. 


Commissions  Rogatory  {Fr.  Commissions  TOfjatoircs). — Com- 
missions by  which  evidence  is  obtained  for  the  Courts  of  one  country 
by  the  agency  of  the  tribunals  of  another  country.  This  is  the  mode  of 
procuring  evidence  from  foreign  countries  in  all  countries,  it  would  seem, 
with  the  exception  of  Great  Britain,  her  colonies,  and  the  United  States. 

The  commission  is  addressed  by  the  Court  of  one  country  to  the 
Court  of  the  other  through  the  Foreign  Offices  of  the  two  countries.  The 
Eules  of  the  Supreme  Court  make  provision  for  a  similar  procedure  under 
the  name  of  letters  of  request.  See  as  to  taking  evidence  in  Her 
Majesty's  dominions  in  relation  to  civil  or  commercial  matters  pending 
before  foreign  tribunals,  19  &  20  Vict.  c.  113  (extended  to  criminal  matters 
of  a  non-political  nature  by  33  &,  34  Vict.  c.  52,  s.  24),  COxMMISSION, 
Evidence  on. 


Commit  Suicide. — Where  a  policy  of  insurance  contains  a 
proviso  vacating  it  in  the  event  of  the  insured  "  committing  suicide,"  or 
"  dying  by  his  own  hand,"  or  "  perishing  by  his  own  hand,"  these  terms  are 
practically  synonymous  {Dufaur  v.  Professional  Life  Co.,  1858,  25  l^eav. 
602 ;  Borrodaile  v.  Hunter,  1843,  5  Man.  &  G.  639 ;  Clift  v.  Scliwahe,  1846, 
3  C.  B.  437) ;  and  the  policy  will  be  avoided  if  the  assured  take  his  own  life 
voluntarily,  with  a  knowledge  of  the  physical  character  and  consequences 
of  his  act,  whether  he  is  beneficially  interested  in  it  or  not  (same  authorities). 
See  Life  Insurance  ;  Lunacy  ;  Suicide. 


Commitment  is  a  warrant  or  order  of  a  Court,  or  a  justice  of  the 
peace,  directing  a  ministerial  officer,  such  as  sheriff,  bailiff,  or  constable,  to 
take  a  named  person  to  prison,  whether  on  remand,  or  to  await  trial  or 
during  trial,  or  in  execution  of  judgment  or  sentence,  and  directing  the 
governor  or  gaoler  of  the  prison  to  detain  him  for  the  period  and  purpose 
specified,  and  to  produce  or  discharge  him  at  its  termination.  Where  an 
arrest  is  made  without  warrant  by  a  constable  or  private  person,  though 
the  supposed  offender  is  taken  into  custody,  his  conveyance  to  a  gaol  or 
lock-up  is  not  a  commitment  in  the  proper  sense ;  and  under  the  present 
course  of  criminal  justice  a  person  so  arrested  does  not  go  to  prison  until 
after  he  has  been  before  a  justice. 

Its  old  name  was  a  mittimus.  Except  perhaps  in  tlie  earliest  times  a 
commitment  has  always  been  in  writing,  and  since  the  Habeas  Corpus  Act, 
1679,  and  the  effective  enforcement  by  the  Courts  of  that  remedy,  a  written 
commitment  is  now  necessary  to  justify  a  gaoler  in  accepting  a  prisoner,  and 
no  gaoler  can  safely  accept  one  on  an  oral  direction,  except  from  a  Court  of 
record  (see  Burn,  Justice,  30th  ed.,  vol.  i.  851). 

Since  1404  (5  Hen.  iv.  c.  10)  commitment  to  private  custody  has  been 
illegal ;  and  all  commitments  must  be  to  the  common  gaol,  and  there  alone 
can  a  prisoner  be  detained,  unless  he  is  too  ill  to  be  taken  there,  or  the 
gaoler  will  not  take  him  from  the  officer  (Dalton,  Country  Justice,  c.  170  ; 
Burn,  Justice,  30th  ed.,  vol.  i.  p.  847).  The  changes  effected  by  the  Prison 
Acts  of  1865  and  1877  have  in  form  only  and  not  in  substance  altered  the 
old-established  rule ;  since  the  numerous  orders  issued  by  the  Home  Office 
(and   collected   in    St.  E.  &  0.,  Kev.,  vol.  v.  pp.  647-657)  have  merely 
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the  effect  of  providing  what  prison  is  to  be  regarded  as  the  common  gaol 
for  any  given  district.  The  gaoler  to  whom  the  commitment  is  addressed 
must  receive  the  prisoner,  unless  the  commitment  is  bad  on  the  face  of  it 
(see  4  Edw.  Iii.  c.  10 ;  Dalton,  Country  Justice,  c.  170). 

Every  commitment  must  state  the  cause  for  which  it  is  made,  i.e.  the 
offence  in  respect  of  which  the  prisoner  is  to  be  detained.  If  this  was  not 
done,  at  common  law  the  gaoler  was  not  liable  for  letting  the  prisoner 
escape ;  and  now  he  might  be  subject  to  an  action  for  false  imprisonment  if 
he  detained  the  prisoner  on  such  a  commitment  (2  Co.  Inst.  52).  It  should 
also  state  when  and  where  it  is  made  (2  Hale,  P.  C.  123 ;  Hawk.,  P.  C, 
bk.  ii.  c.  16 ;  B.  v.  Bowdler,  1851,  17  Q.  B.  243).  If  treason  or  felony  is 
plainly  expressed  in  the  warrant,  not  necessarily  with  all  the  particulars 
(see  Jones  v.  Gorman  [1897],  1  Q.  B.  374),  the  commitment  is  certainly  valid 
(31  Chas.  II.  c.  2,  s.  2).  In  cases  of  felony,  though  perhaps  not  of  treason 
{B.  V.  Despard,  1798,  7  T.  K.  736),  it  is  expedient,  if  not  essential,  to  specify 
the  special  nature  of  the  felony,  and  to  make  the  ground  of  commitment 
particular  and  certain,  so  that  the  prisoner  may  know  the  ground  of  his 
detention,  and  the  High  Court  be  enabled  to  judge  of  its  legality  on 
application  for  habeas  corpus  {De  Groenvelt's  case,  1697,  1  Eaym.  (Ld.)  213). 
If  the  charge  is  a  misdemeanour  it  must  now  be  expressed  with  equal 
plainness.  Tlie  reason  that  stress  is  not  laid  on  this  in  the  Habeas  Corpus 
Act  is  that  at  that  date  misdemeanour  was  in  most,  if  not  all,  cases 
bailable  as  of  right,  and  commitments  for  misdemeanour,  if  made,  were 
either  illegal  or  could  be  got  over  by  a  habeas  corpus  to  obtain  bail.  A 
general  commitment  to  prison  to  answer  such  things  as  should  be 
charged  against  the  prisoner  has  always  been  as  illegal  as  a  general 
warrant.     See  2  Co.  Inst.  591 ;  Bntick  v.  Garrington,  1765,  19  St.  Tri.  1029. 

A  commitment  by  a  justice  out  of  Quarter  Sessions  must  be  under  his 
seal  or  it  will  be  invalid  (1  Hale,  P.  C.  583).  Commitments  by  a  justice 
are  not  avoided  by  his  death  or  vacation  of  office  (42  &  43  Vict, 
c.  49,  s.  37).  They  may  be  executed  on  Sunday  if  in  respect  of  an 
indictable  offence,  but  not  where  they  are  meant  merely  to  enforce  a 
penalty  (29  Chas.  ii.  c.  7,  s.  6 ;  Ex  parte  Egyimjtoii,  1854,  2  El.  &  Bl. 
747). 

Commitment  on  Bcmand. — The  form  of  a  warrant  commitment  on  remand 
in  the  case  of  indictable  offences  is  scheduled  to  the  Indictable  Offences 
Act,  1848,  11  &  12  Vict.  c.  42  (Form  Q.  1),  and  the  form  for  offences 
punishable  summarily  is  scheduled  to  the  Summary  Jurisdiction  Eules, 
1886  (Form  10)  (St.  K.  &  0.,  Eev.,  vol.  vi.  p.  644).  In  each  case  there 
is  a  direction  to  the  gaoler  to  produce  the  prisoner  at  the  adjourned 
hearing. 

Commitment  for  Trial. — The  forms  of  commitment  for  trial  for  an  indict- 
able offence  are  scheduled  (Forms  H.  &  T.  1)  to  the  Indictable  Offences  Act, 
1848.  Each  contains  a  direction  to  the  gaoler  to  keep  the  prisoner  till 
delivered  in  due  course  of  law.  The  gaoler  has  to  give  a  receipt  for  the 
prisoner  to  the  officer  who  brings  him  to  gaol  (Form  T.  2),  and  to  insert 
the  prisoner's  name  in  the  calendar  for  the  next  sittings  of  the  Court  for 
trial  wliereat  he  is  committed.     See  Calendar  of  Prisoners. 

Commitment  in  Execution. — The  commitment  in  execution  is  quite  dis- 
tinct from  the  judgment,  order,  or  conviction  of  the  Court,  being  the 
authority  to  constables  and  gaolers  to  take  and  hold  the  offender,  that 
the  sentence  of  the  Court  may  be  enforced,  {a)  The  forms  of  commitment 
for  offences  punishable  on  summary  conviction  are  prescribed  under  the 
Summary  Jurisdiction  liules,  1886  (St.  E.  &  0.,  Eev.,  vol.  vi.  p.  644),  which 


COMMITMENT  133 

take  the  place  of  the  schedule  to  the  Summary  Jurisdiction  Act,  1848. 
They  are  so  framed  as  to  apply  to  all  the  cases  in  which  a  justice  has 
power  to  commit  to  prison  (see  Forms  29,  30,  31  (in  lieu  or  in  default  of 
distress),  32  (penalty),  33  (imprisonment),  and  34).  (&)  In  tlie  case  of  convic- 
tions by  a  Court  of  record  a  written  commitment  is  not  essential.  Indeed, 
in  case  of  sentence  of  death  for  murder  no  commitment  is  made  out,  and  a 
mere  minute  of  siis.  per  col.  {snspcTidatur  per  collum)  is  written  on  the  indict- 
ment. The  record  itself,  or  the  memorial  thereof,  which  may  at  any  time 
be  entered  of  record,  or  an  oral  command  sedente  curid,  are  regarded  as 
sufficient  without  any  warrant  under  seal  (1  Hale,  P.  C.  504 ;  Kemp  v. 
Neville,  1862, 10  C.  B.  N.  S.  523  ;  Watson  v.  Bodell,  1845,  14  Mee.  &  W.  70). 
(c)  As  to  commitments  for  contempt,  see  Contempt  of  Court. 

The  mode  of  questioning  the  validity  of  a  commitment  is  by  writ  of 
habeas  corpus  in  all  cases  in  which  the  prisoner  is  not  held  in  execution. 
Where  he  is  so  held  by  order  of  a  Court  of  simimary  jurisdiction,  the 
usual  course  is  to  apply  for  a  writ  of  certiorari  (q.v.)  if  the  conviction  on 
which  the  commitment  is  founded  can  be  questioned ;  or  for  a  habeas  corpus 
{q.v.)  if  the  commitment  only  is  bad. 

If  the  commitment  is  made  wholly  without  jurisdiction,  a  justice  is, 
but  a  judge  of  the  High  Court  apparently  is  not,  liable  to  an  action  for 
false  imprisonment  {Anderson  v.  Gorrie  [1895],  1  Q.  B.  668). 

Where  a  man  is  held  under  a  commitment  based  on  a  conviction  in  a 
Court  of  record,  a  writ  of  habeas  corpus  cannot  be  obtained  except  as 
ancillary  to  a  writ  of  error  (31  Chas.  II.  c.  2,  s.  2). 

To  enable  a  prisoner  to  know  why  he  is  detained,  he  is  entitled  to  have 
a  copy  of  liis  commitment  within  six  liours  after  demand  (31  Chas.  ii. 
c.  2,  s.  5).  This  enactment  extends  to  commitments  under  which  persons 
are  brought  from  outside  England  into  England  {Scdlcy  v.  ^?-6o?a??.,1800,3  Esp. 
174),  And  no  application  for  a  writ  of  habeas  corpus  will  be  entertained 
unless  a  copy  of  the  commitment  is  j)roduced  to  the  Court,  or  its  absence 
accounted  for. 

Under  the  present  procedure  the  Court  will  not  be  punctilious  as  to  minor 
formal  defects  in  a  commitment  if  on  examination  of  the  facts  on  which 
it  was  founded  they  prove  to  be  sufficient  to  justify  a  commitment  in 
proper  form  ;  and  a  good  connnitment  by  justices  can  always  be  sub- 
stituted for  a  bad  one  if  tlie  conviction  is  good  (42  &  43  Vict.  c.  49,  s.  36). 
The  cases  on  the  technical  view  of  the  law  are  collected  in  Burn's  Justice, 
30th  ed.,  870-881. 

Where  the  commitment  is  in  erroneous  exercise  of  jurisdiction,  but  not 
malicious,  the  committing  justice  cannot  be  sued  {Kemp  v.  Neville,  1862, 
10  C.  B.  N.  S.  523). 

There  is  no  modern  precedent  in  the  High  Court  of  interference  with 
a  commitment  on  remand  or  commitment  for  trial  in  England  for  the  purpose 
of  quashing  it,  or  except  for  the  purpose  of  getting  bail.  In  the  case  of 
connnittal  for  trial  by  a  coroner,  or  an  inquisition  of  murder  or  manslaughter, 
if  tlie  inquisition  is  quashed,  an  order  to  quash  the  commitment  follows  as 
of  course,  though  technically  it  must  be  eflected  by  a  writ  of  habeas  corjnis 
{Fv.  V.  Clerk  of  Assize  of  Oxford  Circuit  [1897],  1  Q.  B.  370).  And  in  the  case 
of  commitments  for  trial  abroad  or  in  the  colonies  under  the  Extradition 
Acts  or  the  Fugitive  Offenders  Act,  1881,  the  High  Court  will  direct  the 
release  of  the  prisoner,  whether  the  commitment  is  formally  valid  or  not, 
if  the  depositions  on  which  it  is  founded  do  not  justify  extradition  under 
the  Acts  and  treaties  (see  E.  v.  Portuqal,  1885,  16  Q.  B.  D.  492  n.).  See 
Extradition  :  Habeas  Corpus^ 
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[Authorities. — Hawk.,  P.  C,  bk.  ii.  c.  16  ;  Burn,  Jtistice,  30th  ed.,  vol.  i. 
843-888 ;  Short  and  Mellor,  Cr.  Of.  Fr. ;  Paley  on  Convictions,  7th  ed., 
263-281.] 


Committecl  for  Trial. — This  expression  means  committed  to 
prison  with  a  view  of  being  tried  by  a  judge  or  jury,  whether  under  sees. 
22  or  25  of  the  Indictable  Offences  Act,  1848,  or  by  a  Court,  judge,  coroner, 
or  other  authority  having  power  to  commit  any  person  to  prison  with  a 
view  to  his  trial,  and  includes  persons  admitted  to  bail  upon  their  recog- 
nisance to  appear  and  take  their  trial  before  a  judge  or  jury  (Interpretation 
Act,  1889,  52  &  53  Vict.  c.  63,  s.  27).  This  definition,  though  it  applies  in 
tei-ms  only  to  Acts  passed  since  1890,  expresses  the  generally  understood 
meaning  of  the  term  defined. 


Committee  (of  Lunatic).— See  Lunacy. 


Committitur  Piece. — An  instrument  in  writing  on  parch- 
ment, and  filed  with  the  officer  who  acted  as  clerk  of  the  judgments, 
charging  a  person  (already  in  the  Queen's  Prison)  in  execution  at  the  suit 
of  the  same  person  who  caused  his  arrest  in  the  first  instance.  The 
Queen's  Prison  was  discontinued  in  1862  (25  &  26  Vict.  c.  104),  and 
Holloway  Prison  substituted  (28  Vict.  c.  cxvii.).  The  older  procedure  is 
given  in  full  detail  in  5  Petersdorff',  575,  and  Tidd's  Practice,  and  its  most 
recent  form  in  Chitty's  Archhold,  14th  ed.,  1194.  Since  the  Debtors  Act, 
1869,  imprisonment  for  debt  being  almost  wholly  abolished,  proceedings 
by  committitur  appear  to  be  obsolete  or  very  rarely  admissible  (see  Chit. 
Archhold,  14th  ed.,  1195). 


Commixture  is  one  of  the  recognised  forms  of  accession  of 
^property  (q.v.),  and  denotes  the  mixture  of  solids,  as  distinguished  from 
confusion  {q.v.),  which  denotes  the  mixture  of  liquids  and  specification  (q.v.) 
where  the  mixture  results  in  the  creation  of  a  new  species.  Commixture 
may  happen  in  three  ways :  (1)  with  the  consent  of  all  the  owners  of  the 
goods ;  (2)  intentionally  by  the  act  of  one  or  more  against  the  will  of  the 
others ;  and  (3)  accidentally  or  without  fault  on  anyone's  part.  The 
principles  of  English  law  governing  these  cases  are  entirely  at  one  with 
those  of  Eoman  law  (see  Justinian,  Ins.  2.  1.  27,  28  ;  Bracton,  bk.  ii.  c.  2).  So 
long  as  the  intermixture  continues,  the  respective  proprietors  are  possessors 
in  common,  with  a  right  to  claim  their  respective  shares,  taking  into  account 
any  differences  of  quality  or  value,  or,  at  all  events,  an  account  thereof 
(Jones  V.  Moore,  1841,  4  Y.  &  C.  C.  351 ;  Buckley  v.  Gross,  1863,  3  B.  &  S. 
566).  If  the  intermixture  takes  place  against  the  will  of  an  owner  he  may, 
if  his  goods  are  separable  or  can  be  identified,  follow  them  up  directly 
(Colwill  V.  Beeves,  1811,  2  Camp.  N.  P.  575;  In  re  Hallett's  Estate, 
Knatchhull  v.  Hallett,  1880,  L.  R.  13  Ch.  D.  696) ;  but  if  the  goods  cannot 
be  identified,  or  only  with  great  difficulty,  then  a  different  rule  prevails,  and 
there  will  be  a  right  to  claim  a  proportion  of  the  mixture  or  its  value 
{Lupton  V.  White,  1808,  15  Ves.  432 ;  Cooh  v.  Addison,  1869,  38  L.  J. 
N.  S.  Ch.  322;  In  re  Hallett  &  Co.,  Ex  parte  Blanc  [1894],  2  Q.  B.  237), 
which  last  case  seems  to  greatly  modify  the  ancient  rule  that  the  party 
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wronged  might  claim  the  whole  mixture  when  the  wrong-doer  was  unable  to 
separate  the  parts  {Lupton  v.  White ;  Cohvill  v.  Beeves,  both  sup^a). 


Common. 


Coniinon  Appendant         .         .  .135 

Common  Appurtenant      .         .  .136 

Common  by  reason  of  Vicinage  .     137 

Common  in  Gross     .        .         .  .  '  137 


Copyholders  as  Commoners  .  .  138 
Riglits  over  the  Waste  .  .  .138 
Inclosiire  and  Approvement    .         .139 


Common  is  a  right  or  privilege  which  one  or  more  persons  have  to 
take  or  use  some  part  or  portion  of  that  which  another  person's  lands, 
waters,  woods,  etc.,  produce  {Cruise,  65).  The  most  important  right  of 
this  kind  is  common  of  pasture  ;  other  rights  of  the  same  nature  are 
commons  of  estovers  (see  Estovers),  piscary  (see  Piscaky),  and  turbary 
(see  Turbary).  The  difficulties  which  attend  the  investigation  of  this 
branch  of  our  law  are  due  partly  to  economic  and  partly  to  historical  causes. 
In  the  Middle  Ages  large  tracts  of  the  country — perhaps  amounting  to  one- 
half  of  all  England — were  cultivated  in  common  fields  divided  into  strips. 
The  inhabitants  of  the  villages  held  a  number  of  scattered  strips  in  different 
parts  of  their  common  fields,  of  which  there  were  usually  two  or  three,  and 
tilled  them  according  to  a  customary  system  of  agriculture.  When  the  corn 
was  not  growing  the  owners  of  the  strips  enjoyed  over  the  entire  fields  certain 
rights  of  pasture,  which  varied  considerably  in  different  localities.  The 
writs  which  were  used  to  enforce  these  rights  in  the  open  fields  were  the 
same  as  those  used  to  enforce  rights  of  common  of  pasture  over  waste 
lands.  The  judges  were  thus  required  to  apply  a  single  standard  to  two 
entirely  different  sets  of  circumstances.  Their  decisions,  as  reported  in  the 
Year  Books,  are,  in  consequence,  often  seemingly  contradictory ;  and  only  by 
a  collating  (which  yet  remains  to  be  done)  of  the  reports  with  the  plea  rolls 
can  their  true  import  be  ascertained.  The  common  field  system  no  longer 
exists,  and  rights  of  pasture  are  now  seldom  found,  except  upon  waste  lands. 
Yet  it  is  upon  these  very  decisions,  which  often  refer  solely  to  common  in 
open  fields,  that  the  modern  law  of  common  of  pasture  is  based. 

Common  of  pasture  is  of  four  kinds,  namely :  Common  Appendant, 
Common  Appurtenant,  Common  pur  cause  de  vicinage,  and  Common  in 
Gross. 

Common  Appendant, — Common  appendant  is  a  right  of  common  which 
became  annexed  to  a  tenement  by  operation  of  law  independently  of  an 
express  grant.  If  before  the  Statute  of  Quia  Emptores  a  man  enfeoffed 
another  of  lands  parcel  of  his  manor  in  socage,  the  law  presumed  without 
express  words  a  grant  of  sufficient  pasture  in  the  waste  for  the  beasts 
levant  and  couchant  on  such  lands.  "  Common  appendant  is  of  common 
right,  and  commences  by  operation  of  law,  and  in  favour  of  tillage,  and 
therefore  it  is  not  necessary  to  prescribe  therein,  as  it  would  be  if  it  were 
against  common  right,  but  it  is  only  appendant  to  ancient  arable  land,  hide 
and  gain,  and  only  for  cattle,  scilicet,  horses  and  oxen  to  plough  his  land, 
and  cows  and  sheep  to  manure  his  land,  and  all  for  the  bettering  and 
advancement  of  tillage,  and  therefore  it  is  against  the  nature  of  a  common 
appendant  to  be  appendant  to  meadow  or  pasture"  {Tyrringhams  case, 
1584,  4  Co.  36,  a). 

But  although  such  common  could  formerly  only  be  claimed  as  append- 
ant to  arable  land,  the  law  is  now  less  strict  in  this  respect ;  and  where  an 
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immemorial  enjoyment  of  a  right  of  common  has  been  proved  it  will  be 
presumed  to  be  annexed  to  land  anciently  arable.  But  it  must  be  expressly 
pleaded  that  the  land  was  anciently  arable,  and  a  claim  to  common  append- 
ant made  in  respect  of  meadow  or  pasture  land,  without  pleading  that  it  was 
anciently  arable,  will  still  be  bad.  A  claim  has,  indeed,  been  successfully  made 
for  a  right  of  common  appendant  to  a  cottage,  but  the  decision  which  allowed 
it  was  based  upon  the  fact  that  a  statute  of  31  Elizabeth  declared  that  every 
cottage  should  have  four  acres  of  land  "  to  be  continually  occupied  and 
manured  therewith  "  {Emerton  v.  Selhy,  1703,  2  Eaym.  (Ld.)  1015).  This  Act 
was  repealed  in  1775,  and  it  is  probable  that  no  such  claim  cowld  now  be 
maintained. 

In  common  appendant  the  number  of  cattle  which  a  commoner  is 
entitled  to  put  upon  the  waste  is  determined  by  the  number  levant  and 
couchant  upon  his  land.  These  words  levant  and  couchant  have  been 
differently  interpreted  by  the  judges.  Thus  Willes,  C.J.,  stated  that  the 
tenant  can  only  have  a  right  of  common  for  such  cattle  as  are  levant  and 
couchant  on  his  estate,  that  is,  for  such  and  so  many  as  he  has  occasion  for  to 
plough  and  manure  his  land  in  proportion  to  the  quantity  thereof  {Bennett  v. 
Beeve,  1740,  Willes,  231).  In  Scholes  v.  Hargreaves  (1792, 5  T.  E.  48)  Buller,  J., 
said  that  levancy  and  couchancy  "  means  the  possession  of  such  land  as  will 
keep  the  cattle  claimed  to  be  commoned  during  the  winter ;  and  as  many 
as  the  land  will  maintain  in  the  winter  so  many  shall  be  said  to  be  levant  and 
couchant."  It  is  remarked  by  Serjeant  Woolrych,  in  his  treatise  on  The  Law 
of  Bights  of  Common,  that  there  is  not  often  any  substantial  disagreement 
between  these  two  methods  of  regulation,  since  it  usually  happens  that  the 
average  produce  of  a  farm  will  afford  a  sufficient  maintenance  during  the  winter 
for  the  cattle  which  have  been  serviceable  in  tilling  the  land.  In  the  case  of 
CarrY.Lamhert  (1866,L.  E.  1  Ex.168)  theExchequer  Chamber  held  that  levancy 
and  couchancy  was  rather  the  measure  of  the  capacity  of  the  land  than  a 
condition  to  be  actually  complied  with  by  the  cattle  lying  down  or  getting 
up,  or  by  their  being  fed  off  the  land ;  and  affirmed  a  decision  of  the  Court 
of  Exchequer  to  the  same  effect.  A  person  having  a  right  of  common 
appendant  cannot  sell  or  assign  his  right,  but  he  may  borrow  cattle  for  the 
purpose  of  manuring  his  land  and  may  use  the  pasture  with  them. 

Common  appendant  is  not  extinguished  by  a  commoner  purchasing  a 
part  of  the  land  subject  to  his  right,  and  the  common  is  apportioned 
because  it  is  of  common  right  (Co.  Litt.  122  a).  See  also  Lord  Dunraven 
V.  Llewellyn  (1850,  15  Q.  B.  791),  and  Williams  on  Beal  Broperty,  18th 
ed.,  App.  F. 

Common  Appurtenant. — Common  of  pasture  appurtenant  is  a  right 
claimed  by  grant  or  prescription  to  pasture  cattle  on  the  land  of  another. 
It  arises  by  act  of  parties,  and  not  by  operation  of  law.  Unlike  common 
appendant,  it  may  be  claimed  for  donkeys,  goats,  swine,  and  geese,  as  well  as 
for  commonable  beasts,  that  is,  for  oxen,  cows,  horses,  and  sheep.  The  grant 
or  prescription  may  include  a  fixed  number  of  beasts,  or  it  may  be  confined 
to  cattle  levant  and  couchant  on  the  lands  of  the  commoner.  But  it  cannot 
be  claimed  for  cattle  sanz  nombre  (Benson  v.  Chester,  1799,  8  T.  E.  401)  ;  and 
the  early  cases  in  which  that  expression  is  used  must  be  taken  to  refer  to 
claims  for  beasts  levant  and  couchant.  Common  appurtenant  may  be 
claimed  as  appurtenant  to  meadow  or  pasture  as  well  as  to  arable  land ; 
but  it  cannot  be  claimed  as  appurtenant  to  a  house  without  any  land 
(Scholes  V.  Hargreaves,  supra).  But  a  right  of  common  appurtenant  for 
cattle  levant  and  couchant  on  a  tenement  formerly  in  a  condition  to  support 
cattle  is  not  extinguished  by  its  conversion  to  other  purposes,  if  the  tene- 
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ment  is  still  in  such  a  condition  that  it  might  easily  be  turned  to  the 
purpose  of  feeding  cattle  {Carr  v.  Lambert,  supra).  Common  appurtenant 
may  be  apportioned  where  a  part  of  the  land  in  respect  of  which  it  is 
claimed  has  been  alienated.  But  if  the  commoner  purchases  any  part  of 
the  land  over  which  his  right  extends,  he  loses"  his  right  over  the  whole 
land  (Wild's  case,  1610,  8  Co.  79).  But  unity  of  possession  is  not  of 
itself  sufficient  to  effect  an  extinguishment.  Thus,  in  the  case  of  B.  v. 
Hermitage  (1692,  Carth.  240),  it  was  held  on  the  facts  that  there  was  no 
extinguishment  of  common ;  "  for  where  an  unity  of  possession  doth 
extinguish  a  prescriptive  right,  'tis  requisite  that  the  party  should  have  an 
estate  in  the  lands  a  qua  and  in  the  lands  in  qua,  equal  in  duration,  quality, 
and  all  other  circumstances  of  right." 

Arable  lands  cultivated  in  the  common  field  system  were  sometimes 
called  shack  fields.  The  tenants  of  such  land  enjoyed,  as  has  already  been 
stated,  rights  of  common,  which  were,  in  general,  rights  of  common  appur- 
tenant. Where  it  still  exists,  the  adjoining  tenements  are  held  in  severalty, 
until  after  harvest  time,  when  the  boundaries  of  the  tenements  are 
removed,  so  as  to  enable  the  cattle  of  each  tenant  to  pasture  on  the  stubble 
and  grass  edges  of  the  tenements  of  the  other  tenants  during  the  autumn 
and  winter  months.  At  the  time  of  sowing  the  tenements  are  again  held 
in  severalty.  This  kind  of  common,  which  formerly  prevailed  in  the 
eastern  counties,  admits  of  many  varieties.  But  owing  to  the  Inclosure 
Acts  of  the  present  century  it  is  now  seldom  met  with. 

The  distinctions  between  common  appendant  and  common  appurtenant 
do  not  seem  to  have  been  recognised  in  early  times.  Mr.  Scrutton,  in 
Commons  and  Common  Fields,  has  shown  that  the  two  expressions  are  used 
indifferently  in  the  Year  Books  of  Edward  iii.,  and  there  is  no  clear  distinc- 
tion between  commons  appendant  and  appurtenant  before  the  year  1462. 
The  early  history  of  common,  however,  is  a  subject  which  is  still  wrapt  in 
considerable  obscurity,  and  research  may  yet  explain  several  early  decisions 
which  are  seemingly  inconsistent. 

Common  by  reason  of  Vicinage. — A  common  ^ur  cause  dc  vicinage  is  said 
to  exist  where  the  inhabitants  of  one  or  more  adjoining  manors  have  been 
accustomed  to  intercommon  with  one  another  from  time  immemorial.  The 
vills  or  manors  must  be  adjoining  one  another,  so  that  if  one  vill  lies 
between  two  others,  each  of  these  two  vills  may  intercommon  with  the  vill 
between  them,  but  not  with  each  other  {Dyer,  47  h).  In  The  Commissioners 
of  Sewers  v.  Glass  (1874,  L.  B.  19  Eq.  134),  Sir  George  Jessel  stated  that 
neither  party  can  put  on  the  commons  more  beasts  than  his  own  common 
will  maintain ;  so  that  if  there  was  a  vill  with  a  large  common  and  a  vill 
with  a  small  common,  the  owner  of  the  land  in  the  vill  with  the  small  common 
could  not  put  on  the  entire  common  more  beasts  than  the  small  common 
could  maintain.  Each  class  claiming  this  kind  of  common  is  only  entitled  to 
put  its  beasts  on  its  own  common,  and  to  allow  them  to  stray  on  to  the 
adjoining  common.  It  cannot  drive  or  put  its  own  beasts  into  the  adjoining 
common  in  the  first  instance.  Common  j)ur  cause  de  vicinage  is  explained  in 
Tyrringham's  case  {supra),  as  existing  in  law  for  the  sake  of  avoiding  the 
suits  which  would  arise  if  each  party  could  bring  an  action  when  the  cattle 
of  the  other  strayed  on  to  his  part  of  the  waste. 

Common  in  Gross. — Common  in  gross  is  a  right  of  common  unconnected 
with  the  ownership  of  land.  It  may  be  claimed  either  by  grant  or  prescrip- 
tion, and  either  for  an  unlimited  number  of  beasts  or  for  beasts  sanz  no7nlre. 
The  latter  expression,  however,  must  not  be  taken  literally.  All  that  it 
means  is  that  the  person  in  whom  the  right  is  reposed  is  entitled  to  place 
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as  many  beasts  on  the  waste  as  the  waste  will  maintain,  in  addition  to  those 
of  the  persons  who  enjoy  rights  of  common  appendant  and  appurtenant  on 
it.  A  right  of  common  appurtenant  for  a  certain  number  of  beasts  can 
become  a  right  of  common  in  gross  by  an  express  grant,  with  a  reservation  of 
the  tenement  to  which  it  was  appurtenant.  But  neither  common  appendant 
nor  common  appurtenant  for  cattle  levant  and  couchant  on  a  commoner's 
land  can  become  so  changed  {Drury  v.  Kent,  1603,  Cro.  (2)  14).  Although 
common  in  gross  may  be  claimed  by  prescription,  it  would  seem  from 
Shuttleworth  v.  Le  Flcming^  (1865,  19  0.  B.  N.  S.  687)  that  the  Prescription 
Act,  1832,  has  no  application  to  such  a  right. 

Copyliolders  as  Commoners. — A  copyholder  being  at  law  a  mere  tenant  at 
will  cannot  claim  common  by  prescription  in  his  own  name,  for  prescription 
implies  an  enjoyment  of  a  right  from  time  immemorial,  that  is,  from  the 
first  year  of  Eichard  I.,  and  for  long  after  that  date  the  interest  of  a  copy- 
holder in  his  land  was  not  protected  by  law.  But  in  cases  where  a 
copyholder  claims  a  right  of  common  in  lands  other  than  those  of  his  lord, 
he  is  allowed  to  prescribe  in  the  name  of  his  lord.  If  he  wishes  to  claim 
such  a  right  in  the  waste  of  the  lord,  he  is,  instead  of  prescribing,  permitted 
to  claim  by  alleging  a  custom  within  the  manor  that  all  the  copyhold 
tenants  of  the  manor  have  the  same  right.  This  is  the  only  case  in  which 
common  or  any  profit  ct  prendre  can  be  claimed  by  custom.  The  number  of 
beasts  which  copyholders  can  by  custom  put  upon  the  waste  is  usually 
limited  by  levancy  and  couchancy ;  but  sometimes  it  is  limited  by  a  scale, 
and  varies  according  to  the  size  of  the  tenements  to  which  the  right  is 
annexed.  At  common  law,  when  tlie  lord  of  a  manor  enfranchises  a  copy- 
holder, the  latter  loses  his  right  of  common  in  tlie  wastes  of  the  manor.  But  if 
a  copyholder  enjoys  a  right  of  common  outside  his  manor,  his  right  is  not 
lost  by  enfranchisement.  It  is  also  expressly  provided  by  the  Copyhold 
Act,  1894,  that  an  enfranchisement  under  that  Act  shall  not  deprive  a 
tenant  of  any  commonable  right  to  which  he  is  entitled  in  respect  of  the 
land  enfranchised ;  but  where  any  such  right  exists  in  respect  of  any 
land  at  the  date  of  the  enfranchisement  thereof  it  shall  continue  attached 
to  the  land,  notwithstanding  the  land  has  become  freehold.  Similar  pro- 
visions were  contained  in  Acts  of  1841  and  1852. 

Bights  over  the  Waste. — Strictly  speaking,  the  lord  of  a  manor  can 
have  no  right  of  common  over  his  waste,  because  common  is  a  right  in 
alieno  solo.  But  as  owner  he  can  put  as  many  beasts  there  as  he  pleases, 
so  long  as  he  leaves  sufficient  pasture  for  the  commoners ;  and  subject  to 
the  same  restriction,  he  can  grant  licences  to  strangers  to  put  their  beasts 
upon  the  common  {Smith  v.  Feverell,  1674,  2  Mod.  Eep.  7). 

Though  the  lord  is  owner  of  the  soil,  the  commoners  are  entitled  to 
remove  every  obstruction  to  their  cattle  grazing  upon  the  wastes.  They 
may  therefore  remove  hedges,  gates,  or  walls  erected  to  impede  them  in 
the  exercise  of  their  rights.  But  they  may  not  meddle  with  the  soil. 
Thus  in  Cooper  v.  Marshall  (17 57, 1  Burr.  259),  the  lord  put  rabbits  upon  land 
subject  to  a  right  of  common,  and  the  commoners  then  filled  up  the 
burrows.  Upon  the  lord  bringing  an  action  of  trespass,  the  defendants 
pleaded  that  they  so  acted  in  order  to  abate  a  nuisance.  The  Court  held 
that  the  lord  had  a  right  to  put  rabbits  upon  the  common ;  but  if  he  sur- 
charged it  in  this  way,  the  commoners  could  seek  a  remedy  by  action.  So, 
too,  if  a  lord  of  a  manor  plant  trees  upon  the  land  subject  to  a  right  of  common, 
a  commoner  has  no  right  to  abate  them.  The  act  of  planting  is,  according 
to  Eyre,  C.J.,  an  original  right  in  the  soil,  prior  to  that  of  common,  which 
is  only  concurrent  with  it  {Kirhy  v.  Sadgrove,  1797,  1  Bos.  &  Pul.  17). 
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The  public  as  such  have,  except  in  some  cases  by  statute  {e.rj.  under  the 
Commons  Act,  1876),  no  right  to  use  common  lands  for  the  purpose  of 
recreation  and  exercise.  But  the  inhabitants  of  a  village  may  establish  a 
right  to  dance  or  play  games,  or  to  sport  upon  lands  by  custom  or  by  grant, 
but  not  by  prescription.  The  leading  cases  on  the  subject  are  Abbot  v. 
Weekly  (1665,  1  Lev.  176)  and  Fitch  v.  Rawlings  (1795,  2  Black  H.  393). 

Inclosure  and  Improvement. — In  order  to  inclose  a  common  or  to 
extinguish  a  right  of  intercommonage,  it  was  formerly,  in  the  absence  of  a 
special  custom,  necessary  that  the  consent  of  all  the  commoners  should  be 
obtained.  If  any  of  them  were  under  disalulities,  this  method  could  not  be 
adopted,  and  a  private  Act  of  Parliament  was  required.  The  Inclosure 
(Consolidation)  Act,  1801,  and  another  Act  passed  in  1836  greatly  facilitated 
the  inclosure  of  open  and  arable  fields  by  private  Acts  ;  and  the  Inclosure 
Act,  1845,  which  dealt  with  wastes  as  well  as  with  common  fields,  enabled 
several  inclosures  to  be  comprised  in  a  single  bill.  This  last  Act  has 
been  amended  and  extended  by  numerous  subsequent  statutes.  The  powers 
v/hich  it  conferred  upon  commissioners  appointed  under  it  are  now 
exercised  by  the  Board  of  Agriculture. 

In  the  years  1866  and  1869  Metropolitan  Commons  Acts  were  passed 
to  prevent  the  inclosure  of  commons  in  the  neighbourhood  of  London, 
and  to  provide  for  their  management  and  regulation  (see  Metropoli- 
tan Commons).  In  1876  another  statute  was  enacted,  intituled 
the  Commons  Act,  1876,  which  amended  the  Acts  relating  to  the 
inclosure  of  connnons,  and  provided  for  the  regulation  and  improve- 
ments of  commons  when  uninclosed  by  means  of  the  machinery  of 
provisional  orders.  In  considering  the  expediency  of  an  application 
for  a  provisional  order  the  commissioners  are  to  take  into  considera- 
tion the  question  whether  the  application  will  be  for  the  benefit  of 
the  neighbourhood.  Commons  situate  within  six  miles  of  a  town,  having 
a  population  of  not  less  than  five  thousand,  are  called  suburban  commons, 
and  are  subject  by  the  Act  to  special  regulations  for  the  benefit  of  inhabit- 
ants of  the  town. 

In  many  manors  the  lord  has,  by  special  custom,  a  power  to  grant 
portions  of  the  waste  with  the  consent  of  the  homage  to  be  held  by  copy  of 
court  roll.  The  newly  created  tenant  as  a  rule  enjoys  the  same  rights  of 
common  as  the  existing  copyholders,  but  in  some  manors  it  is  the  custom 
that  they  shall  not  be  entitled  to  rights  of  common  upon  the  waste.  The 
procedure  in  making  an  inclosure  in  this  way  differs  considerably  in 
different  manors.  The  right  of  the  lord  to  make  such  grants  is  of  a 
different  nature  from  the  lord's  right  of  approvement  under  the  Provisions 
of  Merton.  These  provisions,  together  with  sec.  46  of  the  Statutes  of 
Westminster  the  Second,  enabled  the  lord  to  inclose  portions  of  the  waste 
for  his  own  benefit,  so  long  as  sufficient  pasture,  together  with  ingress  and 
regress,  was  left  to  the  commoners.  The  Statute  of  Westminster  the 
Second  expressly  excepted  certain  improvements  from  its  operation.  It 
declared  that  by  reason  of  a  windmill,  sheepcote,  dairy,  augmentacionis 
curice  necessarice  aut  curtilagii  no  man  should  be  grieved  by  an  assize  of 
novel  disseisin  of  common  of  pasture.  A  special  custom  for  the  lord,  with 
the  consent  of  the  homage  to  grant  out  portions  of  the  waste  to  be  held  by 
copy  of  court  roll,  does  not  preclude  him  from  exercising  his  right  of 
approvement  {Duberley  v.  Page,  1788, 2  T.  K.  391),  the  right  to  "  approve  being 
superior  to  the  custom,  and  derived  from  the  common  law."  The  power 
of  the  lord  to  approve  has  been  curtailed  by  the  Law  of  Commons  Amend- 
ment Act,  1893,  which  declares  that  an  inclosure  or  approvement  of  any 
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part'of  a  common  purporting  to  be  made  under  the  Statute  of  Merton  and  the 
Statute  of  Westminster  the  Second,  or  either  of  such  statutes,  shall  not  be 
valid  unless  it  is  made  with  the  consent  of  the  Board  of  Agriculture. 

See  also  Admeasukement  ;  Copyhold  ;  Inclosure  Acts  ;  Metko- 
POLITAN  Commons  ;  Pasture  ;  Prescription  ;  Limitation  ;  Stint. 

[^Authorities. — Elton,  A  Treatise  on  Commons  and  Waste  Lands,  1868 ; 
Scrutton,  Commons  and  Common  Fields,  1887 ;  Woolrych,  The  Law  of 
Rights  of  Common,  1824  ;  Cruise,  A  Digest  of  the  Laws  of  England,,  vol.  iii 
(Title  23),  1835  ;  Joshua  Williams,  Rights  of  Common,  1880.] 


Common  Assault.— See  Assault. 
Common  Assurances.— See  Assurances. 
Common  Bench. — See  Supreme  Court. 
Common  Carrier. — See  Carrier. 

Common  Council.— See  London  (City). 
Common  Employment. — See  Employers'  Liability. 
Common  Informer. — See  Approver;  Penalty. 


Common  Law. — This  term,  in  its  largest  sense,  now  means  the 
whole  body  of  legal  principle  and  usage  which  is  common  to  all  parts  of 
England,  and  now  to  all  jurisdictions  whose  law  is  of  English  origin.  But 
it  has  been  and  still  is  used  with  several  meanings  of  dift'erent  extent,  and 
the  choice  among  them  has  usually  to  be  determined  by  the  context,  which, 
however,  is  seldom  a  matter  of  difficulty.  It  first  appears  as  a  synonym  for 
leges  et  consuetudines  Anglice,  the  general  law  of  England  administered  by 
the  King's  Superior  Courts — "  that  law  by  which  proceedings  and 
determinations  in  the  King's  ordinary  Courts  of  Justice  are  guided  and 
directed "  (Black.  Com.  i.  68).  Hence  various  particular  applications  have 
proceeded. 

A.  As  occasion  arises  to  contrast  the  rules  of  this  law  with  those  of 
other  jurisdictions  recognised  as  authoritative  in  their  own  sphere,  and 
entitled  to  judicial  notice,  we  find  the  following  kinds  of  rules  distinguished 
from  and  opposed  to  the  common  law. 

1.  Local  customs,  such  as  those  which  regulate  the  descent  of  copyhold, 
and,  in  Kent  and  in  some  exceptional  cases  elsewhere,  freehold  lands. 

In  one  of  the  earliest  Year  Books,  20  Edw.  l  pp.  321,  327,  329  (a.d.  1292), 
we  find  that  land  descendible  according  to  the  regular  course  of  primogeni- 
ture is  said  to  be  "  en  la  comune  lay,"  and  this  is  opposed  to  "  la  especial  ley," 
i.e.  the  custom  of  partible  inheritance  relied  on  by  the  plaintiffs  in  the  case. 

2.  The   rules  administered  by  special  jurisdictions,  as   those   of  the 
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Spiritual  Courts,  of  the  Admiral,  of  the  Forest  Courts,  and  of  the  law 
merchant  so  long  and  so  far  as  it  was  a  distinct  and  different  body  of  rules. 
3.  Especially,  after  the  rise  of  equity  jurisdiction,  the  system  of  justice 
outside  and  supplemental  to  the  jurisdiction  of  the  King's  Bench,  Common 
Pleas,  and  Exchequer,  which  was  administered  under  the  king's  authority, 
and  exercised  through  the  Chancellor,  the  Master  of  the  Eolls,  and  later 
other  judges  specially  established  or  empowered  in  that  behalf.  Hence  the 
current  antithesis  of  common  law  and  equity,  which  has  not  ceased  to  be 
current  in  England  since  the  former  powers  and  authorities  of  the  king's 
courts  at  Westminster  and  the  Court  of  Chancery  have  been  united  in  the 
Supreme  Court  of  Judicature,  nor,  it  is  believed,  in  other  English-speaking 
jurisdictions  where  analogous  changes  have  taken  place.  We  no  longer 
speak  of  an  "action  at  law"  and  a  "suit  in  equity,"  but  the  practical 
division  of  business  and  learning  remains  much  what  it  was. 

B.  But  "  common  law,"  as  the  law  of  the  king's  jvidges,  is  also  taken  in 
a  more  limited  sense  as  consuetudines  rather  than  le(/es,  the  rules  of  law 
which  are  not  created  or  declared  by  express  enactment  but  developed  by 
the  Courts  from  principles  founded  in  the  "  custom  of  the  realm,"  or  deemed 
so  to  be :  "  such  laws  as  were  generally  taken  and  holden  for  law  before  any 
statute  was  made  to  alter  the  same  "  ( Termes  de  la  Ley,  s.v.  Common  Ley). 
In  this  sense  common  law  is  opposed  to  statute  law,  though  many  statutes 
enacted  by  the  Legislature  have  been  and  may  be,  as  is  said,  "  in  affirmance 
of  the  common  law,"  making  no  change  in  the  substance  of  the  law,  but 
defining  in  authoritative  terms  rules  that  were  already  recognised.  In  par- 
ticular, the  old  "  common  law  pleading  "  is  opposed  to  reformed  systems  of 
procedure  introduced  by  modern  legislation,  or  what  is  called  "  code  plead- 
ing "  in  the  United  States. 

The  phrases  "  at  common  law,"  "  by  the  common  law,"  may  be  referable 
either  to  sense  A.  in  any  of  its  branches  or  to  sense  B. 

C.  When  we  look  beyond  England  and  the  countries  which  have  derived 
their  law  from  England,  we  need  a  compendious  term  to  distinguish  the 
whole  body  of  their  jurisprudence  and  judicial  system  from  the  laws  and 
judicial  usages  prevailing  or  influential  in  other  lands,  and  in  particular  from 
the  Eoman  law.  For  this  purpose  we  speak  of  the  "  common  law  "  in  an 
extended  sense,  meaning  the  English  or  Anglo-American  system  at  large, 
and  either  disregarding  or  subordinating  the  internal  contrasts  already 
mentioned.  In  this  sense  Calif ornia,  for  example,  is  none  the  less  a  common 
law  jurisdiction  because  a  nmch  greater  part  of  the  law  has  been  reduced  to 
a  statutory  form  than  in  England.  "  Common  law  "  and  "  civil  (i.e.  Eoman) 
law  "  are  the  most  usual  members  of  the  antithesis.  As  a  rule,  we  say  "  the 
law  of  England  "  or  "  English  law "  when  the  contrast  is  with  some  other 
particular  municipal  system,  such  as  modern  French  law,  though  there 
would  be  nothing  incorrect  in  speaking  of  "  the  common  law "  for  the 
purpose  of  such  a  comparison. 

It  will  be  observed  that  the  characteristics  of  the  common  law  system 
consist  in  judicial  and  forensic  traditions  and  usage  in  the  conduct  of 
judicial  business,  quite  as  much  as  in  positive  rules  of  law.  Public  and  oral 
argument,  oral  examination  of  witnesses,  conduct  of  causes  by  the  parties 
or  their  advocates,  subject  to  the  standing  rules,  in  their  own  way  and  at 
their  own  risk,  and  open  delivery  of  judgment  after  hearing  the  cause  in  open 
Court,  are  among  its  main  features,  "  In  most  continental  countries,"  on 
the  other  hand,  "  exist  systems  which  retain  traces  of  procedure  based  on 
Eoman  and  canon  law^  which  prevailed  in  the  Middle  Ages ;  systems  whicli 
dispense  almost  entirely  with  oral  evidence,  and  under  which  the  judge 
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intervenes  at  every  stage,  and  the  witnesses,  if  any,  are  the  witnesses  rather 
of  the  Court  than  of  the  parties  "  (J.  Macdonell  in  Journ.  Soc.  Gomp.  Legisl. 
i.  247).  The  procedure  of  our  courts  of  equity  was  derived  from  that  of 
the  canon  law  in  the  first  instance,  but  has  been  largely  assimilated  to  the 
methods  of  the  common  law  even  where  there  has  not  been  any  formal 
amalgamation. 

In  some  British  colonies  "  the  common  law  of  England "  has  been  ex- 
pressly declared  by  statute  or  ordinance  to  be  the  local  law  (see,  e.g.,  Journ. 
Soc.  Gomp.  Legisl.  i.  368,  375).  The  expression  would  seem  in  such  cases 
to  include  the  principles  and  rules  of  equity,  and  perhaps  those  of  Admiralty 
jurisdiction  so  far  as  applicable.  There  are  a  few  colonies,  such  as  Trinidad, 
where  the  law  of  the  original  settlers  has  been  superseded  by  the  introduc- 
tion of  different  portions  of  English  law  and  procedure  from  time  to  time, 
until  there  is  practically  none  of  the  older  system  left,  but  the  law  of 
England  has  never  been  adopted  as  a  whole.  It  seems  not  strictly  correct, 
though  it  would  be  substantially  so,  to  say  that  such  colonies  are  under  the 
common  law. 

It  was  formerly  held  by  the  best  American  lawyers,  and  even  said  in 
the  Supreme  Court  of  the  United  States,  that  there  is  no  such  thing  as  a 
common  law  of  the  United  States  distinct  from  the  common  law  as  received 
and  developed  in  the  several  States  of  the  Union ;  but  the  prevalent  opinion 
is  now  the  other  way  (see  vol.  i.  p.  242  of  the  present  work). 

As  to  the  early  forms  and  history  of  the  term,  we  find  mention  in  the 
Lombard  capitularies  formerly  ascribed  to  Pepin,  King  of  Italy,  about 
A.D.  800  (Canciani,  i.  181 ;  Pertz,  Mon.  Germ,  i,  192),  if  we  may  trust 
the  text,  of  the  "lex  communis"  laid  down  by  Charles  the  Great,  in 
contrast  with  the  personal  law  ("lex  sua")  of  Lombards  or  Romans. 
No  such  phrase  is  known  to  occur  in  English  documents  before  the 
twelfth  century.  The  Latin  version  of  Edward  the  Elder's  laws  quoted 
by  Blackstone  {Gom.  i.  65),  where  "jus  commune"  stands  for  "folc-riht," 
comes  from  Lambard's  Archaionomia  (a.d.  1568)  and  is  Lambard's  own  (it  is 
rightly  criticised  by  Spelman,  Gloss,  p.  329).  "  Jus  commune  "  was,  however, 
a  phrase  well  known  to  the  canonists  in  the  early  Middle  Ages  (see  Pollock 
and  Maitland,  Hist.  Eng.  Law,  i.  155).  In  the  Dialogue  of  the  Exchequer 
(about  A.D.  1180,  i.  11,  ad  fin.)  we  read  of  the  forest  law:  "Legibus  quidem 
propriis  subsistit ;  quas  non  communi  regni  jure  sed  voluntaria  principum 
institutione  subnixas  dicunt " ;  and  in  ii.  22  the  question  is  considered 
whether  the  sheriff  may  distrain  a  defaulting  lord's  goods  "  juxta  communem 
aliorum  legem."  So  that  the  Anglo-French  "  commvme  lei "  seems  to  trans- 
late the  "  communis  lex "  found  in  the  language  of  canonists,  and  the 
English  "  common  law  "  to  represent  the  Latin  or  Erench  indifferently.  For 
thirteenth-century  examples,  see  Pollock  and  Maitland,  Hist.  Eng.  Law,  i.  157. 


Common  Lodg^ing^- House. — There  is  no  definition  of 
common  lodging-houses  in  the  Acts  under  which  they  are  regulated,  and 
the  meaning  of  the  term  has  been  the  subject  of  elaborate  consideration  by 
the  law  officers  (see  Glen,  Public  Health  Acts,  6th  ed.,  pp.  155-157).  The 
nearest  statutory  definition  is  that  of  the  Towns  Improvement  Clauses  Act, 
1847  (10  &  11  Vict.  c.  34,  s.  116),  which  defines  a  "  public  lodging-house  "  as 
one  in  which  persons  are  harboured  or  lodged  for  a  single  night,  or  for  less 
than  a  week  at  a  time,  or  any  part  of  which  is  let  for  less  than  a  week. 
This  definition  applies  equally  well  to  a  hotel.  The  accepted  definition  for 
purposes  of  registration  is  "  a  house,  or  part  of  a  house,  where  persons  of 


COMMON  LODGING-HOUSE  143 

the  poorer  classes  are  received  for  gain,  and  in  which  they  use  one  or  more 
rooms  in  common  with  the  rest  of  the  inmates,  who  are  not  memhers  of  one 
family,  whether  for  eating  or  sleeping"  {Lanydon  v.  Broadbent,  1877,  37 
L.  T.  434 ;  Booth  v.  Ferrett,  1890,  25  Q.  B.  D.  87). 

A  house  in  which  lodgers  are  received  in  separate  rooms  for  the  night, 
but  in  which  there  is  no  common  room,  seems  not  to  be  a  common  lodging- 
house,  though  it  may  be  subject  to  regulation  as  a  lodging-house  or  tene- 
ment house,  or  as  a  seamen's  lodging-house.     See  Lodging-House. 

The  regulations  for  common  lodging-houses  outside  the  county  of  London 
are  under  different  Acts  from  those  applicable  to  London.  In  each  case 
they  are  in  addition  to  the  general  provisions  of  the  Public  Health  Acts. 

Country. — Every  urban  or  rural  sanitary  authority,  i.e.  borough  council, 
or  urban  or  rural  district  council,  must  keep  a  register  in  which  are  to  be 
entered  the  names  and  addresses  of  the  keepers  of  every  common  lodging- 
house  in  their  district  (38  &  39  Vict.  c.  55,  s.  76).  No  such  house  may 
be  kept  unless  or  until  the  keeper  is  so  registered  (s.  77)  (as  to  which,  see 
Coles  V.  Fihhens,  1885,  52  L.  T.  358);  nor  can  it  be  registered  imtil  after 
inspection  and  approval  by  an  officer  of  the  authority  (s.  78).  The  keeper 
must,  if  required  by  the  authority,  affix  and  keep  undefaced  and  legible 
in  a  conspicuous  place  outside  the  house  the  words  "  registered  common 
lodging-house"  (s.  79).  The  authority  is  bound  to  make  and  enforce 
by-laws — (1)  fixing  the  number  of  lodgers,  and  separating  the  sexes ; 
(2)  for  cleanliness  and  ventilation ;  (3)  for  notices  and  precautions  in 
case  of  infectious  disease ;  (4)  the  well  ordering  of  the  such  houses. 
Model  by-laws  were  prepared  in  1877  by  the  Local  Government  Board, 
with  a  memorandum  as  to  the  houses  to  which  they  can  be  applied,  and  the 
nature  of  the  inspection  which  should  be  insisted  on  (see  Glen,  Public 
Health,  p.  149).  Besides  the  regulations  imposed  by  these  by-laws  the 
authority  can  require  a  proper  water  supply  (s.  81);  and  the  keeper  must 
limewash  the  walls  and  ceilings  twice  a  year,  in  April  and  October  (s.  83), 
must  give  notice  to  the  authority  and  the  relieving  officer  of  any  case  of 
fever  or  infectious  disease  (s.  84).  This  last  provision  is  in  addition  to  those 
of  the  by-laws  and  to  sec.  32  of  the  Public  Health  Act,  1890,  or  the 
Infectious  Diseases  Notification  Act,  1889,  where  they  have  been  adopted. 
Officers  of  the  local  authority  are  entitled  to  free  access  at  all  times  (s.  85), 
and  if  the  keeper  takes  in  beggars  or  vagrants  he  must,  if  required  by  the 
authority,  report  in  a  schedule  to  be  furnished  him  a  full  list  of  all  beggars 
and  vagrants  who  lodged  with  him  the  preceding  night  (s.  83). 

Penalties  are  imposed  for  breaches  of  the  Act  and  regulations  (s.  87), 
and  on  a  third  conviction  the  keeper  of  a  common  lodging-house  is  struck 
off  the  register.  But  apart  from  this  provision  there  is  no  power  to  cancel 
registration  {Blake  v.  Kelly,  1887,  52  J.  P.  263). 

LoTidon. — The  County  of  London  (except  the  City)  is  still  under  the 
Common  Lodging-Houses  Acts  of  1851  and  1853  (14  &  15  Vict.  c.  28; 
16  &  17  Vict.  c.  41),  sometimes  styled  Lord  Shaftesbury's  Acts,  which 
were  repealed  in  1875  as  to  the  rest  of  England  by  sec.  343  of  the  Public 
Health  Act,  1875.  The  provisions  are  in  most  respects  similar  to 
those  in  the  country,  and  the  similarity  was  rendered  complete  by  the 
enactments  (29  &  30  Vict.  c.  90,  s.  41)  as  to  proof  of  the  inmates  being 
members  of  one  family,  and  (37  &  38  Vict.  c.  82,  s.  49)  as  to  notice  of 
registration  being  affixed  to  the  premises.  The  administration  of  the  Acts 
was,  from  1851  till  1894,  in  the  hands  of  the  Chief  Commissioner  of  Police, 
and  the  right  of  free  access  was  given  to  officers  of  police  (1851,  s.  12)  ; 
and  the  regulations  or  by-laws  were  made  by  the  Chief  Commissioner  with 
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the  approval  of  the  Local  Government  Board  (14  &  15  Vict.  c.  28,  ss.  9,  10, 
as  modified  by  37  &  38  Vict.  c.  89,  s.  46).  His  powers  until  1894  extended 
to  the  whole  of  the  metropolitan  police  district. 

In  1894  by  a  Provisional  Order  Confirmation  Act  (57  &  58  Vict.  c. 
ccxxiv.)  the  powers  of  the  Chief  Commissioner  were  transferred  to  the  London 
County  Council ;  but  the  police  power  of  entry  is  preserved. 

In  the  City  of  London  and  the  metropolitan  police  district  outside  the 
County  of  London,  the  County  Council  has  no  authority.  In  the  latter, 
the  Acts  seem  still  in  force  (see  38  &  39  Vict.  c.  55,  Sched.  5),  but  overlap  the 
equally  applicable  provisions  of  the  I'ublic  Health  Acts,  1875  and  1890. 

[Authorities. — See  Lumley,  Public  Health,  5th  ed.,  104;  Glen,  Fuhlic 
Health,  6th  ed.,  148 ;  Stevenson  and  Murphy,  Hygiene  and  Public  Health, 
vol.  iii.  pp.  71,  77,  329.] 


Common  Pleas,  Court  of, — See  Supkeme  Couet ;  Dukham 

and  Lancastek. 


Common  Prayer,  Book  of.— See  Prayer-Book. 
Common  Recovery. — See  Pines  and  Eecoveries. 


Common  Serjeant. — A  judicial  officer  of  the  Corporation  of 
the  City  of  London.  He  was  elected  by  the  Court  of  Common  Council 
(Pulling,  City  of  London,  52)  until  1888  ;  but  is  now  appointed  by  the 
Crown,  and  must  be  a  duly  qualified  barrister  (51  &  52  Vict.  c.  41,  s.  42 
(14)).  His  functions  are  (1)  to  sit  at  the  Central  Criminal  Court,  of  which 
he  is  ex  officio  a  commissioner  (4  &  5  Will.  iv.  c.  36,  s.  1) ;  (2)  to  sit  as  a 
judge  of  the  Mayor's  Court  of  London  (20  &  21  Vict.  c.  clvii.)  ;  (3)  to  act 
as  a  law  officer  of  the  corporation,  and  particularly  as  legal  adviser  of  the 
commoners  of  the  city,  and  to  act  as  counsel  of  the  city  in  Court  if  called 
on ;  to  attend  the  Courts  of  Aldermen  and  Common  Council,  and  the 
committees  of  corporation  to  give  advice,  and  to  attend  elections  and 
common  hall,  and  to  attend  the  Lord  Mayor  on  public  occasions  (Pulling, 
City  of  London,  pp.  54,  120). 

These  functions  are  not  affected  by  the  Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41,  see  s.  42  (13)). 

He  is  not  disqualified  by  his  office  from  sitting  in  Parliament.  The  salary 
paid  by  the  corporation  to  the  present  holder  of  the  office  is  £3000  a  year, 

[Authorities. — See  Second  Report  of  Municipal  Corpoi'ation  Commissioners, 
p.  83  ;  London  Unification  Report  of  1894.] 


Common  to  the  Trade;  Common  Use.— See  Trade 
Marks. 


Commons. — See  Bar;  Inns  of  Court. 
Commons,  House  of. — See  House  of  Commons, 
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Commote. — "A commote  is  a  great  seigniory,  and  may  include  one 
or  divers  manors  "  (Co.  Lit.  5  a).  The  word  was  also  at  one  time  in  use 
in  Wales  to  denote  a  territorial  division,  believed  to  be  the  half  of  a 
cantref  or  hundred. 


Communion  (Holy). — In  the  present  century  the  doctrine 
of  the  Real  Presence  and  the  historical  facts  connected  therewith  have 
been  the  subject  of  proceedings  in  the  law  Courts.  In  Sheppard  v. 
Benriett,  1870,  L.  E.  3  Ad.  &  Ec.  167,  Sir  E.  Phillimore,  Official  Principal 
of  the  Arches  Court,  considered  that  the  objective  and  real  presence, 
or  the  spiritual  real  presence,  a  presence  external  to  the  act  of  the 
communicant,  appeared  to  be  the  doctrine  which  the  formularies  of  the 
Church  of  England,  duly  considered  and  construed  so  as  to  be  harmonious, 
intended  to  maintain,  though  he  would  not  say  that  what  is  known  as 
the  receptionist  doctrine  was  inadmissible,  and  consequently  he  held  that 
it  is  not  contrary  to  law  for  a  minister  of  the  Church  to  affirm  or 
promulgate  the  doctrine  that  there  is  an  actual  real  presence,  external  to 
the  act  of  the  communicant,  in  the  elements  consecrated  in  the  administration 
of  the  Holy  Communion.  The  case  came  twice  before  the  Privy  Council, 
1870,  L.  E.  4  P.  C.  (1st  appeal),  p.  350 ;  (2nd  appeal),  p.  371.  In  the  first 
appeal,  from  an  interlocutory  judgment  of  Sir  E.  Phillimore,  the  Privy 
Council  held  that  the  doctrine  of  the  real  presence  is  not  a  doctrine  in 
contravention  of  Article  29.  On  the  second  appeal  from  the  judgment  of 
the  Arches  Court,  the  Privy  Council,  while  confirming  Sir  E.  Phillimore's 
judgment,  laid  down  that  the  Church  of  England  in  her  formularies  teaches 
that  there  is  in  the  ordinance  of  the  Lord's  Supper  a  presence  of  Christ  to 
the  soul  of  the  worthy  recipient.  As  to  the  mode  of  reception,  she  affirms 
nothing  except  that  the  "  Body  of  Christ  is  given,  taken,  and  eaten  in  the 
Supper  only  after  a  heavenly  and  spiritual  manner,  and  that  the  means 
whereby  the  Body  of  Christ  is  received  and  eaten  in  the  Supper  is  faith." 
Any  other  presence  than  this  the  Church  does  not  require  her  ministers  to 
accept ;  and  consequently  the  maintaining  by  a  clergyman  of  a  "  real  actual 
objective  presence  of  our  Lord  upon  the  altar  under  the  forms  of  bread  and 
wine  cannot  properly  be  made  the  ground  of  a  criminal  charge  against  him." 
They  further  declared  that  a  clergyman  cannot  be  condemned  for 
maintaining  that  the  change  of  "corporal"  for  real  and  essential,  in  the 
declaration  appended  to  the  communion  service,  was  an  intentional 
substitution,  implying  that  there  may  be  a  real  and  essential  as  distinguished 
from  a  corporal  presence  ;  but  he  must  not  allege  the  presence  of  the  body 
of  Christ  in  a  corporal  or  natural  manner.  Ex  parte  Denison,  1857,  1  Jur. 
N.  S.  517;  Ditcher  v.  Denison,  1857,  11  Moo.  P.  C.  324,  does  not  call  for 
comment,  the  decision  of  the  Archbishop  of  Canterbury  having  been 
overruled. 

Sacramental  Adoration. — Article  28  lays  down  that  the  Sacrament 
of  the  Lord's  Supper  was  not  by  Christ's  ordinance  reserved,  carried  about, 
lifted  up,  or  worshipped.  In  Martin  v.  Mackonochie,  1868,  L.  E.  2  P.  C.  365, 
it  was  held  by  the  Privy  Council  that,  according  to  the  rubric,  the  celebrant 
during  the  prayer  of  consecration  must  stand  and  not  kneel  or  prostrate 
himself  before  the  consecrated  elements.  In  Sheppard  v.  Bennett  (supra)  the 
Privy  Council  held  that  while  the  doctrine  that  adoration  is  due  to  the 
consecrated  elements  is  contrary  to  law,  the  statement  of  the  respondent 
that  worship  is  due  to  the  body  and  blood  of  Christ,  supernaturally  and 
invisibly  present  in  the  Lord's  Supper,  under  the  forms  of  bread  and  wine,  in 
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the  absence  of  any  outward  act  of  adoration,  would  not  support  any  penal 
proceedings. 

Altar. — The  word  altar  is  used  in  the  Coronation  Service  and  also  in 
modern  Acts  of  Parliament  dealing  with  the  building  of  new  churches 
(59  Geo.  Ill,  c.  134,  s.  6 ;  2  &  3  Will.  iv.  c.  61).  In  certain  modern  cases 
the  Courts  have  attempted  to  draw  a  distinction  between  the  com- 
munion table  of  the  Church  of  England  and  the  Eoman  Catholic  altar. 
In  Faulkner  v.  Litchfield,  1845,  1  Eob.  C.  p.  184,  the  Court  of  Arches 
held  that  an  altar  of  solid  stone  intended  to  be  immoveable  was 
illegal,  and  this  decision  was  approved  in  Westerton  v.  Liddell,  1857, 
Moore's  Special  Eeport.  On  these  decisions  Sir  Walter  Phillimore  {Eccl. 
Law,  i.  724)  observes  "  that  they  will  require  careful  reconsideration, 
having  regard  to  the  subsequent  decisions  of  the  Privy  Council, 
authorising  a  ledge  upon  the  holy  table,  and  the  subsequent  decisions 
of  the  Privy  Council  and  other  Courts  authorising  reredosses  of  great 
splendour,  whose  only  rationale  is  as  an  adjunct  to  a  permanent  holy 
table,  and  which  would  be  equally  appropriate  to  a  Eoman  Catholic  altar." 
A  moveable  ledge  of  wood  for  the  purpose  of  holding  candlesticks,  vessels, 
etc.,  may  lawfully  be  placed  on  the  communion  table  {Liddell  v.  Beale, 
1860,  14  Moo.  P.  C.  at  p.  14) ;  a  credence  table,  i.e.  a  small  side  table  on 
which  the  bread  and  wine  are  placed  before  consecration,  is  also  lawful. 
In  Faulkner  v.  Litchfield  and  Liddell  v.  Westerton,  in  the  Arches  Court,  they 
were  pronounced  illegal ;  but  in  the  last-named  case  the  Privy  Council 
reversed  the  decision,  and  as  a  matter  of  fact  they  ought  to  be  provided. 

The  rubric  and  the  82nd  Canon  apparently  contemplate  there 
being  only  one  altar  or  communion  table  in  a  church ;  but  it  has  recently 
been  held  that  on  the  grounds  of  convenience  a  second  altar  or  communion 
table  may  be  placed  in  the  side  chapel  of  a  church  {In  re  Holy  Trinity 
Church,  Stroud  Green,  1887,  12  P.  C.  199 ;  In  re  St.  Paul's,  Wilton  Place, 
1889 ;  Tristram,  Consistory  Judgments).  It  is  the  duty  of  the  church- 
wardens to  provide  a  holy  table  (see  Churchwakden). 

Altar  Cloths  and  Flowers  on  the  Altar. — Canon  82  of  1603  requires  that  the 
holy  table  (altar)  be  covered  in  time  of  divine  service  with  a  carpet  of  silk  or 
other  decent  stuff,  thought  meet  by  the  ordinary  of  the  place,  if  any  question 
be  made  of  it,  and  with  a  fair  linen  cloth  at  the  time  of  the  ministration. 

In  Liddell  v.  Westerton,  1857,  Moore  Special  Eeport,  pp.  186-188, 
objection  was  taken  both  to  the  use  of  divers  coloured  cloths  embroidered 
and  adorned  and  so  used  as  to  cover  the  holy  table  with  five  different 
coverings  at  different  seasons  of  the  year,  and  to  the  use  of  embroidered 
linen  and  lace  instead  of  a  simple  "  fair  white  linen  cloth  "  at  the  admini- 
stration of  the  Holy  Communion.  Both  objections  were  sustained  by  the 
judges  of  the  Consistory  of  London  and  of  the  Court  of  Arches.  The  Privy 
Council,  however,  reversed  the  sentence  so  far  as  the  coloured  coverings 
were  concerned,  while  affirming  the  part  of  the  decree  which  forbade  the 
use  of  embroidered  linen  and  lace.  It  would  appear  that  the  altar  may  not 
be  left  bare  even  on  Good  Priday  {Liddell  v.  Westerton,  supra). 

It  is  lawful  to  place  vases  of  fiowers  on  the  communion  table,  and  to 
keep  them  there  during  service  if  they  are  used  for  purposes  of  decoration 
only  {Elphinstone  v.  Purchas,  1870,  L.  E.  3  Ad.  &  Ec.  p.  66). 

Celebration  of  the  Holy  Communion. — As  to  the  service  generally  :  in  the 
Book  of  Common  Prayer,  the  rubric  provides  that  "the  bread  and  wine 
shall  be  provided  by  the  curate  and  churchwardens  at  the  cost  of  the  parish. 
Canon  2  of  1603  directs  that  the  churchwardens  shall  provide  a  sufficient 
quantity  of  fine  wheat  bread,  and  a  sufficient  quantity  of  good  and  whole- 
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some  wine,  for  the  number  of  communicants  that  shall  receive  there,  which 
wine  shall  be  brought  to  the  communion  table  in  a  clean  and  sweet  stand- 
ing pot  or  stoop  of  pewter  if  not  of  pure  metal." 

It  is  also  their  duty  to  provide  a  chalice  or  communion  cup  and  one  or 
more  Hagons.  In  Bidsdale  v.  Clifton,  1877,  L.  E.  2  P.  I).  276,  where  the 
charge  was  "  that  the  appellant  used  in  the  communion  service  and 
administration  wafer  bread  or  wafers,  to  wit,  bread  or  Hour  made  in  the 
form  of  circular  wafers,  instead  of  bread  such  as  is  usual  to  be  eaten,"  the 
Privy  Council  held  that  if  the  wafer,  properly  so  called,  had  been  used  it 
would  have  been  illegal;  but  that  the  appellant  had  not  acted  illegally 
in  using  bread  in  a  circular  shape,  and  which  was  so  thin  that  it  might  be 
termed  a  wafer. 

The  rubrics  provide  "  there  shall  be  no  celebration  of  the  Lord's  Supper 
except  there  be  a  convenient  number  to  communicate  with  the  priest, 
according  to  his  discretion."  "  And  if  there  be  not  above  twenty  persons  in 
the  parish  of  discretion  to  receive  the  communion,  yet  there  shall  be  no 
communion  except  four  (or  three  at  the  least)  communicate  with  the  priest." 
It  has  been  held  illegal  for  a  clergyman  at  public  service  to  receive  the 
elements  alone  or  when  only  one  or  two  persons  communicated  with  him, 
although  a  large  number  of  persons  were  present  who  might  possibly  have 
received  {Clifton  v.  Ridsdale,  1876,  L.  E.  1  P.  D.  316). 

It  was  held  by  the  Privy  Council  in  Martin  v.  Mackonochie,  1868, 
L.  E.  2  P.  C.  365,  that  during  the  prayer  of  consecration  the  celebrant 
must  stand  and  not  kneel  or  prostrate  himself  before  the  consecrated 
elements  during  the  reciting  of  the  prayer,  and  in  Martin  v.  Mackonochie, 
1869,  L.  E.  3  P.  C,  the  same  tribunal  held  that  for  the  celebrant  to  bow 
the  knee  so  low  that  it  is  impossible  for  anyone  to  say  whether  he  is 
kneeling  or  not,  is  also  an  infringement  of  the  rubric. 

In  Martin  v.  Maclwnochie,  1868,  L.  E.  2  Ad.  &  Ec.  116,  it  was  held  illegal 
for  a  clerk  in  holy  orders  to  elevate  the  paten  and  cup  above  his  head 
after  consecration,  and  in  Martin  v.  Mackonochie,  1869,  L.  E.  2  P.  C.  62,  the 
Privy  Council  expressed  the  opinion  (though  the  point  was  not  raised) 
that  they  gave  no  sanction  whatever  to  a  notion  that  any  elevation  of  the 
elements,  as  distinguished  from  the  act  of  removing  them  from  the  table, 
has  the  sanction  of  law. 

It  has  been  held  by  Sir  E.  Phillimore,  Official  Principal  of  the  Court  of 
Arches,  that  although  the  burning  of  incense  may  be  in  itself  an  ancient, 
innocent,  and  pleasing  custom,  yet  to  bring  in  incense  at  the  beginning  or 
during  the  celebration,  and  remove  it  at  the  close  of  the  Eucharist,  is  an 
unlawful  ceremony  {Martin  v.  Mackonochie,  first  suit,  supra) ;  that  the 
ceremonial  use  of  incense  immediately  before  the  celebration  of  the  Holy 
Communion,  so  as  to  be  preparatory  or  subsidiary  to  the  celebration  of  the 
same,  is  also  unlawful  {Sumner  v.  Wix,  1870,  L.  E.  3  Ad.  &  Ec.  58). 

The  rubric  provides  that  the  minister  should,  before  the  prayer  of 
consecration,  break  the  bread  before  the  people.  The  Archbishop  of 
Canterbury  (Dr.  Benson),  in  Read  v.  Bishop  of  Lincoln,  [1891]  Prob.  9, 
held  that  the  manual  acts  to  which  this  rubric  refers  must  be  so  performed 
as  to  be  visible  to  the  communicants. 

It  has  been  held  in  Martin  v.  Mackonochie,  1868  {supra),  Dean  v.  Green, 
1882,  L.  E.  8  P.  D.  79,  that  the  mixing  of  wine  with  the  water  as  part  of 
the  service  is  illegal  (and  see  also  Read  v.  Bishop  of  Lincoln,  supra),  but 
it  is  not  an  offence  to  make  use  of  a  cup  containing  water  and  wine  mixed 
beforehand  {Read  v.  Bishop  of  Lincoln,  supra,  and  on  appeal,  [1892]  App. 
Cas.  664). 
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At  the  communion  service  it  is  unlawful  for  the  celebrant  to  make  the 
sign  of  the  cross  during  the  absolution,  nor  must  such  sign  be  made  at 
the  benediction,  for  such  an  act  constitutes  an  illegal  addition  to  the  service, 
and  has  no  warrant  in  the  practice  of  the  Church  of  England,  either  before 
or  after  the  Reformation.     See  Read  v.  Bishop  of  Lincohi,  supra. 

As  to  the  singing  of  the  hymn  "  Agnus  Dei,"  after  the  prayer  of 
consecration,  see  Agnus  Dei.  As  to  vestments,  see  Vestments  ;  Adver- 
tisements OF  Queen  Elizabeth.  As  to  lights  and  candlesticks  on  the  altar 
or  communion  table,  see  Lights.  As  to  the  position  of  the  celebrant,  see 
Eastward  Position.     As  to  Ablutions,  see  [1891]  Prob.  30. 

On  the  above  decisions  by  the  Privy  Council  it  may  be  observed  that 
(cp.  Bead  v.  Bishop  of  Lincoln  {supra))  they  may  be  open  to  reconsideration 
in  the  li^ht  of  fresh  historical  information. 

For  the  law  as  to  communicants,  see  Parishioner. 

[^Authorities. — Lindwood,  Prov. ;  Gibs.  Cod. ;  Ayliffe,  Par. ;  Phillimore, 
Ecclesiastical  Lau\  2nd  ed.;  the  authorities  referred  to  in  Bead  v.  Bishop  of 
Lincoln ;  Prideaux,  Churchwarden's  Guide,  16th  ed.] 


Community  of  Property  (French  law)  exists  between 
husband  and  wife  where  no  written  ante-nuptial  settlement  has  been 
entered  into  between  them.  Articles  1401  et  seq.  of  the  Civil  Code  fix 
minutely  the  rules  applicable  to  this  regime.  The  community  under  art. 
1401  is  composed  of  the  following: — 

1.  Of  all  personalty  which  the  husband  and  wife  are  possessed  of  at 
the  time  of  the  celebration  of  the  marriage,  together  with  all  the  personalty 
which  comes  to  them  during  the  marriage,  either  by  way  of  succession  or 
even  donation,  unless  the  donor  has  provided  to  the  contrary. 

2.  Of  all  profits,  revenues,  and  interests  of  whatever  nature  they  may 
be  which  have  become  due  or  have  been  received  during  the  marriage, 
and  derived  from  the  property  belonging  to  the  husband  and  wife  at  the 
time  of  the  celebration  of  the  marriage  or  from  the  property  which  has 
accrued  to  them  during  the  marriage  in  whatever  way  it  may  be. 

3.  Of  all  realty  acquired  during  the  marriage. 


Companies,  Chartered. 

Former  Companies. 

Chartered  companies  in  past  times  played  a  great  part  in  the  development 
of  foreign  trade  and  imperial  expansion,andhaveof  late  years  been  incorporated 
for  similar  purposes  but  under  largely  altered  conditions.  Though  such  com- 
panies raise  political  and  economic  questions  of  great  interest,  considerations 
of  space  and  of  the  character  of  this  work  necessitate  that  they  should  be 
dealt  with  in  these  pages  exclusively  in  their  legal  and  constitutional  aspects. 
The  origin  of  chartered  companies  is  to  be  found  in  the  mediaeval  conditions 
which  made  it  difficult,  if  not  impossible,  for  the  merchants  of  one  country 
to  carry  on  trade  in  another,  without  some  organisation  of  their  own,  recog- 
nised alike  by  their  own  government  and  the  rulers  of  the  country  where 
the  trade  was  carried  on.  In  Tudor  times  the  necessity  for  such  organisa- 
tions to  open  out  and  maintain  new  fields  of  trade  with  distant  countries, 
where  the  Crown  could  afford  little  or  no  protection,  made  itself  even 
more  strongly  felt ;  and  in  the  same  period  it  was  realised  that  by  means  of 
these  companies  private  enterprise  might  be  utilised  to  enlarge  the  dominions 
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of  the  Crown  by  planting  and  settling  British  colonies  in  the  unoccupied 
regions  of  the  American  continent.  The  earliest  of  the  chartered  companies 
grew  out  of  our  commercial  relations  with  the  Low  Countries.  As  the 
German  merchants  of  the  Hanse  obtained  a  privileged  position  in  this 
country  under  the  protection  of  the  Crown,  so  English  traders  in  the  Low 
Countries  as  early  as  the  thirteenth  century  obtained  a  grant  of  privileges 
from  the  Duke  of  Brabant,  including  civil  and  criminal  jurisdiction  over  the 
members  of  their  own  body,  "  mutilation  of  limb  and  life  "  only  excepted. 
These  privileges  were  lost  when  the  English  Ordinance  of  the  Staple  in 
1353  forbade  English  merchants  themselves  to  trade  beyond  the  seas  in  the 
staple  commodities  (the  chief  of  which  was  English  wool),  and  by  fixing  the 
staple  or  mart  of  such  commodities  in  England,  threw  the  English  export 
trade  into  the  hands  of  foreign  merchants.  But  this  system  was  not  rigor- 
ously maintained  during  the  short  time  it  lasted.  The  Staple  Eoll  of  1359 
(cited  in  Cunningham,  vol.  i.  p.  619)  records  that  the  king  had  granted  to 
certain  English  merchants  a  licence  to  export  staple  commodities  for  a  time, 
and  had  procured  from  the  Count  of  Elanders,  and  at  the  special  request  of 
the  good  people  of  Bruges,  the  restoration  of  former  privileges  under  a 
governor  of  their  own  choice.  The  beginnings  of  the  chartered  company  of 
the  Merchant  Adventurers  of  England,  whose  first  field  of  operations  was  in 
the  Low  Countries,  may  here  be  traced.  Soon  afterwards  the  English  staple 
was  transferred  to  Calais,  and  placed  in  the  hands  of  the  Mayor  and  Company 
of  the  Staplers  of  England,  who  received  a  charter  from  Richard  ii.  In 
1391  the  same  monarch  made  a  grant  to  the  English  merchants  trading  in 
Prussia,  empowering  them  to  elect  a  governor  to  administer  swift  and  speedy 
justice  among  them,  and  to  make  reasonable  ordinances  for  their  own 
government,  according  to  the  powers  and  authorities  conferred  upon  them 
by  the  Master  of  Prussia  (Eymer,  vol.  vii.  p.  693).  This  was  the  origin  of 
the  later  Eastland  Company,  whose  field  of  operations  was  Prussia  and  the 
Baltic.  In  1430  the  English  traders  in  the  Low  Countries  obtained  from  the 
Crown  a  prohibition  to  other  English  subjects  to  buy  and  sell  there  (Eymer, 
vol.  X.  p.  471),  and  this  would  appear  to  be  the  introduction  of  the  principle 
of  trade  monopoly,  which  was  a  leading  feature  of  the  later  chartered 
companies.  Hakluyt  (vol.  i.  p.  208)  prints  a  charter  of  Edward  IV.  ap- 
pointing one  William  Obray,  governor,  judge,  and  warden  of  justice,  over 
the  English  merchants  trading  in  the  Low  Countries.  He  was  to  be  assisted 
by  twelve  justicers  chosen  by  tlie  merchants.  The  monopoly  of  the  organisa- 
tion was  mitigated  in  1497  by  the  statute  of  12  Hen.  vii.  c.  6,  which 
fixed  the  fine  payable  for  admission  to  the  trade  at  ten  marks.  In  1505 
Henry  vir.  by  a  grant  (printed  in  Cawston  and  Keane,  p.  249)  fixed  the  seat 
of  government  of  these  merchants  at  Calais,  and  conferred  upon  them  the 
title  of  the  Fellowship  of  Merchant  Adventurers.  Tlieir  chief  business  was 
the  export  of  English  cloth,  and  they  came  into  frequent  collision  with  the 
Staple  Company,  who  were  also  fixed  at  Calais  and  controlled  the  declining 
export  of  wool,  and  also  with  the  powerful  organisation  of  the  Hanse.  Erom 
Calais  the  Merchant  Adventurers  removed  their  chief  seat  of  government  to 
Antwerp,  where  they  flourished  exceedingly  until  they  were  expelled  by 
Alva.  In  1564  Elizabeth  granted  them  a  charter  of  incorporation  \mder 
the  title  of  the  Governor,  Assistants,  and  Fellowsliip  of  the  Merchant  Adven- 
turers of  England,  and  at  tlie  same  time  removed  doubts  as  to  their  power 
to  trade  beyond  the  Low  Countries,  in  East  Friesland,  Lubeck,  and  Ham- 
burg. (This  charter  is  printed  in  Cawston  and  Keane,  p.  254,  but  the 
text  is  difficult,  and  possibly  corrupt  in  some  places.)  By  the  constitution 
of  the  company,  as  settled  in  this  charter,  the  principal  seat  of  government 
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of  the  company,  their  counter,  as  it  was  called,  was  fixed  in  sonie  town 
abroad,  finally  at  Hamburg,  whence  they  became  known  as  the  Hamburg 
Company.  The  merchants  of  the  company  residing  abroad  were  to  assemble 
and  choose  a  governor  and  twenty-four  assistants  for  the  government  of 
the  members  of  the  company,  and  also  of  other  English  subjects  in  those  parts, 
and  to  act  under  powers  and  authorities  derived  from  the  local  rulers.  The 
authority  of  the  company  was  also  exercised  in  other  towns  abroad  within 
their  district.  The  company  was  also  empowered  by  the  charter  to  meet  in 
general  court  in  England,  and  to  make  ordinances,  and  to  summon  before  it 
the  members  of  the  company,  and  enforce  obedience  by  fine  and  imprison- 
ment. Lastly,  power  was  reserved  to  revoke  the  charter,  but  without 
prejudice  to  previous  grants.  The  Merchant  Adventurers  Company  was 
the  type  of  the  regulated  trading  companies,  to  which  individual  merchants 
were  admitted  on  certain  conditions,  and  then  traded  each  on  his  own 
account.  Such  companies  are  to  be  distinguished  from  joint-stock  companies 
such  as  the  East  India  Company  and  the  Hudson's  Bay  Company,  where 
the  trade  was  carried  on  by  the  company  itself  with  a  subscribed  stock. 
The  trading  monopolies  of  regulated  companies,  to  which  admission  was 
easy,  were  less  oppressive,  and  involved  less  interference  with  freedom  of 
trade  than  those  enjoyed  by  joint-stock  companies,  but  did  not  escape  being 
called  in  question  (see  below).  The  control  exercised  by  the  Merchant  Adven- 
turers or  Hamburg  Company  passed  gradually  away  in  favour  of  unrestricted 
freedom  of  trade,  but  some  of  the  duties  they  discharged  are  now  fulfilled  by 
consuls. 

Some  of  the  other  regulated  trading  companies  must  be  very  briefly 
dealt  with.  In  1531  Henry  viii.  empowered  English  traders  in  Andalusia 
and  Spain  to  elect  a  governor-consul  in  Spain  and  twelve  assistants,  and 
the  authority  of  the  governor  and  assistants  over  English  traders  in  Spain 
was  confirmed  by  a  grant  of  the  Emperor  Charles  v.  in  1538  {Brit.  Mus.  Hist. 
MSS.).  In  1579  a  company  was  incorporated  under  the  title  of  the  Fellowship 
of  the  Eastland  Merchants,  and  they  were  given  the  monopoly  of  the  trade 
through  the  Sound  to  Prussia  and  the  Baltic.  This  monopoly  was  abolished 
in  1672  by  statute,  25  Cha.  ii.  c.  7,  chiefly  on  the  ground  that  it  had  thrown 
the  Baltic  trade  into  the  hands  of  the  Dutch.  Of  greater  historical  interest 
was  the  Russia  or  Muscovy  Company,  which  received  a  charter  from  Philip 
and  Mary  in  1555  in  consequence  of  Chancellor's  successful  voyage  to 
Archangel  on  the  White  Sea.  The  charter  (printed  in  Hakluyt,  vol.  i. 
p.  267)  incorporated  the  company  "  for  the  discovery  of  lands,  territories, 
isles,  dominions,  and  seignories  unknown,  and  not  before  the  late  adventure 
by  sea  or  navigation  commonly  frequented."  Discovery  and  colonisation 
as  well  as  the  regulation  of  trade  were  among  the  objects  for  which  this 
company  was  incorporated,  but  no  such  results  followed  in  this  instance. 
Its  monopoly  was  confirmed  by  Act  of  Parliament  in  1566  (see  Hakluyt, 
vol.  i.  p.  369).  Under  the  charter,  the  government  of  the  company  in 
Russia  was  placed  in  the  hands  of  a  governor,  four  consuls,  and  twenty- 
eight  assistants.  Various  grants  from  the  Czars  conferred  upon  the 
members  of  the  company  a  highly  privileged  position  in  Russia  as  com- 
pared with  the  traders  of  other  nationalities,  but  these  privileges  were 
forfeited  by  the  Czar  on  hearing  of  the  execution  of  Charles  i.  in  1649, 
and  the  company  never  afterwards  recovered  its  pre-eminent  position.  It 
continued,  however,  in  existence,  and  at  the  beginning  of  the  century 
Pitt  made  use  of  its  agency  to  finance  the  Czar  in  the  Napoleonic  w^ar. 
Until  recently,  it  levied  a  small  duty  on  Russian  exports  to  England, 
out  of  which  it  paid  the  consuls  in  Russia  and  kept  up  the  chapels  at 
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Moscow  and  St.  Petersburg,  but  it  has  now  ceased  to  discharge  these 
duties,  and  is  only  kept  alive  by  the  possession  of  invested  funds  {Early 
Voyages  to  Russia,  Hakluyt  Society,  vol.  i.  p.  Ivii.,  Introduction). 

The  origin  of  the  Levant  or  Turkey  Company  is  to  be  found  in  a  grant 
made  by  Elizabeth  in  1581  (printed  in  Hakluyt,  vol.  ii.  p.  146)  to  certain 
individuals  in  recognition  of  their  "  opening  out  a  new  trade  into  the 
dominions  of  the  Grand  Signior  not  previously  known  or  frequented  by 
any  of  our  subjects,"  conferring  upon  them  a  monopoly  of  such  trade  for 
a  certain  number  of  years  "  by  virtue  of  our  high  prerogative  royal,  which 
we  will  not  have  argued  or  brought  in  question."  The  Levant  or  Turkey 
Company  was  permanently  incorporated  by  James  i.  in  1605.  The  charter 
{Brit.  Mus.  Hist.  MSS.)  provided  that  the  company  in  general  court 
should  choose  consuls  and  vice-consuls  in  all  places  in  the  Levant  Seas, 
and  that  such  consuls  should  have  power  to  govern  the  merchant  subjects 
of  this  realm,  their  factors  and  servants,  and  to  administer  speedy  justice 
in  all  plaints  and  contentions  arising  between  them,  and  to  do  and  execute 
all  things  prescribed  by  the  general  court.  The  general  court  of  the 
company  was  empowered  to  make  laws  and  orders  for  the  members  of  the 
company,  enforceable  by  fine  or  imprisonment,  not  contrary  to  the  laws  of 
this  realm,  or  to  any  capitulation  with  a  foreign  prince.  On  the  ground 
that  those  inexpert  in  the  course  of  merchandise  commit  many  absurdities, 
a  monopoly  of  the  Levant  trade  was  granted  to  the  company.  Eymer, 
vol.  xvi.  p.  659,  prints  under  the  following  year,  1606,  a  commission 
appointing  Thomas  Glover  ambassador  at  Constantinople,  and  empowering 
him  to  take  into  his  own  hands  the  privileges  granted  by  the  Porte  to 
English  subjects,  and  giving  him  authority  to  fix  the  ports  where  they 
might  trade  and  prohibit  others,  and  to  appoint  consuls  in  such  trading 
ports,  make  regulations,  and  do  all  things  pertaining  to  the  due  government 
of  English  subjects  and  the  exercise  of  commerce  therein.  The  inconsistencies 
between  the  charter  and  this  commission  may  be  explained  by  the  desire  to 
represent  the  consuls  to  the  Porte  as  appointed  under  the  direct  authority 
of  the  Crown.  The  system  of  capitulations  or  grants  allowing  foreign 
nationalities  in  Turkey  to  live  under  their  own  laws  was  inherited  by  the 
Sultans  from  the  Byzantine  Emperors,  and  is  still  the  basis  of  the  foreign 
jurisdiction  exercised  in  Turkey  under  the  Foreign  Jurisdiction  Act.  An 
ordinance  of  the  Long  Parliament,  in  1643,  recognised  the  right  of  the 
company  to  nominate  the  ambassador  at  Constantinople  as  well  as  the  consuls. 
After  the  Eestoration  Charles  ii.  granted  the  company  a  further  charter 
(original  in  the  Eecord  Office).  It  provided,  among  other  things,  that  if 
any  English  subjects  should  scandalously  refuse  the  jurisdiction  of  the 
ambassador,  resident,  or  agent,  or  of  the  consuls  or  vice-consuls  appointed 
by  the  company,  they  should  be  arrested  and  sent  over  in  custody  to  this 
country  in  order  that  they  might  receive  their  justice  here  by  the  laws  of 
this  realm  according  to  their  several  cases  and  demerits.  In  1753, 
the  constitution  and  exclusive  privileges  of  the  company  were  con- 
firmed by  26  Geo.  ii.  c.  13,  which  gave  an  appeal  from  the  by-laws  of 
the  company  to  the  Lords  of  Trade.  The  company  nominated  and  paid 
the  ambassador  at  Constantinople  imtil  1803,  and  the  consuls  in  the 
Sultan's  dominions  until  1825.  In  the  latter  year  the  charter  was  sur- 
rendered pursuant  to  6  Geo.  IV.  c.  33,  the  Government  at  the  same  time 
taking  over  the  maintenance  of  the  consular  establishments.  It  was  pro- 
vided (s.  4)  that  all  rights  and  duties  of  jurisdiction  and  authority  oyer 
British  subjects  resorting  to  the  ports  of  the  Levant  for  trade  or  otherwise, 
which  were  lawfully  exercised  and  performed,  or  which  the  company's 
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charters  and  Acts  authorised  to  be  exercised  and  performed  by  their  consuls, 
or  which  such  consuls  exercised  and  performed  under  any  power  or  authority 
whatever,  should  be  exercised  by  the  consuls  appointed  by  the  Crown. 
The  jurisdiction  originally  conferred  by  the  charters  had  in  course  of 
time  been  extended  by  usage  so  as  to  embrace  crimes  committed  by  British 
subjects,  mixed  suits  where  the  defendant  was  a  British  subject,  and  persons 
not  technically  British  subjects,  but  under  British  protection  (see  The 
Zaconia,  1837,  2  Moo.  P.  C.  N.  S.  161).  In  1836  it  was  thought  desirable 
to  place  the  jurisdiction  on  a  statutory  basis  by  the  first  of  the  Foreign 
Jurisdiction  Acts  (6  &  7  Will.  iv.  c.  78).     See  Foreign  Jurisdiction. 

The  first  effective  employment  of  the  chartered  company  for  colonising 
purposes  dates  from  the  early  years  of  the  seventeenth  century.  In 
1609  James  i.  incorporated  a  chartered  company  under  the  title  of  the 
Treasurer  and  Company  of  Adventurers  and  Planters  of  the  City  of  London 
for  the  First  Colony  of  Virginia,  to  effect  the  colonisation  of  Virginia, 
which  had  already  been  granted  in  1606,  by  letters  patent,  to  some  of  the 
persons  here  incorporated.  The  company  were  to  find  the  money  for 
planting  the  new  colony  as  their  estate,  and  were  to  be  recouped  by  the 
profits  of  cultivation,  and  the  mineral  wealth,  of  which  extravagant  but 
unfounded  hopes  were  current.  The  constitutional  provisions  of  the 
charter  were  as  follows :  The  company  in  their  general  courts  were  to 
elect  a  treasurer  and  council,  who  were  to  superintend  the  new  colony 
from  London,  to  establish  a  form  of  government  there,  and  to  make  laws 
for  it  as  near  as  conveniently  might  be  to  the  laws  of  England.  In  1612 
a  new  patent  enlarged  the  bounds  of  the  colony,  nnd  transferred  the  power 
of  legislating  from  the  council  to  the  company  assembled  in  general 
court.  The  Virginia  Coinpany  was  not  long-lived ;  misfortunes  fell  upon 
it,  and  its  charter  was  vacated  by  quo  warranto  in  1624;  but  the  first 
British  colony  was  settled  under  its  direction,  and  received  a  constitution 
consisting  of  a  governor,  a  nominated  council,  and  an  elective  general 
assembly.  The  laws  passed  in  the  colony  required  the  approval  of  the  com- 
pany at  home,  and  it  was  afterwards  provided  that  the  ordinances  of  the 
company  should  not  be  binding  in  the  colony  until  ratified  by  the  local  legis- 
lature. After  the  abolition  of  the  charter  the  constitution  of  governor, 
council,  and  general  assembly  continued  under  the  immediate  government 
of  the  Crown,  and  formed  the  normal  type  of  colonial  constitution.  The 
Bermuda  Gom'pany  was  an  offshoot  of  the  Virginia  Company,  and 
obtained  a  charter  with  similar  provisions.  It  made  an  oppressive  use  of 
its  powers,  governing  the  Bermudas  and  controlling  their  trade,  rather 
with  a  view  to  its  own  interests  than  to  those  of  the  colonists.  Its  charter 
was  in  consequence  vacated  in  the  reign  of  Charles  ii. 

The  New  England  colony  of  Massachusetts  was  also  founded  by  a 
chartered  company  incorporated  March  4,  1629,  under  the  title  of  The 
Governor  and  Company  of  Massachusetts  Bay  in  New  Engla7id,  with  a  consti- 
tution resembling  that  of  the  Virginia  Company.  The  governor  and  eighteen 
assistants  were  to  be  chosen  by  the  freemen  of  the  company  ;  and  the  freemen 
in  general  court  were  to  make  laws  for  the  government  of  the  company  and 
of  the  new  plantation.  Instead,  however,  of  preserving  the  constitution 
of  a  chartered  company,  the  grantees  removed  the  charter  itself  to  New 
England,  and  treated  it  as  a  written  constitution  granted  by  the  Crown 
to  the  colony.  The  colonists  were  admitted  as  freemen  of  the  company, 
and  chose  the  governor  and  the  assistants  who  formed  his  council ;  instead, 
however,  of  appearing  in  person  in  the  general  courts,  the  freemen  elected 
deputies,  who  constituted  a  House  of  Deputies.     This  constitution,  which 
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made  the  colony  practically  independent,  continued  until  the  charter  was 
vacated  in  the  reign  of  Charles  ii.  After  the  Eevolution,  William  ill. 
granted  a  new  charter  reserving  some  measure  of  imperial  control.  The 
charters  granted  by  Charles  ii.  to  Connecticut  and  Ehode  Island  were 
rather  written  constitutions  on  the  Massachusetts  model  granted  to  the 
colonists  already  settled  in  these  districts. 

The  Virginia  Company,  the  Bermuda  Company,  and  the  Massachusetts 
Company  in  its  inception  were  companies  with  internal  constitutions 
resembling  those  of  the  old  trading  companies,  but  incorporated  for  the 
express  purpose  of  founding  new  colonies.  The  East  India  Coinpany, 
chartered  December  31,  1600,  on  the  other  hand,  was  a  purely  trading 
company,  with  a  monopoly  of  the  East  India  trade  for  fifteen  years,  and 
powers  of  internal  government  resembling  those  granted  to  the  old  trading 
companies.  It  differed  from  them,  however,  in  this,  that  after  1612  the 
company  traded  on  the  joint-stock  principle,  that  is  to  say,  there  was  one 
general  stock  for  the  company,  instead  of  each  member  being  left  to  trade 
on  his  own  account.  It  was  only  by  slow  degrees  that,  by  the  joint  effect  of 
charters  from  the  British  Crown  and  treaties  with  the  native  rulers  of 
India,  it  became  a  sovereign  body  under  the  British  Crown.  The  charter 
of  1661  empowered  the  company  to  appoint  governors  and  councils  in  their 
forts  and  factories,  with  civil  and  criminal  jurisdiction,  and  to  make  peace 
and  war  with  non-Christian  princes,  and  to  erect  forts  and  castles.  In 
1669  Charles  li.  granted  them  the  island  of  Bombay  in  free  and  common 
socage,  with  power  to  make  laws  and  ordinances,  administer  justice,  etc., 
and  with  like  powers  over  the  possessions  which  they  might  after- 
wards purchase  or  lawfully  acquire.  In  1683  they  were  empowered  to 
seize  and  condemn  all  interloping  ships,  to  rule  and  govern  their  forts  and 
plantations,  to  make  peace  and  war,  raise  military  forces,  commission 
ships,  and  exercise  martial  law,  expressly  reserving  to  the  Crown  "  the 
sovereign  rights,  powers,  and  dominion  over  all  the  said  forts  and 
plantations,  to  be  at  any  time  settled  in  the  parts  aforesaid,  and  the  power 
of  making  peace  and  war  when  we  shall  interpose  our  sovereign 
authority"  {Charter  rclatinff  to  the  East  India  Company  from  1600 
to  1761,  ed.  Shaw,  Madras,  1887).  The  subsequent  history  of  the  East 
India  Company  has  already  been  dealt  with  under  British  India 
{q.v.),  but  two  constitutional  questions  affecting  chartered  companies 
generally  must  here  be  referred  to.  The  first  relates  to  the  monopolies 
of  foreign  trade  granted  by  the  Crown  to  chartered  companies.  The 
statute  against  monopolies  of  21  Jas.  i.  c.  3,  s.  9,  expressly  excepted 
from  its  provisions  "  companies  or  societies  of  merchants  within  this  realm 
erected  for  the  maintenance,  enlargement,  or  ordering  of  any  trade  of 
merchandise."  In  the  case  of  the  East  India  Company  v.  Sandys, 
10  St.  Tri.  371,  and  2  Show.  366,  Jeffreys  decided  in  favour  of  the  monopoly, 
but  against  the  forfeiture  clauses  in  the  company's  charter  (see  also 
Merchant  Adventurers  v.  Bchoiv,  3  Mod.  131).  In  spite  of  this  decision, 
the  company's  monopoly  continued  to  be  attacked  after  the  Eevolution,  and 
in  1693  the  House  of  Commons  resolved  without  a  division  that  "all 
subjects  of  England  have  an  equal  right  to  trade  to  the  East  Indies,  unless 
prohibited  by  Act  of  Parliament"  {Co7n.  Journ.,  Jan.  19,  1693-94,  vol.  x.  p. 
783).  This  resolution,  though  not  amounting  to  a  legal  decision,  may 
be  said  to  have  practically  decided  the  long  -  controverted  question 
of  these  monopolies  of  foreign  trade.  Anderson,  whose  statement  has 
been  frequently  repeated,  erroneously  states  that  these  monopolies  were 
overthrown  by  the  Bill  of  Eights,  but  that  measure  contains  no  allusion  to 
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the  subject.  Another  constitutional  question  arose  in  regard  to  the  terri- 
torial acquisitions  made  by  the  company  in  India.  In  1773,  when  there 
was  a  question  of  not  renewing  the  company's  charter,  the  House  of 
Commons  resolved  that  "  all  acquisitions  made  under  the  influence  of  a 
■military  force,  or  by  treaty  with  foreign  princes,  do  of  right  belong  to  the 
State"  {Com.  Journ.,  May  10,  1773,  vol.  xxxiv.  p.  308).  The  principle  that 
such  acquisitions  are  at  the  disposal  of  Parliament  was  subsequently  acted 
on  in  the  various  Acts  by  which  Parliament  first  regulated  and  then  took 
over  the  government  of  India. 

Of  the  ancient  African  chartered  companies  the  most  important  was  the 
Royal  Africa  Company,  chartered  in  1672.  The  charter  empowered  the 
company  to  govern  their  forts  and  factories,  etc.,  and  to  make  peace  and  war, 
reserving  only  the  sovereign  rights  of  the  Crown  over  the  plantations,  and 
the  power  of  making  peace  and  war.  They  were  granted  a  monopoly  of  the 
African  trade,  including  the  supply  of  negro  slaves  to  the  English  planta- 
tions in  America  and  the  West  Indies,  with  the  corresponding  duty  of 
keeping  up  the  necessary  forts  and  stations  on  the  African  mainland.  In 
1698  the  company  was  regulated  by  Act  of  Parliament,  and  the  trade 
thrown  open  to  all  who  complied  with  certain  conditions.  In  1750-52,  by 
virtue  of  23  Geo.  ii.  c.  31  and  25  Oeo.  ii.  c.  40,  the  Eoyal  Africa  Company, 
which  had  become  embarrassed,  was  abolished,  and  the  forts  and  settlements 
until  then  in  its  possession  were  vested  in  the  Company  of  Merchants  trading 
to  Africa,  which  was  a  regulated  company  open  to  all  traders.  They  were 
to  elect  a  committee  of  nine,  who  were  to  appoint  governors,  make  regula- 
tions, and,  with  the  consent  of  the  Lords  of  Trade,  to  raise  military  forces,  to 
erect  courts,  and  inflict  punishments  short  of  life  and  limb,  reserving  always 
the  right  of  the  Crown  to  revoke  the  regulations  and  make  others.  The 
company  itself  was  forbidden  to  embark  in  trade.  In  1765,  5  Geo.  ill. 
c.  44  took  away  some  of  these  forts  and  settlements  and  vested  them  in  the 
Crown,  but  in  1783  they  were  transferred  to  the  company  by  23  Geo.  ill. 
c.  65.  Another  African  company  came  into  existence  in  1791,  when  a  num- 
ber of  philanthropists  were  incorporated  by  Act  of  Parliament  under  the  title 
of  the  Sierra  Lconc  Company,  for  the  purpose  of  establishing  a  settlement 
on  the  African  coast  for  the  benefit  of  liberated  slaves  and  the  development 
of  legitimate  trade.  A  charter  of  justice  was  granted  in  1800  empowering 
the  company  to  appoint  a  governor  and  council,  and  to  legislate  for  the 
colony;  but  the  experiment  was  not  successful,  and  in  1808  an  Act  of 
Parliament  was  passed  vesting  the  colony  in  the  Crown.  A  similar  fate 
befell  the  Africa  Company  itself  in  1821,  when  it  was  dissolved  by  1  &  2 
Geo.  IV.  c.  28,  and  its  possessions  vested  in  the  Crown,  and  some  of  them 
annexed  to  Sierra  Leone. 

A  word  must  be  said  about  the  South  Sea  Company,  which  was  incor- 
porated pursuant  to  Act  of  Parliament  in  1711,  with  a  monopoly  of  the 
trade  to  the  South  Seas,  and  afterwards  acquired  the  right  of  supplying  the 
Spanish  dominions  in  South  America  with  slaves,  under  the  Assiento  clauses 
of  the  Treaty  of  Utrecht.  This  is  not  the  place  to  tell  the  story  of  the 
South  Sea  Bubble,  when  it  was  attempted  to  pay  off  the  National  Debt  by 
converting  it  into  South  Sea  stock.  The  Assiento  treaty  was  determined  in 
1750,  and  the  exclusive  privileges  of  the  South  Sea  Company  were  abolished, 
subject  to  compensation,  by  55  Geo.  iii.  c.  57.  The  company,  which  was 
largely  engaged  in  the  whale  fishery,  appears  to  have  continued  in  existence 
down  to  1856. 

The  only  one  of  the  old  chartered  companies  which  still  actively  sur- 
vives is  the  Hudson's  Bay   Company,  which  was   incorporated  by  Eoyal 
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Charter  in  1670,  under  the  style  of  "  The  Governor  and  Company  of 
Adventurers  of  England  trading  into  Hudson's  Bay."  The  company 
were  granted  the  exclusive  trade  and  commerce  within  all  the  seas, 
straits,  lands,  etc.,  adjoining  Hudson's  Bay  not  occupied  by  the  king's 
subjects,  or  by  the  sul^jects  of  any  Christian  prince  or  State.  They 
were  constituted  lords  proprietors  of  these  territories,  and  empowered  to  hold 
general  courts,  in  which  members  were  to  vote  according  to  their  stock,  and 
to  make  laws  and  ordinances  agreeable  to  the  laws  of  England  for  the 
government  of  their  forts  and  plantations,  and  to  appoint  local  governors 
and  councils  with  civil  and  criminal  jurisdiction,  and  the  power  of  making 
peace  and  war  with  non-Christians,  and  excluding  and  arresting  trespassers 
in  the  company's  territories.  The  company  used  the  vast  territories  they 
acquired  under  this  charter  as  a  preserve  for  their  fur  trade.  At  the  close  of 
the  last  century  their  exclusive  privileges  were  threatened  by  the  North-West 
Company,  a  free  association  of  traders.  These  differences  were  composed  and 
the  two  companies  amalgamated  by  1  &  2  Geo.  iv.  c.  66.  In  1857  the  law 
officers  advised  that  the  company's  charter  could  not  legally  confer  a  mono- 
poly of  trade,  save  in  so  far  as  territorial  ownership  justified  the  exclusion 
of  intruders,  nor  could  it  confer  an  exclusive  right  to  administer  justice 
so  as  to  oust  the  prerogative  of  the  Crown  to  establish  courts  of  civil  and 
criminal  jurisdiction  (Forsyth,  Cases  and  Opinions,  p.  434).  In  1868  the 
company  surrendered  its  sovereign  rights  under  the  charter,  and  its 
territories  were  incorporated  in  the  Dominion  of  Canada  pursuant  to  31  & 
32  Vict.  c.  105,  and  afterwards  became  known  as  the  provinces  of  Manitoba, 
etc.  The  company,  however,  still  continues  to  exist  as  a  great  landowning 
and  trading  corporation. 

Before  coming  to  the  recent  chartered  companies  mention  must  be  made 
of  the  Neiv  Zealand  Coinjmny,  which  was  incorporated  by  Eoyal  Charter  of 
13th  February  1841,  for  the  purpose  of  colonising  with  British  settlers  large 
tracts  in  New  Zealand  which  the  grantees  had  acquired  from  the  native 
chiefs.  No  sovereign  rights  were  conferred  upon  the  company,  the  govern- 
ment of  the  colony  being  carried  on  under  the  authority  of  the  Crown  and 
Parliament.  The  history  of  this  company  may  be  read  in  9  &  10  Vict.  c. 
42  and  10  &  11  Vict.  c.  112,  under  which  £236,000  was  advanced  to  them 
out  of  the  Consolidated  Fund.  It  was  provided  that  they  might  surrender 
their  charter  if  they  found  themselves  unable  to  continue  their  undertaking 
with  profit  to  themselves  and  benefit  to  the  colony,  and  that  then  the  loan 
was  to  be  remitted.  This  option  they  exercised  in  1850,  and  in  1857  a 
grant  was  made  to  the  shareholders  (20  &  21  Vict.  c.  52)  in  settlement  of  all 
claims.  Earl  Grey  in  1852  stated  that  the  colonisation  of  New  Zealand  was 
largely  due  to  the  work  of  the  company,  but  that  the  necessary  expenses  of 
founding  new  colonies  in  distant  parts  of  the  world  were  so  great  that  measures 
of  the  kind  would  never  answer  as  a  pecuniary  speculation. 

Eecent  Charteked  Companies. 

The  foregoing  sketch  shows  how  extensive  were  the  powers  which 
the  Crown  in  the  exercise  of  the  prerogative  conferred  upon  chartered 
companies  for  the  government  of  its  colonial  possessions,  as  in  the  case  of 
the  Virginia,  Massachusetts,  and  Hudson's  Bay  Companies,  or  for  the  regula- 
tion of  trade  and  governing  of  English  subjects  in  foreign  countries,  as  in 
the  cases  of  the  Merchant  Adventurers,  the  Eussia,  and  the  Levant  Com- 
panies. With  regard  to  British  possessions  acquired  by  conquest  or  cession, 
the  power  of  the  Crown  to  exercise  or  delegate  such  powers  has  never  been 
doubted;   while  as  to   possessions  acquired   by   settlement  all  doubt   has 
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been  set  at  rest  by  the  British  Settlements  Act,  1887.  In  territories  not 
annexed  to  and  incorporated  in  the  Queen's  dominions  the  Crown  may  exercise 
power  and  jurisdiction  acquired  by  treaty,  grant,  usage,  sufferance,  or  other 
lawful  means ;  for  this  there  is  new  statutory  authority  in  the  Foreign 
Jurisdiction  Act,  1890.  It  should,  however,  be  observed  that  in  the  recent 
creation  of  chartered  companies  the  Crown  makes  no  grant  of  any  such 
powers,  but  has  confined  itself  to  recognising  or  authorising  the  acquisi- 
tion by  the  company  of  territory,  power,  and  jurisdiction  in  places  beyond 
the  Queen's  dominions  from  the  native  authorities,  coupling  this  recognition 
and  authority  with  conditions  as  to  the  way  in  which  the  powers  so 
acquired  should  be  exercised.  Such  restrictions  are  the  price  paid  by 
the  company  for  the  recognition  of  the  State,  without  which  private 
individuals  or  companies  would  be  unable  to  acquire  rights  of  sovereignty 
or  jurisdiction  permanently  binding  on  the  native  rulers  of  the  territories 
in  which  their  operations  are  carried  on ;  or  valid  against  other  civilised 
powers,  since  international  law  does  not  reckon  with  individuals  but  with 
States;  or  safely  enforceable  against  the  subjects  of  this  or  other  countries; 
as  to  this  latter  point,  see  Rafael  v.  Verelst,  1775,  2  Black.  W.  1055, 
and  the  cases  cited  by  Wright,  J.,  in  Companhia  de  Mozambique  v.  British 
South  Africa  Co.,  [1892]  2  Q.  B.  at  p.  374,  where  some  of  the  legal  con- 
sequences attendant  on  the  grant  of  a  charter  are  described  as  follows 
in  a  passage  afterwards  approved  in  the  House  of  Lords :  "  If  the 
defendants,  the  British  South  Africa  Company,  are  authorised  by  their 
charter  to  make  treaties  of  a  political  character  with  native  chiefs  and  to 
acquire  sovereign  rights  with  the  territories  of  these  chiefs,  and  if  the 
defendants  have  made  such  treaties  and  acquired  such  rights,  and  if  the 
defendants  have  done  the  acts  complained  of  in  their  own  character  as  a 
sovereign  power  under  such  a  charter  and  treaties,  then  their  own  acts  may 
have  been  of  the  character  of  the  acts  of  State  (see  Act  of  State)  and  not 
examinable  in  any  municipal  court,  according  to  the  principles  recognised 
by  Lord  Thurlow  and  Eyre,  C.B.,  in  the  case  of  Naboh  of  Arcot  v.  East  India 
Co.  (1791, 3  Br.  Ch.  Ca.  292  ;  4  Br.  Ch.  Ca.  180 ;  2  Yes.  Jun.  56).  If  that  were 
made  out  by  the  defendants,  the  plaintiffs  would  not  be  without  remedy, 
but  the  remedy  would  be,  not  legal,  but  diplomatic,  and  redress  might  be 
sought  by  Portugal  on  behalf  of  the  plaintiffs  from  the  Crown  of  England." 
The  constitutional  relations  between  the  Crown  and  the  companies 
as  regards  the  territorial  and  sovereign  rights  acquired  by  the  latter  from 
the  native  rulers  are  governed  by  the  terms  of  the  charters  or  other  agree- 
ments made  between  the  Crown  and  the  companies.  It  is  indeed  a  general 
principle  that  sovereign  rights  acquired  by  the  subject  enure  for  the  benefit 
of  the  State  (see  the  case  of  the  East  India  Company,  above),  but  this  must 
be  subject  to  the  condition  that  the  State  chooses  to  take  advantage  of 
them.  No  subject,  whether  a  private  individual  or  a  company,  can  by 
acquiring  all  the  sovereign  rights  in  a  particular  territory  thereby  neces- 
sarily commit  the  Crown  to  the  assumption  of  sovereignty  over  such 
territory  so  as  to  annex  it  to  and  incorporate  it  in  the  Queen's  dominions, 
with  all  the  important  legal  and  other  consequences  attaching  to  such  a 
step.  In  B.  V.  Jameson,  1896,  12  T.  L.  R.  584,  where,  however,  the 
point  was  of  little  or  no  importance,  and  very  slightly  argued,  Lord  Russell, 
L.C.J.,  appears  to  have  laid  down  that  in  a  Protectorate  administered 
under  the  direct  authority  of  the  Crown,  the  exercise  of  sovereign  rights 
by  the  Crown  might  be  so  complete  as  to  amount  to  annexation  to  the 
Queen's  dominions  without  any  express  declaration  to  that  effect.  But  in 
the  case  of  the  territories  administered  by  chartered  companies,  the  very 
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terms  of  the  charters  authorising  the  company  to  acquire  and  hold  sovereign 
rights  from  the  native  rulers  negative  the  idea  of  annexation  which  would 
involve  an  extinction  of  such  rights. 

That  this  was  the  view  on  which  the  Crown  was  advised  to  proceed  in 
regard  to  recent  chartered  companies  appears  from  the  correspondence 
with  Spain  and  the  Netherlands  in  1882  respecting  the  charter  granted  to 
the  North  Borneo  Company,  November  1,  1881  (State  Papers,  vol.  Ixxiii. 
p.  932,  etc.).  This  was  the  first  of  the  recent  charters,  and  was  granted  on 
the  petition  of  certain  persons  reciting  that  they  had  obtained  from  the 
Sultans  of  P)runei  and  Sulu  a  grant  of  territory  and  sovereign  rights,  subject 
only  to  a  right  of  resumption  on  non-payment  of  the  stipulated  tribute. 
The  charter  granted  by  the  Crown  incorporated  the  company,  and  authorised 
and  empowered  it  to  acquire  the  full  benefit  of  the  aforesaid  concessions,  and 
to  hold,  use,  enjoy,  and  exercise  the  same  for  the  purposes  and  on  the  terms  of 
the  charter.  Lord  Granville,  in  a  despatch  to  Sir  Eobert  Morier,  7th  January 
1882,  stated  that  there  was  no  question  of  the  annexation  of  North  Borneo  to 
Great  Britain  or  of  the  establishment  of  a  Protectorate  there.  The  company, 
he  explained,  was  established  under  three  charters.  "  The  first  two  charters 
are  those  under  which  the  company  derive  their  title  to  the  possession  of  the 
territories  in  question, and  the  authority  to  administer  the  government  of  these 
countries  by  delegation  from  the  Sultans.  The  third  is  the  British  charter, 
under  which  the  company  have  obtained  incorporation  and  a  recognition  by 
Her  Majesty's Governmentof  their  title  to  the  territoriesso  granted.  In  return 
for  incorporation  by  Eoyal  Charter,  and  for  the  recognition  of  the  concessions, 
the  company  have  surrendered  to  Her  Majesty  various  powers  of  control 
over  their  proceedings,  which,  though  of  a  negative  character  only,  are 
sufficient  for  the  prevention  of  any  abuse  in  the  exercise  of  the  authority 
conferred  by  the  Sultans.  It  is  important  to  bear  in  mind  that  no  such 
control  would  have  been  reserved  to  the  Crown  liad  the  company  taken 
incorporation  under  the  Companies  Acts,  and  elected  to  follow  their  own 
course  independently  of  Government  support.  The  Borneo  charter  there- 
fore differs  essentially  from  the  previous  charters  granted  by  the  Crown  to 
the  East  India  Company,  the  Hudson's  Bay  Company,  the  New  Zealand 
Company,  and  other  associations  of  that  character,  in  the  fact  that  the 
Crown  in  the  present  case  assumes  no  dominion  or  sovereignty  over  the 
territories  occupied  by  the  company,  nor  does  it  purport  to  grant  to  the 
company  any  powers  of  government  thereover ;  it  merely  confers  upon  the 
persons  associated  the  status  and  incidents  of  a  body  corporate,  and 
recognises  the  grants  of  territory  and  the  powers  of  government  made  and 
delegated  by  the  Sultans  in  whom  the  sovereignty  remains  vested.  It 
differs  also  from  previous  charters  in  that  it  prohibits,  instead  of  granting,  a 
general  monopoly  of  trade." 

A  recognised  protectorate  has  since  been  established  over  the  North 
Borneo  Company's  territories  by  an  agreement  of  12th  May  1888  (Hertslet, 
Treaties,  vol.  xviii.  p.  225),  which,  after  reciting  that  all  rights  of  sovereignty 
over  the  territories  in  question  were  vested  in  the  North  Borneo  Company — a 
departure  from  the  position  taken  up  in  Lord  Granville's  despatch — provided 
that  the  State  of  North  Borneo  should  continue  to  be  governed  as  an  inde- 
pendent State  in  conformity  with  the  provisions  of  the  charter  under  the 
protection  of  Great  Britain,  but  that  its  foreign  relations  should  be  conducted 
by  Her  Majesty's  Government  or  in  accordance  with  its  directions. 

The  charter  (Hertslet,  Treaties,  vol.  xvii.  p.  118)  granted  10th  July  1886, 
to  the  National  African  Company  Limited,  now  known  as  the  Royal  Niger 
Company  Chartered  and  Limited,  differs  from  the  Borneo  charter  in  two 
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respects.  In  the  first  place,  the  company's  field  of  operations  was  from  the 
outset  designed  to  be  within  the  limits  of  the  Empire,  as  the  territories  in 
question  already  constituted  a  British  Protectorate  (Hertslet,  Treaties,  vol. 
xvii.  pp.  108,  126);  secondly,  the  charter  did  not  bestow  incorporation  on 
the  company,  which  was  already  incorporated  under  the  Companies  Acts 
as  a  private  trading  company,  but  merely  authorised  and  empowered  the 
company  to  hold  and  retain  the  full  benefit  of  the  several  cessions  it  had 
acquired  from  the  native  rulers  in  its  territories. 

The  Iinperial  British  East  Africa  Company  received  a  similar  charter 
in  1889  (State  Papers,  vol.  Ixxix.  p.  641),  empowering  it  to  act  under 
various  cessions  from  the  Sultan  of  Zanzibar ,  who  was  under  British  pro- 
tection, and  from  the  native  rulers  of  the  hinterland  which  lay  within 
the  British  sphere  of  infiuence,  as  defined  by  the  Berlin  Act  of  1884. 
This  experiment  of  government  by  chartered  company  was  not  successful, 
and  the  company's  territories  were  transferred  to  Her  Majesty's  Govern- 
ment, and  are  now  administered  as  a  protectorate  under  the  Foreign 
Office. 

The  South  Africa  charter  of  29th  October  1889  (Hertslet,  Treaties, 
vol.  xviii.  p.  134 ;  Map  of  Africa  by  Treaty,  vol.  i.  p.  174),  incorporated  a 
company  under  the  name  of  the  British  South  Africa  Company,  and,  as 
in  the  previous  charters,  authorised  such  company  to  hold,  use,  and  retain 
for  the  purposes  of  the  company  the  full  benefit  of  the  concessions  of 
territory  and  jurisdiction  already  acquired  and  to  be  thereafter  acquired, 
with  the  sanction  of  the  Secretary  of  State,  within  the  field  of  its  operations. 
As  in  the  case  of  the  Niger  and  East  African  Companies,  the  great  part 
of  such  territories  was  already  a  British  Protectorate. 

The  territories  of  the  South  Africa  Company  cover  about  750,000 
square  miles,  the  territories  of  the  Niger  Company  about  500,000  square 
miles,  and  the  East  Africa  Company,  before  surrendering  its  charter,  had 
extended  British  influence  to  Uganda  and  the  sources  of  the  Nile. 

A  brief  description  of  the  conditions  on  which  the  charters  have  been 
granted  will  best  illustrate  the  existing  system  of  government  by 
chartered  company  in  its  constitutional  relations.  The  British  character 
of  the  companies  is  indicated  by  allowing  them  to  use  a  British  flag 
with  a  distinctive  mark,  and  by  requiring  that  the  domicile  and  seat 
of  government  of  the  company  should  be  British,  and  that  the  directors 
should  be  British  subjects,  and  by  further  requiring  them  to  submit  to 
the  control  of  the  Secretary  of  State  in  their  relations  with  foreign 
States,  and  to  observe  the  treaties  made  with  such  States,  and  by  for- 
bidding them  to  alienate  their  concessions  without  consent  of  the  Secretary 
of.  State.  Provisions  are  inserted  in  all  the  charters  against  the  establish- 
ment of  trade  monopolies,  and  in  favour  of  freedom  of  trade ;  to  secure 
the  suppression  of  the  slave  trade,  and  the  gradual  abolition  of  domestic 
slavery ;  to  secure  due  regard  for  the  religion,  laws,  and  land  rights  of  the 
native  inhabitants  of  the  company's  territories,  and  the  due  observance  of 
the  agreements  made  with  them.  Measures  of  the  company  affecting  these 
matters  are  made  subject  to  disallowance  by  the  Secretary  of  State,  who  is 
generally  empowered  to  object  to  any  part  of  the  proceedings  or  systems  of 
the  company  affecting  the  native  inhabitants,  and  to  require  them  to  act 
in  accordance  with  his  suggestions.  The  Niger  and  South  Africa  Companies 
are  likewise  required  to  submit  annual  accounts  of  their  public  revenue  and 
expenditure,  as  distinct  from  their  trading  operations. 

In  all  the  charters  the  Crown  has  reserved  the  power  to  exercise  its 
foreign  jurisdiction  in  the  company's  territories,  but  so  far  this  has  only 
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been  done  in  the  case  of  the  British  South  Africa  Company.  By  Orders  in 
Council  under  the  Foreign  Jurisdiction  Act  of  9th  May  1891  and  18th 
July  1894  (Hertslet,  Treaties,  vol.  xix.  p.  67),  the  Imperial  Government 
takes  an  active  part  in  the  administration  of  this  company's  territories. 
The  Administrator  is  appointed  with  the  approval  of  the  Secretary  of 
State,  may  be  dismissed  by  him,  and  cannot  be  dismissed  without  his 
consent.  The  judges  are  appointed  subject  to  his  consent,  and  he  alone 
can  dismiss  them.  These  Orders  further  empowered  the  High  Com- 
missioner in  South  Africa  to  legislate  by  proclamation.  As  the  charter 
enables  the  company  to  make  ordinances  with  the  assent  of  the  Secretary 
of  State,  and  the  Order  of  1894  authorises  the  administrator  and  his 
council  to  make  regulations  which  require  the  approval  of  the  High  Com- 
missioner, but  may  be  disallowed  by  the  company,  there  are  thus  four 
methods  of  legislating  for  the  company's  territories.  The  ordinances  of 
the  company,  and  the  regulations  of  the  administrator  and  council  are 
only  binding  in  so  far  as  they  do  not  conflict  with  the  provisions  of  the 
Orders  in  Council  or  the  High  Commissioner's  proclamations.  Under  the 
Order  of  1894  justice  is  administered  by  a  High  Court  according  to  the 
Eoman  Dutch  law  in  force  in  Cape  Colony,  except  in  so  far  as  it  has  been 
modified,  and  with  due  regard  to  native  law  and  custom  in  civil  cases 
between  natives.  The  Niger  Company,  on  the  other  hand,  has  erected 
Courts  under  the  authority  of  its  charter  which  administer  English  law  so 
far  as  applicable  between  non-natives  of  its  territories,  and  apply  to  the 
natives  a  more  loosely-defined  system  suitable  to  their  circumstances. 

The  Borneo  and  South  Africa  charters  also  contain  articles  defining  the 
general  powers  for  which  the  company  is  incorporated,  and  requiring  them 
to  submit  a  deed  of  settlement  regulating  the  internal  constitution  of  the 
company  for  the  approval  of  the  Secretary  of  State. 

In  all  the  charters  power  is  reserved  to  the  Crown,  without  prejudice  to 
its  right  to  vacate  the  charter  by  process  of  law,  to  revoke  the  charter  if  it 
should  appear  to  the  Queen  in  Council  that  the  company  have  failed  to  fulfil 
any  material  condition  of  the  charter.  The  South  Africa  charter  also 
contains  a  provision  empowering  the  Crown  to  determine  the  charter  at  the 
end  of  twenty-five  years  on  certain  terms,  and  reserving  the  right  of  the 
Crown  to  annex  any  part  of  the  company's  territories  to  the  Queen's 
dominions. 

A  word  must  be  said  in  conclusion  about  the  position  of  chartered 
companies  from  the  point  of  view  of  international  law.  At  the  time  of 
granting  the  North  Borneo  charter  the  English  Government  denied  that 
they  thereby  assumed  any  protectorate  over  the  company's  territory. 
International  law  on  this  and  kindred  points  is  still  in  a  state  of  growth, 
and  not  yet  clearly  defined ;  but,  as  Professor  Westlake  writes,  "  An 
incorporated  public  company  is  the  creation  of  the  law  or  the  government 
of  the  country  to  which  it  owes  its  corporate  existence  and  powers,  and,  if 
it  is  incorporated  for  an  object  which  brings  it  into  relation  with  foreign 
States,  the  State  which  has  created  it  cannot  escape  responsibility  for  the 
acts  of  its  creature."  The  territories  of  all  the  existing  chartered  companies 
have  now  been  taken  under  British  protection,  but  the  international 
responsibilities  of  a  State  for  what  is  done  in  its  protectorate  are  not 
yet  fully  settled  (see  Protectorate).  It  should  be  observed  that  the  system 
of  government  by  chartered  company  has  received  international  recognition 
in  Article  IV.  of  the  Brussels  General  Act  of  1890  (Hertslet,  Map  of  Africa 
hy  Treaty,  vol.  i.  p.  54),  as  follows : — 

"  The  powers  exercising  sovereignty  or  protectorate  in  Africa  may,  how- 
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ever,  delegate  to  chartered  companies  all  or  a  portion  of  the  engagements 
which  they  assume  in  virtue  of  Article  III.  (relative  to  the  repression  of 
the  Slave  Trade).  They  remain,  nevertheless,  directly  responsible  for  the 
engagements  which  they  contract  by  this  general  Act,  and  guarantee  the 
execution  thereof." 

This  article  involves  a  recognition  by  each  of  the  signatory  States  of  the 
jurisdiction  of  the  company  over  the  subjects  of  such  State  within  the 
company's  territories,  seeing  that  such  jurisdiction  is  essential  to  the  fulfil- 
ment by  the  company  of  the  duties  it  is  authorised  to  undertake.  With 
regard  to  foreign  chartered  companies  it  is  only  possible  here  to  refer  to 
the  authorities  mentioned  below. 

[Authorities. — Anderson,  Origin  of  English  Corfimerce;  Cunningham, 
Growth  of  ETUjlish  Industry  and  Commerce  ;  Schanz,  Englische  Handelspolitik; 
Chitty,  Commercial  Lata ;  Cawston  and  Keane,  Early  Chartered  Companies. 
As  to  modern  English  companies,  Westlake,  International  Laio\  Hall, 
Foreign  Jurisdiction  of  the  British  Crown;  Lawrence,  Principles  of  Inter- 
national Law ;  and  generally  on  the  whole  subject,  Bonnassieux,  Les  Grandes 
Compagnies  de  Commerce,  Paris,  1892.] 


Compa.nieSy  City. — The  origin  of  the  city  companies  is  to  be 
found  in  the  mediasval  trade  or  craft  guilds,  which  make  their  first  appear- 
ance in  England  in  the  reign  of  Henry  i.  (1100-35).  [For  their  history,  which 
cannot  be  treated  of  here,  see  Brentano  on  Guilds,  or  Gross's  Gild  Merchant.'] 
By  the  terms  of  a  charter  of  Edward  ii.,  granted  early  in  the  fourteenth 
century,  admission  to  the  freedom  of  the  city  of  London  was  confined  to 
members  of  some  "  trade  or  mystery,"  unless  by  full  assent  of  the  whole 
commonalty,  except  in  the  case  of  apprentices,  who  might  still  be  admitted 
according  to  ancient  form.  This  was  an  alteration  of  the  original  qualifica- 
tion for  citizenship,  which  had  been  merely  residence  or  occupation,  and 
the  payment  of  "  scot  and  lot,"  i.e.  the  payment  of  a  share  towards  the 
common  civic  burdens,  and  the  readiness  to  sustain  leet  offices ;  to  which 
had  been  added,  on  the  incorporation  of  the  city  in  the  reign  of  Eichard  i., 
enrolment  as  a  freeman  or  member  of  the  corporation.  By  an  ordinance 
issued  by  the  general  body  of  citizens  in  1376,  the  trade  guilds  or 
companies  were  directed  to  nominate  the  persons  who  (being  freemen  of 
the  city)  should  vote  at  the  elections  in  the  common  hall  of  the  lord 
mayor,  sheriffs,  officers  of  the  corporation,  and  representatives  in 
Parliament ;  while  in  1384  the  same  body  enacted  another  ordinance 
instituting  the  Court  of  Common  Council  as  the  representative  body  of  the 
citizens  for  internal  affairs,  and  providing  that  it  should  consist  of  citizens 
elected  by  the  freemen  occupiers  paying  scot  and  bearing  lot. 

In  1475,  another  ordinance  directed  that  the  companies  should  nominate 
as  electors  only  their  liverymen,  that  is,  freemen  of  the  companies  and  the 
city,  to  whom  a  distinctive  dress  had  been  assigned  by  their  company.  On 
this  footing  the  franchises  of  the  city  remained  for  250  years ;  but 
as  the  result  of  an  Act  of  Parliament  passed  in  1725  (11  Geo.  i.  c.  18),  and 
of  the  Reform  Bills  of  1832  and  1867,  the  right  of  election  of  the  lord 
mayor,  sheriffs,  chamberlain,  and  other  civic  officers  is  the  only  franchise 
now  possessed  exclusively  by  liverymen,  though  livery  and  freedom  obtained 
by  birth  or  servitude  is  still  one  qualification  for  the  parliamentary  franchise 
in  the  city,  subject  to  a  condition  of  residence  within  twenty-five  miles  of 
the  city.  In  the  course  of  centuries  the  character  of  the  companies  has 
entirely  changed,  and  instead  of   consisting  as  formerly  of  real   traders 
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resident  in  the  city,  their  members  are  now  chiefly  admitted  by  payment  or 
"  redemption,"  and  are  not  residents  or  traders  in  the  city  at  all.  The 
companies  are  chiefly  noticeable  for  their  wealth,  which,  formerly  a  frequent 
prey  to  the  rapacity  of  English  kings,  is  now  always  freely  given  for 
charitable  objects,  and  for  the  hospitality  of  their  civic  feasts.  Some  of  their 
funds  are  held  on  charitable  trusts,  others  on  no  trust  at  all.  They  are 
frequently  owners  of  large  landed  property  and  patrons  of  advowsons,  and 
some,  e.g.  the  Merchant  Taylors,  administer  schools  and  other  charities. 
They  are  also  benefit  societies,  granting  pensions  to  impecunious  members 
and  their  families.  There  are  at  present  twelve  "  great "  companies,  and 
sixty-two  minor  ones.  Each  company  has  its  own  officers,  and  in  most  cases 
its  own  hall.  For  admission  by  "redemption"  a  considerable  sum  has 
usually  to  be  paid ;  but  "  patrimony  "  {i.e.  the  being  a  child  of  a  member), 
and  "  servitude  "  or  apprenticeship,  are  titles  to  admission  abnost  without 
payment,  though  a  large  payment  has  always  to  be  made  on  taking  up  the 
livery.  Distinguished  persons  are  sometimes  admitted,  honoris  causd, 
without  fees.  The  governing  body  of  each  company  is  called  the  court  of 
assistants,  and  further  fees  have  to  be  paid  on  admission  to  this.  Certain 
of  the  companies  exercise  by  statute  or  custom  public  powers,  e.g.  the 
Goldsmiths'  Company  assays  and  marks  plate.  For  a  complete  list  of  these 
powers,  and  also  of  the  companies,  see  the  Report  of  the  Royal  Commission 
on  the  Livery  Companies  (Parliamentary  Papers,  1884,  39.  1),  at  pp.  19, 
26,  27. 

[AutJiorities. — Gross,  Gild  Merchant;   Norton,  City  of  London,  3rd  ed., 
Report  of  the  Royal  Commission  on  the  Livery  Companies,  uhi  supra.'] 
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Garter. — The  Order  of  the  Garter  is  the  most  ancient  and  illustrious 
of  the  Royal  Orders  of  Knighthood  existing  in  Great  Britain  or  Europe. 
It  was  instituted  by  Edward  ill.  on  some  not  precisely  determined  date  in 
1347  or  1348,  though  in  this  as  in  other  cases  (see  Bath,  Order  of 
the)  an  indeterminate  antiquity  has  been  claimed  for  it.  The  occasion  on 
which  the  Order  was  estabUshed,  the  origin  of  its  chief  insignia,  the  Garter, 
with  its  motto  " Honi  soit  qui  mal  y  pense"  which  forms  part  of  the  Royal 
Arms  of  England,  are  all  matters  of  antiquarian  dispute.  It  was  dedicated 
to  St.  George  of  Cappadocia — whence  "  The  George,"  an  equestrian  figure  of 
the  saint  and  the  dragon  worn  on  the  collar,  and  also  suspended  over  the 
left  shoulder  by  a  dark-blue  ribbon — and  to  St.  Edward  the  Confessor.  Its 
annual  feasts  or  conventions  were  held  on  St.  George's  day  (23rd  April),  at 
Windsor,  in  the  Round  Tower,  whose  site  is  associated  with  the  traditions 
of  King  Arthur  and  his  knights;  and  they  continued  from  the  reign  of 
Edward  in.  to  that  of  Elizabeth.  The  history  of  the  Order,  however,  is  only 
precise  and  regular  from  the  end  of  Henry  viil.'s  reign,  as  its  annals  for  two 
centuries  after  its  founding  are  imperfect,  and  the  original  statutes  have 
perished.     The  conventions  ceased  in  the  reign  of  Charles  ii. 

Originally  the  Companionship  consisted  of  the  sovereign  and  twenty-five 
knights ;  but  at  various  times  since  the  reign  of  George  ill.  the  sons  and 
descendants  of  the  sovereign  have  been  made  eligible,  though  the  Chapter 
might  be  complete.  The  Prince  of  Wales  for  the  time  being  was  declared 
in  1805  to  be  a  constituent  part  of  the  original  institution. 

The  installation  of  knights,  with  the  elaborate  ceremonies  formerly  in 
use,  and  the  meetings  of  the  Chapter,  have  been  discontinued  since  the 
reign  of  George  in.;    and  under  special  statutes  extra  knights  have  been 
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authorised  to  be  created,  including  many  foreign  sovereigns;  so  that  the 
number  at  present  is  forty-nine. 

The  Bishops  of  Winchester  and  Oxford  are,  ex  officio,  the  Prelate  and 
Chancellor,  respectively,  of  the  Order ;  and  the  Prelate  by  the  constitution 
of  the  Order  takes  precedence  of  every  other  bishop  except  those  of  London 
and  Durham,  who  were  subsequently  placed  above  them  by  an  Act  of 
Henry  viii.  The  Dean  of  Windsor  is  ex  officio  the  Eegistrar  ;  and  the  other 
officers  are  Garter  King  at  Arms  and  the  Usher  of  the  Black  Eod.  (See 
Black  Eod,  Gentleman  Usher  of.) 

The  Companions  usually  belong  to  the  highest  class  of  the  peerage ;  but 
the  knighthood,  of  itself,  ranks  them  immediately  after  the  eldest  sons  of 
barons,  and  their  eldest  sons  after  the  eldest  sons  of  baronets. 

The  designation  of  the  Order  is  the  Most  Noble  Order  of  the  Garter. 

{^Authorities. — Nicolas,  Orders  of  Knighthood;  Ashmole,  Order  of  the  Garter; 
Anstis,  Order  of  the  Garter;  Burke,  Knightage,  p.  12,  and  Orders  of 
Knighthood,  p.  97.] 
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The  co-operative  principle — which  lies  at  the  root  of  company  enterprise 
— is  not  a  discovery  of  our  age.  Merchant  joint-stock  companies  were  well 
known  in  the  sixteenth  century,  but  they  were  seldom  successful.  It  was 
not  until  the  principle  of  limited  liability  was  engrafted  on  that  of  co-opera- 
tion that  the  magic  potency  of  the  co-operative  principle  began  to  manifest 
itself.  From  that  date  company  enterprise  has  advanced  by  leaps  and 
bounds.  The  number  of  companies  registered  in  1862  was  153  ;  in  1896  it 
was  4236.  The  total  number  registered  under  the  Act  of  1862  has  been 
50,000.     The  paid-up  capital  embarked  is  more  than  a  thousand  millions. 

The  Companies  Act  of  1862,  which  marks  this  new  and  striking  de- 
parture, was  intended  to  form  a  complete  code  of  company  law  for  the 
whole  United  Kingdom. 

Illegality  of  Unregistered  Associations. — This  Act  begins  by  providing 
(s.  4)  that  no  company,  association,  or  partnership  consisting  of  more  than 
twenty  persons  shall  be  formed  after  the  commencement  of  the  Act  for  the 
purpose  of  carrying  on  any  business  which  has  for  its  object  the  acquisition 
of  gain  by  the  company,  association,  or  partnership,  or  by  the  individual 
members  thereof,  unless  it  is  registered  as  a  company  under  the  Act,  or  is 
formed  in  pursuance  of  some  other  Act  of  Parliament,  or  of  letters  patent, 
or  is  a  company  engaged  in  working  mines  within  and  subject  to  the  juris- 
diction of  the  Stannaries  {q.v.).  In  the  case  of  banking  the  number  is 
limited  to  ten.  "  Business  "  in  this  section  has  a  more  extensive  significa- 
tion than  trade.  Anything  whicli  occupies  the  time  and  attention  and 
labour  of  a  man  for  the  purpose  of  profit  is  business  {Smith  v.  Anderson, 
1880,  15  Ch.  D.  258).  What  is  an  "association  carrying  on  a  business  for 
the  acquisition  of  gain"  has  been  much  debated.  Co-ownership  or  a 
common  interest  in  property  does  not  constitute  an  "  association."  There 
must  be  a  joint  relation  between  such  persons  for  carrying  on  a  business, 
that  is  for  doing  a  succession  of  acts  having  the  acquisition  of  gain  for 
their  object.  A  mutual  marine  insurance  society  is  an  association  having 
for  its  object  the  acquisition  of  gain  by  the  individual  members  thereof 
within  sec.  4  {In  re  Padstoio  Total  Loss  Association,  1882,  20  Ch.  D.  137), 
for  indemnity  against  loss  is  a  gain  within  sec.  4.  Gain  is  not  limited  to 
pecuniary  gain  or  commercial  profits  {In  re  Arthur  Average  Association, 
1875,  L.  R  10  Ch.  545),  but  where  the  property  of  an  association 
is  vested  in  a  body  of  trustees  for  it,  less  than  twenty  in  number,  and  such 
trustees  carry  on  the  business,  not  as  agents  of  the  association,  but  inde- 
pendently in  their  own  names  and  on  their  own  personal  responsibility,  the 
association  does  not  "  carry  on  business."  This  principle  is  illustrated  in 
several  cases  {Croivther  v.  Thorley,  1884,  32  W.  E.  330:  Wigfeld  v. 
Potter,  1881,  45  L.  T.  612  ;  and  Smith  v.  Anderson,  1880,  15  Cli.  D.  247,  the 
case  (jf  a  Trust  Investment  Company).  If  the  persons  who  carry  on  the  busi- 
ness are  agents,  not  trustees,  the  association  is  illegal  {Ex  parte  Poppleton, 
1885,  51  L.  T.  602). 

A  society  of  more  than  twenty  members  whose  object  was  to  form  a  fund 
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and  out  of  it  lend  money  to  its  members  at  interest  for  buying  houses  was 
held  illegal  for  want  of  registration  {SJiavj  v.  Benson,  1883,  11  Q.  B.  D. 
563);  so,  too,  a  society  of  more  than  twenty  persons  which  carried  on  the 
business  of  making  loans  to  the  members  out  of  a  subscribed  fund,  the  loans 
being  put  up  to  auction  or  balloted  for  (Jennings  v.  Hammond,  1882,  9  Q.  B. 
D.  225 ;  see,  however,  Ex  parte  Poi^^^leton,  supra,  and  Shaw  v.  Simmons, 
1883, 12  Q.  B.  D.  117). 

Formation  of  Com^oany. — Having  thus  cleared  the  ground  by  prohibiting 
large  and  fluctuating  bodies  of  persons  trading  without  incorporation — 
which  was  a  public  mischief — the  Legislature  proceeds  to  provide  a 
machinery  for  the  formation  of  a  company.  It  is  a  very  simple  machinery. 
■'  Any  seven  or  more  persons,"  says  sec.  7  of  the  Act,  "  associated  for  any 
lawful  purpose,  may,  by  subscribing  their  names  to  a  memorandum  of 
association,  and  otherwise  complying  with  the  requisitions  of  this  Act 
in  respect  of  registration,  form  an  incorporated  company  with  or  without 
limited  liability."  The  effect  of  this  section  has  lately  been  considered  by 
the  House  of  Lords  in  Salomon  v.  Salomon,  ([1897]  App.  Cas.  22),  the 
so-called  "  one-man  company  "  case,  and  the  true  meaning  of  the  Legislature 
must  now  be  taken  to  be  that  when  once  the  formalities  prescribed  by  the 
Companies  Act  have  been  complied  with,  when  once  there  is  a  memorandum 
subscribed  by  seven  persons  for  one  share  each  (s.  8),  and  duly  registered 
(ss.  17,  18),  the  company  comes  into  existence  as  a  real  independent  legal 
entity,  and  cannot  be  treated  as  a  sham  or  an  alias  for  the  promoter, 
because  six  of  the  seven  subscribers  are  his  nominees  or  trustees — mere 
so-called  dummies.  Nor  does  it  signify  what  were  the  motives  or  schemes 
of  the  promoter.  There  is  nothing  in  the  Companies  Act  prohibiting  a 
man  carrying  on  business  in  the  name  of  a  limited  company. 

Not  only  trading  companies  may  register  under  the  Act,  but  companies 
formed  not  for  gain  but  for  promoting  art,  science,  religion,  or  charity  (Com- 
panies Act,  1867,  s.  23).  Friendly  and  industrial  societies  may  convert  them- 
selves into  companies  under  the  Act.  Unlimited  companies  may  re-register 
with  limited  liability  (Companies  Act,  1879,  s.  4).  Insurance  companies  must 
register  (Companies  Act,  s.  210).  A  trade  union  cannot  register,  being 
specially  provided  for  by  the  Trades  Unions  Act  (34  &  35  Vict.  c.  31,  s.  5), 
nor  can  a  foreign  company  register,  but  it  may  carry  on  business  here, 
being  accorded  recognition  by  the  comity  of  nations  {Bulkeley  v.  Sclmtz, 
1871,  L.  E.  3  P.  C.  336 ;  Bateman  v.  Service,  1889,  6  App.  Cas.  386). 

The  Memorandum  of  Association.  —  The  memorandum  of  association 
which  is  to  form  the  basis  of  incorporation  must  bear  the  same  stamp  as 
if  it  were  a  deed,  and  must  be  signed  by  each  subscriber  in  the  presence  of, 
and  attested  by,  one  witness  at  least  (Companies  Act,  s.  11).  There  must 
be  not  less  than  seven  subscribers  {In  re  National  Dehenture  Corjwration, 
[1891]  2  Ch.  505).  An  agent  may  subscribe,  and  he  need  not  be  authorised 
by  deed  {In  re  Whitley  Partners,  1886,  32  Ch.  D.  338).  A  foreigner  may 
subscribe  {Princess  of  Eeuss  v.  Bos,  L.  E.  5  H.  L.  199).  So  may  an  infant 
{In  re  Nassau  Phosphate  Co.,  1876,  2  Ch.  I).  610),  or  a  married  woman. 
When  subscribed  and  stamped,  the  memorandum,  together  with  the  articles 
(if  any)  (Companies  Act,  s.  12),  is  to  be  taken  to  the  registrar  of  Joint 
Stock  Companies  to  be  registered.  It  is  the  duty  of  the  registrar  to  see 
that  the  documents  presented  are  in  proper  form,  but  nothing  more.  If 
they  are  ex  facie  regular,  his  duty  is  to  retain  and  register  them  {In  re 
Nassau  Phosphate  Co.,  sitpra ;  Peel's  case,  1866,  L.  E.  2  Ch.  082  ;  Princess  of 
Beuss  v.  Bos,  supra).  On  registration,  the  registrar  gives  his  certificate  of 
incorporation  (Companies  Act,  s,  18),  and  this  certificate  is  conclusive  that 
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all  the  formalities  required  by  the  Act  have  been  complied  with ;  but  it  is 
not  conclusive  if  the  company  is  one  not  authorised  to  register  under  the 
Act  {In  Re  Northumberland  Banhiny  Co.,  1858,  2  l)e  CI.  &  J.  357),  or  where 
there  are  six  subscribers  only  instead  of  seven.  The  duty  chargeable 
on  registration  on  the  nominal  capital  of  a  company  limited  by  shares  is 
now  an  ad  valorem  stamp  duty  at  the  rate  of  2  shillings  for  every  £100 
(Stamp  Act,  1891,  s.  112). 

The  Company  Limited  hy  Shares.  —  Companies  registered  under  the  Com- 
panies Act  may  be  limited  either  by  shares  or  by  guarantee,  or  may  be 
unlimited.  Unlimited  companies  are  almost  extinct.  Companies  limited 
by  guarantee  will  be  mentioned  later.  We  turn  accordingly  to  the  normal 
type — the  company  limited  by  shares.  In  forming  such  a  company  tlie 
first  consideration  is  the  memorandum  of  association. 

Form  and  Contents  of  Memorandum. — The  memorandum  of  association  is, 
as  Lord  Cairns  well  described  it,  the  charter  of  the  company.  Its  form  and 
contents  are  prescribed  by  the  Act  (Companies  Act,  s.  12,  Sched.  2).  It 
must  contain,  in  the  case  of  a  company  limited  by  shares,  the  following 
particulars : — 

1.  The  name  of  the  proposed  company,  with  the  addition  of  the  word 
"  Limited  "  as  the  last  word  in  such  name. 

2.  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or 
Ireland,  in  which  the  registered  office  of  the  company  is  proposed  to  be 
situated. 

3.  The  objects  for  which  the  proposed  company  is  formed. 

4.  A  declaration  that  the  liability  of  the  members  is  limited. 

5.  The  amount  of  capital  with  which  the  company  proposes  to  be  regis- 
tered, divided  into  shares  of  a  certain  fixed  amount. 

1.  Name. — No  company  is,  by  sec.  20  of  the  Companies  Act,  1862,  to  be 
registered  under  the  same  name  as  that  of  a  subsisting  company,  or  so  nearly 
resembling  it  as  to  be  calculated  to  deceive  {q.v.).  This  is  only  a  statutory 
declaration  of  the  general  law  which  prohibits  one  person  from  appropriat- 
ing another's  trade  name  {Hendricks  v.  Montayu,  1882,  30  W.  W.  168 ; 
Merchant  Banking  Co.  of  London  v.  Merchants  Joint  Stock  Bank, 
1878,  9  Ch.  D.  560 ;  The  General  Reversionary  Investment  Co.  v.  General 
Reversionary  Society,  1888,  1  Meg.  65).  Instances  of  similarity  where 
an  injunction  has  been  granted  are — Lee  v.  Hcdey,  1869,  L.  K.  5  Ch. 
155;  Hendricks  v.  Montagu,  supra;  Tussaud  &  Sons  v.  Ttissaud,  1890, 
44  Ch.  1).  678  ;  Rendle  v.  J.  Edgcumbe,  Rendle,  &  Co.,  1890,  63  L.  T.  94. 
Instances  where  an  injunction  has  been  refused  are — London  Assurance  v. 
London  and  Westminster  Assurance  Corp.,  1863,  32  L.  J,  Ch.  664;  London  and 
Provincial  Lavj  Assurance  Co.  v.  London  and  Provincial  Joint  Stock  Life 
Assurance,  1847,  17  L.  J.  Ch.  37;  Merchant  Banking  Co.  of  London  v. 
Merchants  Joint  Stock  Bank,  supra ;  Australian  Mortgage,  Land,  and  Finance 
Co.  V.  Australian  and  New  Zealand  Mortgage  Co.,  W.  N.  1880,  6. 

A  company  may  change  its  name,  by  special  resolution,  with  the  approval 
of  the  Board  of  Trade  (Companies  Act,  s.  13). 

The  name  of  a  company  may  sometimes  be  important  in  construing  its 
objects  as  defined  by  its  memorandum  {In  re  The  Crown  Bank,  1890,  59 
L.  J.  Ch.  739). 

2.  Situation  of  Registered  Office. — The  place  where  the  registered  office 
of  a  company  is  situated  constitutes  generally  the  domicile  of  the  company, 
but  not  necessarily.     See  Domicile,  infra,  p.  206. 

3.  Objects  Clause. — But  by  far  the  most  important  matter  for  considera- 
tion is  the  objects  for  which  the  company  is  formed,  and  the  reason  is  that 
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the  objects  defined  in  the  memorandum  circumscribe  the  sphere  of  the 
company's  activity.  A  company  can  make  no  contracts  and  do  no  acts 
outside  the  ambit  of  its  memorandum.  This  is  the  well-known  doctrine  of 
ultra  vires,  and  a  very  wholesome  and  necessary  doctrine.  The  Legislature 
gives  a  trading  company  its  charter  of  incorporation  for  a  definite  purpose 
— to  work  a  mine,  or  manage  a  business,  or  run  a  line  of  steamboats.  It  is 
not  its  policy  to  give  the  company  a  roving  commission  to  do  whatever  a 
private  individual  might  do.  Shareholders  subscribe  their  money  on  the 
faith  of  its  being  used  for  a  particular  purpose,  not  squandered  on  any 
miscellaneous  enterprises  a  majority  of  the  shareholders  may  decide  on. 
This  doctrine  of  ultra  vires  is,  however,  to  be  reasonably  and  not  unreason- 
ably understood  and  applied,  and  whatever  may  fairly  be  regarded  as 
incidental  to,  or  consequential  upon,  those  things  which  the  Legislature  has 
authorised  ought  not  (unless  expressly  prohibited)  to  be  held  by  jvidicial 
construction  to  be  ultra  vires  (A.-G.  v.  Gt.  Eastern  Bwy.  Co.,  1887,  5 
App.  Cas.  478). 

A  trading  company  may,  accordingly,  do  what  is  ordinarily  and  reason- 
ably done  in  such  business  as  it  carries  on.  It  may,  for  instance,  while  it 
is  a  going  company,  give  a  bonus  to  its  servants  with  a  view  to  getting 
better  work  out  of  them  (Hampson  v.  Price's  Patent  Candle  Co.,  1875,  24 
W.  E.  754 ;  Henderson  v.  Ba7ik  of  Australasia,  1888,  40  Ch.  J).  170) ;  or 
vote  a  gratuity  to  its  officers  {Hutton  v.  West  Cork  Runj.  Co.,  1883,  23  Ch. 
D.  654).  An  insurance  company  may  pay  claims  outside  its  policies 
{Taunton  y. Royal  Rnsurance  Co., 1864, 2  Hem.  &  M.  135).  A  banking  company 
may  guarantee  interest  on  debentures  of  a  new  company,  the  formation  of 
which  is  important  to  the  bank.  An  hotel  company  may  let  part  of  its 
premises,  if  it  does  not  require  the  whole  of  them  (Simpson  v.  Westminster 
Palace  Hotel  Co.,  1860,  8  H.  L.  714).  A  mining  company  may  buy  the 
surface,  though  it  has  no  power  by  its  memorandum  to  acquire  land  {John 
V.  Balfour,  1889,  1  Meg.  191).  A  trading  company  may,  if  authorised 
by  its  constitution,  take  shares  in  another  company  {In  re  Barnetfs  Bank- 
ing Co.,  1867,  L.  E.  3  Ch.  112)  ;  it  may  sue  in  respect  of  a  libel  {Metropolitan 
Saloon  Omnibus  Co.,  1859,  4  H.  &  N.  87),  though  a  municipal  corporation 
cannot  {Manchester  Corporation  v.  Williams,  [1890]  1  Q.  B.  94)  ;  it  may  pay  a 
reasonable  amount,  by  way  of  brokerage,  for  placing  its  shares  {Metropolitan 
Coal  Consumers  Assoc,  v.  Scrimgeour,  [1895]  2  Q.  B.  604),  as  it  may  for 
advertising  the  company.  It  has  the  same  right  as  an  individual  of  com- 
promising claims  against  it  or  any  dispute  whatever  {Bath's  case,  1878,  8 
Ch.  D.  334). 

Bills  of  Exchange. — A  power  to  accept  bills  of  exchange  or  issue 
negotiable  instruments  is  not  given  to  a  company  by  the  Companies  Act, 
1862,  as  an  incident  of  its  incorporation  {Peruvian  Rwy.  Co.  v.  Thames  and 
M.  Insurance  Co.,  1866,  L.  E.  2  Ch.  617);  but  a  company  may  accept  bills  of 
exchange,  or  issue  negotiable  instruments  where  the  terms  of  the  memor- 
andum of  association  authorise  upon  a  fair  construction  the  issue  or  accept- 
ance of  such  bills  or  negotiable  instruments,  or  where  the  business  of  the 
company  is  one  which  cannot,  in  the  ordinary  course,  be  carried  on  without 
bills.  The  test  is,  in  the  absence  of  express  power,  what  is  necessary  to 
carry  on  the  business  under  ordinary  circumstances  and  in  the  usual  way 
{In  re  Cxinnirujham  &  Co.,  1887,  36  Ch.  D.  538 ;  Atkin  v.  Wardle,  1889,  61 
L.  T.  23).  The  liability  of  directors  on  bills  may  be  put  thus  :  If  directors 
state  that  they  are  signing  a  promissory  note  or  acceptance  on  behalf  of  or 
on  account  of  the  company,  they  do  not  make  themselves  personally  liable ; 
but  if  directors  sign  a  promissory  note  or  acceptance  merely  describing 
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themselves  as  directors,  and  not  stating  that  they  are  acting  on  behalf  of  or 
on  account  of  the  company,  they  will  be  personally  liable  {Button  v.  Marsh, 
1871,  L.  K.  6  Q.  B.  361).  They  must  show  on  the  face  of  the  note  or  bill 
that  they  are  signing  only  as  agents  or  "  scribes." 

A  concluding  general  power  is  commonly  inserted  in  the  objects  clause, 
"  to  do  all  such  other  things  as  are  incidental  or  conducive  to  the  attainment 
of  the  above  objects,  or  any  of  them,"  and  these  words  may  in  exceptional 
cases  enlarge  the  company's  powers.  In  Peruvian  Bwy.  Co.  v.  Thames  and 
M.  Insurance  Co.,  1866,  L.  E.  2  Ch.  617,  Lord  Cairns  held  that  they  gave 
a  power  to  a  railway  company  which  was  to  pay  for  its  concession  by 
instalments, — a  power  which  it  would  not  otherwise  have  had — of  giving 
bills  of  exchange,  but  if  a  company  is  formed  for  a  definite  purpose  to  buy 
a  particular  mine,  say  in  Australia,  it  cannot  buy  one  instead  in  South 
Africa  because  the  memorandum  adds  "  or  elsewhere  "  {In  re  Coolgardie, 
W.  N.  1897  ;  In  re  Haven  Gold  Mining  Co.,  1881,  20  Ch.  D.  151)  ;  nor  can 
the  company's  prospectus  be  invoked  to  enlarge  the  construction  of  the 
company's  prospectus  {In  re  German  Date  Coffee  Co.,  1881,  20  Ch.  D.  185). 

On  the  other  hand,  it  is  idtra  vires  for  a  company — to  give  a  few 
instances — to  purchase  its  own  shares  {Trevor  v.  Whitworth,  1887,  12 
App.  Cas.  409),  or  accept  a  surrender  of  shares  which  will  result  in  an 
illegal  reduction  of  capital  {Hope  v.  International  Finanxiial  Society,  1876, 
4  Ch.  D.  327)  ;  or  to  issue  its  shares  at  a  discount  {Ooregum  Gold  Mining  Co. 
V.  Roper,  [1892]  App.  Cas.  125) ;  or  to  contract  not  to  exercise  powers  given 
it  for  the  public  benefit  {Ayr  JSarhour  Trustees  v.  Osivald,  1883,  8  App.  Cas. 
623)  ;  or  to  subscribe  (apart  from  an  express  authority)  to  a  public  object, 
such  as  the  Imperial  Institute  {Tomkinson  v.  S.  E.  Rwy.  Co.,  1887,  35  Ch. 
D.  625) ;  or  to  pay  dividends  out  of  capital  {Guiness  v.  Land  Corporation  of 
Ireland,  1883^  22  Ch.  D.  342) ;  or  to  borrow  beyond  the  limits  defined  in 
its  articles  {Baroness  Wenloeh  v.  River  Dee  Commrs.,  1884,  10  App.  Cas. 
354) ;  or  to  pay  out  of  its  funds  for  sending  stamped  proxies  to  share- 
holders {StiLcldert  v.  Grosvenor,  1886,  35  Ch.  D.  528).  In  cases  of  this 
kind  the  question  often  arises, "  Is  it  a  limitation  of  the  constitution  of  the 
company,  or  does  it  merely  restrict  the  agency  of  the  directors  ? "  {Irvine  v. 
Union  Bank  of  Australia,  1876,  2  App.  Cas.  366,  374).  If  it  is  a  mere 
restriction  on  the  agency  of  the  directors,  and  the  act  is  intra  vires  the 
company,  the  shareholders  may  ratify  it ;  but  if  the  act  is  ultra  vires  the 
company,  it  is  incapable  of  ratification  {Ashhury  Rivy.  Co.  v.  Riche,  1874, 
L.  E.  7  H.  L.  653)  ;  and  any  shareholder  may  get  an  injunction  to  restrain 
it  {Simpson  v.  Westminster  Palace  Hotel  Co.,  1860,  8  H.  L.  712). 
Estoppel  does  not  apply  in  a  case  of  ultra  vires.  A  company  cannot  be 
bound  by  estoppel  to  do  something  beyond  its  powers  {Bishop  v.  Balkis 
Consolidated  Co.,  1890,  63  L.  T.  316). 

4.  Liability  Limited. — The  next  statement  required  in  the  case  of  a  limited 
company  is  that  the  liability  is  limited.  "  Limited  liability "  is  in  law 
merely  a  special  kind  of  contract  which  anyone  may  enter  into  if  the 
party  with  whom  he  contracts  consents :  unlimited  insurance  companies 
often  limited  the  claims  of  policyholders  to  the  assets.  The  peculiarity  of 
the  privilege  which  the  Legislature  has  conferred  on  companies  under  the 
Companies  Act,  1862,  is  in  allowing  a  company  to  import  this  term  of 
limited  liability  into  all  its  contracts  merely  by  notice ;  but  in  granting  the 
privilege  the  Legislature  has  taken  all  possible  precautions  to  ensure  that 
everyone  dealing  with  the  company  shall  be  made  aware  of  the  liniitation. 
It  is  for  this  reason  that  it  requires  the  company  always  to  add  the  word 
"  Limited"  to  its  name  {Atkin  v.  Wardle,  1889,  61  L.  T.  23),  to  state  in  its 
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memorandum  of  association  that  the  company's  liability  is  limited,  to 
keep  the  word  "  Limited "  painted  outside  its  office,  and  to  use  it  on  all 
the  company's  bills  of  parcels,  cheques,  invoices,  and  receipts.  By  the 
Companies  Act,  1867,  the  Legislature  made  the  experiment  of  allowing 
companies  while  trading  with  limited  liability  to  make  the  liability  of  the 
directors  by  the  memorandum  unlimited.  This  was  in  imitation  of  the 
French  system  of  socUU  anonyme  en  commandite  with  an  unlimited  liability 
on  the  part  of  the  gt^rant  (see  Commandite)  ;  but  the  Act  has  proved  a  dead 
letter. 

5.  Capital. — The  last  statement  to  be  contained  in  the  memorandum  is 
the  amount  of  the  capital  with  which  the  company  proposes  to  be  registered, 
divided  into  shares  of  a  certain  fixed  amount.  This  is  the  nominal  capital 
of  the  company,  distinct  from  its  subscribed  capital.  A  qviotation  will  not 
be  granted  by  the  Stock  Exchange  committee  unless  the  company's  pro- 
spectus provides  for  issue  of  at  least  half  of  the  nominal  capital ;  and  see 
Preference  Shares,  infra,  p.  193,  and  Reduction  of  Capital,  infra,  p.  204. 

Alteration  of  Memorandum. — Under  the  Companies  Act,  1862,  a  trading 
company  could  not  alter  its  memorandum  of  association  except  by  increas- 
ing and  consolidating  its  capital.  The  Acts  of  1867  and  1877  allowed  a 
company  to  reduce  its  capital  subject  to  very  stringent  conditions,  but,  with 
these  qualifications,  a  trading  company  was  strictly  bound  to  the  objects 
stated  in  its  memorandum,  and  the  doctrine  extended  even  to  conditions  in 
the  memorandum  not  required  by  the  Act  to  be  stated  therein  (Ashhury  v. 
Watson,  1885,  30  Ch,  1).  376).  This  unalterability  seriously  hampered 
companies.  A  company  might  desire  to  take  up  a  new  branch  of  profitable 
business,  but  with  an  unreformed  memorandum  it  could  not  do  so.  Its  only 
course  was  to  wind  up  and  come  out  as  a  new  company.  The  Companies 
(Memorandum  of  Association)  Act,  1890,  now  meets  this  difficulty.  It  gives 
power  to  a  company  by  special  resolution  to  alter  the  provisions  of  its 
memorandum  or  deed  of  settlement  with  respect  to  the  objects  of  the 
company,  so  far  as  may  be  required  for  any  of  the  following  purposes : — 

(a)  To  carry  on  its  business  more  economically  or  more  efficiently ; 

(h)  To  attain  its  main  purpose  by  new  or  improved  means ; 

(c)  To  enlarge  or  change  the  local  area  of  its  operations ; 

(d)  To  carry  on  some  business  or  businesses  which  under  existing 
circumstances  may  conveniently  or  advantageously  be  combined  with  the 
business  of  the  company. 

(c)  To  restrict  or  abandon  any  of  the  objects  specified  in  the  memoran- 
dum of  association  or  deed  of  settlement. 

Such  a  resolution  is  not,  however,  to  take  effect  until  confirmed  by  the 
Court  on  petition,  and  before  confirming  it  the  Court  is  to  be  satisfied  (s.  2) 
that  the  interests  of  debenture-holders  and  of  creditors  are  safeguarded. 
The  Court  is  also  to  have  regard  to  rights  and  interests  of  the  members  or 
any  particular  class  of  them,  as  well  as  the  creditors,  and  in  confirming  the 
resolution  it  may  make  it  on  terms  or  impose  conditions,  as  altering  the 
name  where  the  proposed  modification  of  the  memorandum  would  make  it 
misleading  (In  re  Oriental  Telephone  Co.,W.jSr.  1891,153  ;  In  re  Alliance  Marine 
Assurance  Co.,  [1892]  1  Ch.  300;  In  re  National  Boiler  Insurance  Co.,  [1892] 
1  Ch.  311 ;  In  re  Indian  Mechanical  Gold  Extracting  Co.,  W.  N.  1891,  153; 
In  re  Fleetwood  Estate  Co.,  W.  N.  1897,  20),  or  in  granting  borrowing  powers 
by  restricting  the  amount  to  be  borrowed  {In  re  Reversionary  Society,  [1892] 
1  Ch.  615).  The  Court  may,  in  lieu  of  requiring  alteration  of  the  company's 
name,  direct  the  order  to  be  advertised  {In  re  Copper  Mines  Tinplate  Co., 
W.  N.  1897,  20). 
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It  will  be  observed  that  the  Legislature  has  carefully  specified  the 
various  purposes  for  which  alteration  is  to  be  allowed,  and  the  proposed 
alterations  made  by  the  resolution  of  shareholders  must  be  confined  to  those 
purposes  {In  re  Government  Stock  Investment  Co.,  [1891]  1  Ch.  649  ;  In  re 
Spiers  &  Pond,  1895,  W.  N.  135  (2)).  Thus,  where  the  main  purpose  of  a 
trust  company  was  investment  in  Government  securities,  the  Court  refused 
to  sanction  a  resolution  giving  power  to  invest  in  securities  not  guaranteed 
by  Government,  but  the  refusal  was  made  at  the  instance  of  debenture- 
holders.  The  Act  has  been  found  very  useful,  and  companies  of  all  sorts 
have  availed  themselves  of  its  facilities — insurance  and  guarantee  companies, 
to  take  in  cognate  subjects  of  insurance  or  guarantee  {In  re  Alliance  Marine, 
supra  ;  In  re  National  Boiler,  supra)  ;  trust  investment  companies,  to  enlarge 
the  sphere  of  their  investments  {In  re  Foreign  and  Colonial  Trust  Co.,  [1891] 
2  Ch.  395  ;  In  re  Government  Stock  Co.,  supra) ;  other  companies,  to  enlarge 
the  geographical  area  of  their  operations  {In  re  Indian  Mechanical  Gold 
Extracting  Co.,  [1891]  3  Ch.  538);  others,  to  create  or  extend  their  borrow- 
ing powers  {In  re  Empire  Trust,  1891,  64  L.  T.  221 ;  In  re  Reversionary 
Interest  Society,  [1892]  1  Ch.  615).  To  obtain  the  sanction  of  the  Court  a 
petition  is  presented  followed  by  a  summons  to  proceed  in  chambers  {In  re 
Land  Corporation,  1891,  91  L.  T.  N.  176 ;  and  see  In  re  Omnium  Investment 
Co.,  [1895]  2  Ch.  127). 

Articles  of  Association. — In  the  case  of  a  company  limited  by  shares  the 
memorandum  may  be,  and  usually  is,  accompanied  when  registered  by  articles 
of  association.  If  no  articles  are  registered,  the  model  articles,  the  regula- 
tions of  Table  A,  are  to  apply.  These  articles,  which  are  to  be  expressed  in 
separate  paragraphs  numbered  arithmetically  and  printed  (Companies  Act,  ss. 
14,  16),  are  the  company's  rules  of  internal  management  and  government 
{Laurences  case,  1866,  L.  R.  2  Ch.  424).  Like  the  memorandum,  the  articles 
are  to  be  stamped  as  a  deed  and  signed  by  each  subscriber  in  the  presence  of, 
and  be  attested  by,  one  witness  at  least.  When  registered  they  bind  the 
company  and  its  members  as  if  each  member  had  subscribed  his  name  and 
affixed  his  seal  (Companies  Act,  s.  16).  Their  relation  to  the  memorandum 
of  association  is  very  clearly  expressed  by  Lord  Cairns  in  Ashbury  Rioy. 
Co.  V.  Riche,  1885,  L.  R.  7  H.  L.  653.  "  The  articles  of  asssociation,"  says 
Lord  Cairns,  "  play  a  subsidiary  part  to  the  memorandum  of  association. 
They  accept  the  memorandum  of  association  as  the  charter  of  the  company, 
and  so  accepting  it  the  articles  proceed  to  define  the  duties,  the  rights,  and 
the  powers  of  the  governing  body,  as  between  themselves  and  the  company 
at  large,  and  the  mode  and  form  in  which  the  business  of  the  company  is  to 
be  carried  on,  and  the  mode  and  form  in  which  changes  in  the  internal 
regulations  of  the  company  may  from  time  to  time  be  made." 

The  articles  cannot  alter  or  vary  that  which  would  be  the  result  of  the 
memorandum  standing  alone  {Guiness  v.  Land  Corp)oration  of  Ireland,  1872, 
22  Ch.  D.  376),  but  the  memorandum  and  articles,  as  contemporaneous 
documents,  must  be  read  together,  so  that  if  there  is  any  ambiguity  in  one 
the  other  may  explain  or  interpret  it  {Andersons  case,  1877,  7  Ch.  D.  99 ; 
In  re  Phcenix  Bessemer  Steel  Co.,  1875,  44  L.  J.  Ch.  685 ;  In  re  Pyle  Works, 
1890,  44  Ch.  D.  534);  or  if  the  memorandum  is  silent  on  a  matter  not 
required  to  be  stated  therein,  the  articles  may  supplement  it  {Harrison  v. 
Mexican  Riuy.  Co.,  1875,  L.  E.  19  Eq.  358). 

Two  points  require  attention  in  connection  with  a  company's  articles. 
The  first  is  that  the  articles  are  merely  a  contract  by  the  shareholders 
inter  se ;  the  terms  on  which  they  agree  that  the  business  of  the  company 
shall  be  carried  on.     They  do  not  constitute  a  contract  with  a  person  out- 
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side  the  company  {Eley  v.  Positive  Assurance  Co.,  1876,  L.  E.  1  Ex,  D.  88), 
or  even  with  a  person  who  is  a  signatory  of  the  memorandum  and  articles  (In 
re  Dale  v.  Plant,  1889,  61  L.  T.  207).  If,  for  instance,  the  articles  nominate 
a  solicitor  or  a  surveyor  to  be  the  solicitor  or  surveyor  of  the  company,  the 
solicitor  or  surveyor  so  nominated  cannot  sue  the  company  as  having  con- 
tracted to  appoint  him  {In  re  Rotheram  Alum  and  Chemical  Co.,  1883,  25 
Ch.  D.  103).  The  nomination  in  the  articles  merely  amounts  to  an  authority 
to  the  directors  by  the  company,  i.e.  the  shareholders,  to  appoint  the  person 
in  question. 

Constructive  Notice  of  Company's  Constitution. — The  next  point  to  be 
borne  in  mind  is  that  everyone  dealing  with  the  company,  whether  share- 
holder or  outside  creditor,  must  be  taken  to  have  notice  of  its  memorandum 
and  articles,  and  to  deal  with  the  company  on  the  basis  of  its  constitution 
as  therein  declared  {Marshall  v.  Glamtorgan  Iron  and  Goal  Co.,  1868,  L.  E.  7 
Eq.  137;  Oakhank  Oil  Co.  v.  Crum,  1882,  8  App.  Cas.  71;  Small  v.  S7nith,  1884, 
10  App.  Cas.  138).  But  this  constructive  notice  extends  only  to  the 
"  external  position  "  of  the  company,  not  to  its  "  indoor  management,"  to  use 
the  language  of  Lord  Hatherlej  {In  re  Zand  Credit  Co.  of  Ireland,  1868, 
L.  E.  4  Ch.  469).  With  respect  to  the  indoor  management — the  internal 
regulations  of  the  company — a  person  dealing  with  the  company  is  entitled, 
if  everything  is  ex  facie  regular  according  to  the  company's  constitution,  to 
presume  omnia  rite  acta  {Howard  v.  Patent  Ivory  Co.,  1888,  38  Ch.  D.  156). 
Some  articles  are  imperative,  others  directory  (see  In  re  Nonvich  Yarn  Co., 
1856,  22  Beav.  160 ;  Foss  v.  Harbottle,  1842,  2  Hare,  461). 

Most  of  the  ordinary  provisions  in  articles,  such,  for  instance,  as  those 
relating  to  the  appointment  and  rotation  of  directors,  the  powers  of  directors, 
the  making  of  calls,  the  transfer  and  forfeiture  of  shares,  the  meetings  of 
shareholders,  the  borrowing  of  money,  etc.,  are  dealt  with  under  their  several 
headings,  but  there  are  a  few  miscellaneous  clauses  often  inserted  in  articles 
which  may  be  briefly  noticed.  One  is  a  clause  in  articles  that  any  member 
who  commences  legal  proceedings  against  the  directors  shall  forfeit  his  shares 
on  being  paid  their  market  value.  A  clause  like  this  does  not  apply  to  an 
action  to  restrain  the  directors  from  doing  illegal  acts.  Any  stipulation  that 
a  shareholder  shall  not  appeal  to  a  court  of  justice  is  bad  {Hope  v.  Inter- 
national Financial  Society,  1876,4  Ch.  D.  327).  Articles,  again,  sometimes  give 
directors  a  discretion  as  to  allowing  inspection  of  the  company's  books  by  a 
shareholder.  This  will  not  entitle  the  directors  to  resist  discovery  in 
adverse  litigation  by  a  shareholder  {Gouraud  v.  Edison  Gainer  Bell 
'Telephone  Co.,  1888,  57  L.  J.  Ch.  498).  It  has  no  application  either  after 
the  company  has  gone  into  winding  up  {In  re  Yorkshire  Fibre  Co.,  1870,  L.  E. 
9  Eq.  650) — real  winding  up,  that  is,  not  nominal,  e.g.  for  the  purpose  of 
reducing  capital  only  {Fx  parte  Davis,  1868,  16  W.  E.  668).  An  article 
authorising  directors  to  pay  interest  on  capital  otherwise  than  out  of  profits 
is  ultra  vires  {Masojiic  and  General  Assurance  Co.  v.  Sharpe,  [1892]  1  Ch. 
154). 

Alteration  of  Articles. — A  company's  articles  may  always  be  altered  by 
special  resolution  (Companies  Act,  s.  50)  within  the  limits  of  its 
memorandum  {Ashbury  Rwy.  Co.  v.  Bichc,  L.  E.  7  H.  L.  671,  678),  and  it  is 
not  competent  to  the  company  to  except  any  article  from  alterability 
{Walker  v.  London  Tramways  Co.,  1879,  12  Ch.  D.  705;  Malleson  v. 
National  Insurance  Co.,  [1894]  1  Ch.  200).  Directors  cannot,  of  course,  by 
any  resolution  of  their  own  alter  the  articles — the  constitution  of  the 
company  {Panken's  case,  W.  N.  1897,  157).  A  company  desirous  of 
taking  power  to  do  something  not  within  its  articles  must  first  alter  the 


COMPANY  171 

articles  and  then  exercise  the  power.  It  cannot  do  both  simultaneously 
{In  re  West  India  and  India  and  Pacific  Steamship  Co.,  1873,  L.  E,.  9  Ch. 
11  n. ;  In  re  Patent  Invest.  Sugar  Co.,  1886,  31  Ch.  D.  166  ;  Hiiipislcys 
case,  1873,  L.  E.  9  Ch.  1 ;  Taylor  v.  Pilsen,  1883,  50  L.  T.  480). 

Directors. — A  company  as  an  abstract  entity  cannot  act  of  itself.  It 
must  act  by  agents.  Those  managing  agents  are  commonly  known  as 
directors.  At  one  time  it  was  usual  to  speak  of  directors  as  trustees,  but 
this  view  has  been  considerably  modified.  "  They  certainly  are  not 
trustees,"  said  Kay,  J.,  in  Faure  v.  Electric  Light  Co.,  1890,  40  Ch.  D. 
150,  "  in  the  sense  of  that  word  as  used  with  reference  to  an  instrument 
of  trust,  such  as  a  marriage  settlement  or  will.  They  are  managing 
agents  of  a  trading  association."  The  element  of  truth  in  speaking  of 
directors  as  trustees  is,  that  the  fiduciary  relation  of  the  ordinary  agent  is 
in  their  case  accentuated  by  the  fact  that  their  principal — the  company — 
is  a  mere  abstraction,  thus  relegating  to  the  directors  an  almost  uncon- 
trolled discretion  in  the  management  of  the  company's  funds  and  the 
exercise  of  the  company's  powers. 

Appointment. — Directors  are  usually  named  in  the  articles  of  association, 
and  their  number  fixed.  It  varies  from  three  to  seven,  seldom  more,  a 
large  number  weakening  the  sense  of  individual  responsibihty.  Under  the 
articles  contained  in  Table  A  the  number  of  the  directors  and  the  names 
of  the  first  directors  are  to  be  determined  by  the  subscribers  of  the 
memorandum  (Art.  52),  and  till  they  are  so  determined  the  subscribers 
of  the  memorandum  are  to  be  deemed  to  be  directors  (Art.  53).  The 
power  thus  given  to  the  subscribers  of  the  memorandum — the  statutory 
directors  as  they  may  be  called — to  appoint  remains  in  force  until  an 
appointment  of  directors  has  been  made.  It  is  not  lost  by  the  fact 
that  the  first  general  meeting  has  been  held  without  directors  being 
appointed  thereat  {John  Morley  Building  Co.  v.  Barras,  [1891]  2  Ch.  393), 
but  to  be  exercisable  the  company  must  have  been  first  registered 
{Moller  V.  Maclean,  1  Meg.  274).  The  subscribers  need  not  meet  for  the 
purpose  of  appointing,  as  directors  must.  It  is  enough  if  they  have 
determined  the  number  and  names  of  the  directors  in  any  way,  e.g.  by 
writing  {In  re  Great  Northern  Salt  Co.,  1890,  44  Ch.  D.  472),  but  in  such  a 
case — where  they  do  not  meet — all  the  subscribers  must  sign,  and  not 
merely  a  majority  {John  Morley  Building  Co.  v.  Barras,  supra).  A 
majority  of  the  subscribers  of  the  memorandum  assembled  at  a  meeting  is, 
however,  competent  to  appoint  directors  ( York  Tramways  Co.  v.  Willoivs, 
1882,  8  Q.  B.  D.  685  ;  In  re  Johannesburg  Hotel  Co.,  [1891]  1  Ch.  125), 
but  not  a  meeting  of  less  than  a  majority  {In  re  London  and  Southern 
Counties  Freehold  Land  Co.,  1885,  31  Ch.  D.  225).  The  notice  of  meeting 
must  be  a  reasonable  one.  Two  days  is  enough  {John  Morley  Building  Co. 
V.  Barras,  supra ;  and  see  In  re  London  Freehold  Land  Co.,  supra).  Art. 
35  of  Table  A  requiring  seven  days'  notice  of  meeting  does  not  apply  to 
a  meeting  of  the  subscribers  of  the  memorandum.  It  has  been  held  in  an 
Irish  case  {In  re  Ballina  Light  Rvnj.  Co.,  1888,  21  L.  E.  Ir.  501)  that  if  the 
subscribers  of  the  memorandum  are  by  the  articles  to  appoint  the  first 
directors,  and  until  directors  are  so  appointed  are  to  have  the  powers  of 
directors,  and  the  subscribers  make  default  in  appointing,  they  are  charge- 
able in  equity  as  if  they  had  duly  appointed  themselves. 

Directors,  other  than  the  first  directors,  are  elected  at  the  first  general 
meeting  of  the  company  in  each  year.  If  any  dispute  arises  as  to  the 
propriety  of  a  director's  election,  the  proper  course  is  to  call  a  general 
meeting  of  the  company  and  get  the  thing  set  right  (  Wandsworth  Gas  Co, 
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V.  Wright,  1870,  22  L.  T.  405  ;  and  see  John  Morlcy  Buildifig  Co.  v.  Barras, 
[1891]  2'Ch.  394).  It  is  entirely  a  matter  for  the  company,  not  the 
Court ;  the  Court  will  not  grant  specific  performance  of  a  contract  so  as  to 
compel  a  company  to  take  a  person  as  managing  director  whom  the  com- 
pany does  not  desire  to  act  as  such  {Bainbridge  v.  Smith,  1889, 41  Ch.  D.  474). 
The  principle  is  the  same  as  that  which  prevents  the  Court  enforcing 
specifically  a  partnership  agreement.  Mutual  confidence  is  the  basis  of  the 
relation.  Nor  will  the  Court  give  effect  to  an  agreement  by  which  one 
company  is  to  have  the  right  of  imposing  directors  on  the  shareholders  of 
another  company  {James  v.  Eve,  1873,  L.  E.  6  H.  L.  335).  Directors  who  act 
as  such,  knowing  their  appointment  to  be  invalid,  thereby  render  theni- 
selves  directors  de  son  tort,  and,  though  de  facto  directors  only,  are  liable 
for  any  act  of  commission  or  omission  on  their  part  in  the  same  way  and 
to  the  same  extent  as  if  they  had  been  dc  jure  directors  {Coventry  and 
Dixon's  case,  1880,  14  Ch.  D.  670). 

Retirement  of  Directors. — Under  Table  A,  Art.  58,  the  whole  of  the 
directorate  are  to  retire  from  office  at  the  first  general  meeting,  and  one- 
third  in  each  successive  year  ;  but  the  article  now  most  generally  adopted 
provides  for  retirement  of  one-third  only  of  the  directors  at  the  first 
general  meeting,  as  well  as  at  general  meetings  in  subsequent  years,  such 
one-third  being  selected  by  ballot  in  the  first  year,  and  afterwards  those  who 
have  been  longest  in  office.  Any  casual  vacancy  in  the  board  may  usually  be 
filled  up  by  the  directors,  but  the  appointee  holds  so  long  only  as  the  vacating 
director  would  have  retained  his  office.  "  Casual  vacancy "  means  any 
vacancy  not  occurring  by  effluxion  of  time,  that  is,  any  vacancy  occurring 
by  death,  resignation,  or  bankruptcy  (  ForZ^  Tramways  Go.  \.  Willows,  1881, 
8  Q.  B.  D.  694).  As  retiring  directors  are  eligible  for  re-election,  the 
services  of  valuable  directors  are  secured  to  the  company.  Directors  may 
vacate  office  by  becoming  bankrupt,  or  lunatic,  or  insolvent,  or  by  non- 
attendance  for  a  long  period  at  board  meetings,  by  being  interested  in  the 
profits  of  any  contract  with  the  company,  by  ceasing  to  hold  their  quali- 
fication, by  resignation,  and  in  other  ways.  A  director  being  merely  a 
member  of  a  company  contracting  with  the  company  whose  director  he  is, 
does  not  usually  vacate  his  office,  but  is  only  disentitled  to  vote.  In 
these  days  of  widespread  shareholding  a  rule  so  stringent  as  to  vacate  office 
would  seriously  embarrass  the  company. 

Defects  in  Authority  of  Directors. — Disqualifications  of  this  kind  or 
defects  in  the  appointment  of  directors  might  cause  serious  inconvenience 
to  persons  dealing  with  the  company  in  ignorance  of  them,  and  sec.  67  of 
the  Companies  Act  accordingly  provides  that  "  until  the  contrary  is  proved, 
all  appointments  of  directors,  managers,  or  liquidators  shall  be  deemed  to 
be  valid,  and  all  acts  done  by  such  directors,  managers,  or  liquidators  shall  be 
valid,  notwithstanding  any  defect  that  may  afterwards  be  discovered  in  their 
appointments  or  qualifications."  Art.  71  of  Table  A  reproduces  the  same 
protective  principle,  omitting  the  words  "  until  the  contrary  is  proved." 
Sec.  67  is  not  restricted  to  dealings  with  the  outside  public, 
but  applies  to  dealings  with  shareholders.  It  will  validate,  for 
instance,  a  call  made  by  dc  facto  directors,  though  after  the  call  is 
made  it  is  discovered  that  the  directors  were  appointed  at  a  general 
meeting  called  on  insufficient  notice  {British  Medical  and  G.  Life  Assoc. 
V.  Jones,  1889,  61  L.  T.  384) ;  but  the  section  only  validates  acts  done 
before  the  invalidity  of  the  appointment  is  shown  (In  re  Old  Bridport 
Brewery  Go.,  1866,  L.  E.  2  Ch.  191 ;  In  re  Branksea  Island  Go.,  1890,  1  Meg. 
12).     There  is   nothing   to  prevent   a   director   of   a   company  becoming 
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director  of  a  rival  company  in  the  absence  of  any  special  prohibition  in 
the  articles  {London  and  Mashoncdand  Exploration  Co.  v.  Nciu  Mashonaland 
Co.,  W.  N.,  1891,  165). 

Qualification  of  Directors. — Table  A  requires  no  qualification  in  a 
director,  but,  as  a  rule,  articles  now  contain  a  qualification  clause,  on  the 
principle  that  a  director  should  have  a  substantial  stake  in  the  company.  A 
director  required  to  qualify  need  not  take  his  qualification  from  the 
company  {Browns  case,  1873,  L.  E.  9  Ch.  102).  To  render  a  director 
liable  there  must  be  a  contract  by  him  to  take  the  shares.  The  mere 
acceptance  of  the  office  of  director,  or  acting  as  such,  does  not  constitute 
such  a  contract  {In  re  Wheal  Buller  Consols,  1888,  57  L.  J.  Ch.  336  ; 
Onsloiv's  case,  1888,  57  L.  J.  Ch.  338  n.),  the  duty  to  observe  the  articles  not 
being  a  contract  with  the  company,  but  acceptance  or  acting  may  be 
evidence  from  which  a  contract  may  be  inferred  {Brown's  case,  L.  E.  9  Ch. 
102  ;  Lord  Inchquin's  case,  W.  N.,  1891,  84  ;  In  re  Issue  Co.,  [1895]  1  Ch. 
226  ;  In  re  Hercynia  Copper  Co.,  [1894]  2  Ch.  403  ;  Bxpartc  Cammell,  [1894] 

2  Ch.  392  ;  In  re  Glory  Paper  Mills,  [1894]  3  Ch.  473  ;  Konrath's  case,  1893, 

3  E.  288).  The  form  in  Isaacs'  case,  [1892]  2  Ch.  158,  providing  that  if  a 
director  shall  fail  to  acquire  his  qualification  within  a  month  he  shall  be 
"  deemed  to  have  agreed  to  take  the  said  shares  from  the  company,  and  the 
same  shall  be  forthwith  allotted  to  him,"  is  effectual  to  fix  the  director,  and 
is  now  commonly  adopted.  Even  when  there  is  a  contract  established,  the 
director  has  a  reasonable  time  for  acquiring  the  qualification  {Karuth's  case, 
1875,  L.  E.  20  Eq.  506  ;  Brett  and  Hewitt's  case,  1883,  49  L.  T.  479) ;  and  if 
the  company  is  wound  up  before  a  reasonable  time  has  expired,  he  cannot 
be  fixed  as  a  contributory  (see  l7i  re  Bolton  &  Co.,  [1894]  3  Ch.  356). 

Powers  of  Directors. — Directors  are  special  agents  of  the  company  in 
respect  of  the  powers  vested  in  them  by  the  articles,  but  they  may  also  be 
regarded  as  general  agents  of  the  company  in  matters  not  specially  pro- 
vided for  and  not  foreign  to  the  objects  of  the  company.  Their  powers  under 
the  articles  are  usually  of  the  widest  description  {Ernest  v.  Nicholls,  1856,  6 
H.  L.  419).  By  Art.  55  of  Table  A  they  may  exercise  all  the  powers  of  the 
company  except  such  as  are  required  to  be  exercised  by  the  company 
in  general  meeting,  and  this  policy  is  a  sound  one.  Directors  are  com- 
mercial men  managing  a  trading  association,  not  like  trustees ;  they  have 
to  carry  on  and  consolidate  the  company's  business,  enter  into  contracts, 
invest  the  company's  funds,  appoint  and  dismiss  servants,  decide  upon 
dividends,  make  calls,  issue  debentures,  pass  transfers  c^im  multis  aliis ; 
and  for  these  things  they  require  a  free  hand.  "  In  my  opinion,"  said 
James,  L.J.,  in  A.-G.  v.  Great  Eastern  Rioy.,  1879,  11  Ch.  D.  480,  "the 
majority  of  managing  partners  may  be  trusted  and  ought  to  be  trusted  in 
determining  for  themselves  what  they  may  do  and  to  what  extent  they  may 
go  in  matters  indirectly  connected  with  or  arising  out  of  their  business 
relations  with  others."  In  gauging  the  powers  of  directors  to  bind  the 
company  a  distinction  must  be  borne  in  mind  between  actual  authority 
and  apparent  authority.  The  actual  authority  is  that  which  the  directors 
derive  from  the  articles  of  association ;  it  may  be  given  expressly,  or  it  may 
be  incidental  to  the  doing  of  that  which  is  ordinarily  and  reasonably  done  in 
such  a  business  as  the  directors  carry  on  {Hutton  v.  West  Cork  Rv)y.  Co., 
1883,  23  Ch.  D.  665).  This  is  a  real  authority,  but  directors  may  transcend 
their  real  authority  and  do  acts  which  are  outside  their  proper  authority  as 
agents  of  the  company,  but  which,  for  all  a  })erson  dealing  with  the  com- 
pany knows,  may  be  within  their  authority.  The  company,  in  such  cases,  is 
treated  as  holding  out  the  directors  to  do  this  class  of  acts,  and  cannot  disown 
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the  agency.  This  is  estoppel  by  apparent  authority.  "  If,"  as  Selwyn,  L.J., 
said  in  In  re  Land  Credit  Co.  of  Ireland,  1868,  L.  E.  4  Ch.  469,  "  an  act 
within  the  scope  of  the  powers  of  a  board  of  directors  is  done  by  them,  a 
person  contracting  with  the  directors  is  not  bound  to  see  that  certain 
preliminaries  which  ought  to  have  been  gone  through  on  the  part  of  the 
company  have  been  gone  through.  He  has  a  right  to  presume  omnia  rite 
acta.  If,  for  instance,  he  is  handed  a  share  certificate  which  is  ex  facie  regular, 
the  company  cannot  set  up  against  the  shareholder  that  the  certificate  was 
forged  by  its  secretary  (Shaw  v.  Fort  Philip  Gold  Mining  Co.,  1884, 
13  Q.  B.  D.  193  ;  County  of  Gloucester  Bank  v.  Rudry  Merthvr  Colliery 
Co.,  [1895]  1  Ch.  629;  see  Totterdell  v.  Fareham  Blue  Brick  Co.,  1866, 
L.  E.  1  C.  P.  674).  Tills  principle — the  right  of  a  stranger  dealing  with  the 
company  to  presume  omnia  rite  acta  as  regards  matters  of  "  indoor 
management  " — is  constantly  invoked  where  there  have  been  irregularities 
as  well  as  defects  of  authority  in  the  directors  and  is  essential  to  business. 
But  it  must  always  be  taken  in  conjunction  with  the  other  principle, 
which  requires  persons  dealing  with  a  company  to  acquaint  themselves 
with  its  constitution,  that  is,  its  memorandum  and  articles  {Royal  British 
Bank  v.  Turquand,  1857,  6  El.  &  BL  332).  The  distinction  is  well  illustrated 
in  Howard  v.  Fatent  Ivory  Co.,  1888,  38  Ch.  D.  156.  There  directors  had, 
by  the  company's  articles,  a  general  power  to  borrow  with  the  assent  of 
a  general  meeting.  Without  such  assent  their  power  was  limited  by  the 
articles  to  £1000.  The  directors  without  the  assent  of  a  general  meeting 
issued  debentures  for  £3000.  If  the  debentures  had  been  issued  to  a 
stranger  this  would  have  been  good  for  the  whole  amount,  for  the  lender 
could  have  no  means  of  knowing  whether  the  internal  regulations  had 
been  complied  with  or  not,  the  debentures  being  ex  facie  regular,  but 
the  debentures  were  issued  to  the  directors,  who  had  the  means  of  knowing 
that  the  internal  regulations  had  not  been  complied  with,  by  obtaining 
the  assent  of  a  general  meeting,  and  the  Court  held  that  the  directors 
could  only  hold  them  for  £1000.  Directors  are  trustees  of  their  powers 
for  the  company,  and  must  exercise  them  for  the  benefit  of  the  company, 
and  not  to  promote  their  own  private  interests  {Bx  parte  Brovm,  1859,  19 
Beav,  104  ;  Aberdeen  Rwy.  Co.  v.  Blackie,  1851, 1  Macq.  H.  L.  Cas.  471 ;  Foole 
Jackson  and  Whytes  case,  1878,  9  Ch.  D.  322  ;  In  re  Cawley  &  Co.,  1889,  42 
Ch.  D.  233).  They  must  not  use  powers  given  to  them  for  one  purpose  for 
another  {Bennett's  case,  1855, 5  De  C.,  M.  &  G.  297).  They  cannot,  for  instance, 
wrest  a  power  given  them  of  sanctioning  transfers  to  carry  out  an  arrange- 
ment contrived  and  disguised  for  the  purpose  of  affecting  the  retirement 
of  a  large  body  of  shareholders ;  so  if  directors  are  exercising  their  powers 
maid  fide — hurrying  on  a  general  meeting  in  order  to  prevent  unregistered 
transferees  recording  their  votes — the  Court  will  restrain  them  {Cannon  v. 
Trask,  1875,  L.  E.  20  Eq.  669). 

That  is  one  leading  principle  of  directors'  law — the  fiduciary  exercise  of 
their  powers.  Another  is  that  directors,  as  agents,  cannot,  unless  expressly 
empowered  to  do  so,  delegate  their  authority  {Cohb  v.  Becke,  1870,  L.  E.  6 
Q.  B.  936),  e.g.  their  power  of  allotting  shares  {In  re  Leeds  Banking  Co. 
1866,  L.  E.  1  Ch.  561).  They  may  employ  skilled  agents,  such  as  actu- 
aries or  valuers,  to  assist  them  in  the  preparation  of  balance-sheets  and 
estimates,  for  instance,  or  a  manager  to  assist  them  in  carrying  on  the 
business,  but  they  must  not  surrender  their  judgment  to  anybody  {Leeds 
Estate  Co.  v.  Shepherd,  1887,  36  Ch.  D.  786 ;  CartmelVs  case,  1874,  L.  E. 
9  Ch.  696).  Where  articles  authorise  directors  to  delegate  to  a  committee, 
as  Art.  64  of  Table  A  does,  and  they  do  so  without  fixing,  a  quorum,  the 
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whole  committee  must  act  {In  re  Liverpool  Household  Stores  Association, 
1880,  59  L.  J.  Ch.  624).  To  take  a  few  examples  of  what  directors  may  do 
and  what  they  may  not  do.  They  may  make  a  moderate  expenditure  on 
advertisements  in  launching  the  company,  that  is,  on  introducing  it  to  the 
notice  of  the  public  {In  re  Faiire  Electric  Accumulator  Co.,  1889,  40  Ch.  D. 
115);  on  the  same  principle  the  Court  of  Appeal  has  now  decided  that 
directors  may  pay  a  reasonable  amount  by  way  of  brokerage  or  commission — 
2|  per  cent,  in  the  particular  case — to  a  stockbroker  for  placing  the  com- 
pany's shares  {Metropolitan  Coal  Consumers'  Association  v.  Scrimgcour,  [1895] 
2  Q.  B.  604). 

Allotment  of  Shares. — If  directors  have  exercised  a  hond  fide  discretion 
in  proceeding  to  allot  shares,  however  unwisely,  the  Court  will  not  treat 
the  allotment  as  invalid  {In  re  Madrid  Bank,  1866,  L.  R.  2  Eq.  216),  but  a 
director  may  be  guilty  of  misfeasance  if,  though  acting  hond  fide,  he  allows 
shares  to  be  allotted  to  his  infant  children  {In  re  Crenver  and  Wheal  Abraham 
United  Mining  Co.,  1872,  L.  R.  8  Ch.  45).  An  allotment  made  at  a  board 
of  directors  is  bad  if  due  notice  has  not  been  sent  of  the  board  meeting  {In 
re  Portuguese  C.  Copper  Mines,  1889,42  Ch.  D.  161;  In  re  Homer  District 
Gold  Mines,  1888,  39  Ch.  D.  549).  But  where  an  allotment  of  shares  has 
been  made  by  an  insufficient  board,  but  is  afterwards  ratified  by  a  full 
board,  the  ratification  relates  back  and  makes  the  allotment  good,  though 
the  applicant  has  in  the  meanwhile  withdrawn  his  application  {In  re 
Portuguese  C.  Copper  Mines,  supra).  The  first  directors  of  a  company 
allotting  shares  without  having  acquired  that  share-qualification,  does  not 
invalidate  the  allotment. 

Directors  may  pay  dividends  and  the  Court  will  not  interfere,  unless 
the  dividend  is  at  variance  with  the  articles  of  association  {Oakhank  Oil  Co. 
V.  Crum,  1882,  8  App.  Cas.  65).  They  may,  if  authorised  by  the  articles, 
forfeit  or  cancel  shares  {Marshall  v.  Glamorgan  Iron  and  Coal  Co.,  1868,  L.  E. 
7  Eq.  136).  They  may  make  a  hond  fide  compromise  {Lord  Belhaven's  case, 
1864,  3  De  G.,  J.  &  S.  41),  for  a  company  has  the  same  power  of  compromis- 
ing any  dispute  as  an  individual  {Bath's  case,  1878,  8  Ch.  D.  340),  though  it 
cannot  let  a  shareholder  off  his  contract  to  take  shares,  for  such  a  release  is 
no  compromise  {In  re  Adams'  case,  1871,  L.  R.  13  Eq.  482).  They  may  sue 
or  not  sue  debtors  to  the  company  at  their  discretion  {In  re  Forest  of  Dean 
Coal  Mining  Co.,  1878,  10  Ch.  D.  452).  They  may  pay  just  debts  of  tlie 
company  in  the  ordinary  course  of  business  down  to  the  date  of  winding-up, 
even  though  the  creditor  is  a  debtor  ( Willmott  v.  London  Celluloid  Co., 
1887,  31  Ch.  D.  151).  They  may,  if  authorised  to  borrow,  issue  debentures 
at  a  discount  {In  re  Compagnie  Generate  de  Bellegral,  1876,  4  Ch.  D.  470). 
They  may  accept  prepayment  of  shares,  if  the  articles  allow  prepayment, 
including  their  own  {Sykes'  case,  1871,  L.  R.  13  Eq.  260 ;  Poole  Jackson  and 
Whyte's  case,  1878,  9  Ch.  D.  322).  They  may,  as  incidental  to  their  office, 
rectify  the  register  of  shares  to  prevent  errors,  though  not  so  as  to  vary  rights 
{Shortridge  v.  Bosanquet,  1852,  16  Beav.  97).  When  directors  do  acts  in 
excess  of  their  powers,  but  not  in  excess  of  the  company's,  the  shareholders 
may  ratify  such  acts  by  the  resolution  of  a  general  meeting  {Grant  v. 
United  Kingdom  Switchhack  Rwy.  Co.,  1889,  40  Ch.  D.  135),  and  if  they 
have  done  so,  no  liability  will  attach  to  the  directors  {In  re  Liverpool 
Household  Stores,  1890,  59  L.  J.  Ch.  616).  Full  knowledge  of  the  facts  is 
necessary  for  ratification  {Phosphate  of  Lime  Co.  v.  Green,  1876,  L.  R.  7 
C.  P.  57 ;  La  Banque  Jacques  C artier  v.  La  Banque  d'Epargne  de  la  Cite  de 
Montreal,  1887,  13  App.  Cas.  Ill ;  and  see  Bolton  Partners  v.  Lamhert, 
1889,  41  Ch.  D,  295). 
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But  in  imputing  ratification  by  acquiescence  to  a  company,  it  is  to  be 
borne  in  mind  that  shareholders  have  a  right  to  assume  (unless  they  are 
informed  to  the  contrary)  that  their  directors  are  managing  the  company 
in  accordance  with  their  powers  {Biche  v.  AsJibury  Bwy.  Carriage  Co., 
1873,  L.  K.  9  Ex.  228).  If  the  shareholders  do  not  ratify  the  ultra  vires 
acts  of  their  directors,  the  directors  stand  personally  liable  on  what  is 
known  as  an  implied  warranty  of  authority.  The  principle  is  this :  when 
an  agent  makes  a  contract  on  behalf  of  his  principal  he  impliedly  warrants 
that  he  has  authority  to  bind  that  principal,  and  if  it  turns  out  that  he  has 
no  authority  to  bind  his  principal,  and  the  principal  repudiates  the  obliga- 
tion, and  loss  is  thereby  occasioned,  then  an  action  on  the  warranty  can  be 
maintained  {Beattie  v.  Lord  Ehiry,  1871,  L.  E.  7  Ch.  777;  Collen  v.  Wright, 
8  El.  &  Bl.  657).  Instances  are  where  directors  have,  without  having  any 
authority,  accepted  bills  {West  London  Commercial  Bank  v.  Kitson,  1884, 13 
Q.  B.  D.  360),  drawn  cheques  (Gherri/  v.  Colonial  Banh  of  Australasia,  ISQd, 
L.  E.  3  C.  P.  24),  borrowed  money  (Bichardson  v.  Williamson,  1870,  L.  E.  6 
Q.  B.  276),  or  issued  debentures  (Weeks  v.  Bropert,  1873,  L.  E.  8  C.  P.  427). 
But  the  misrepresentation  as  to  the  agent  having  power  to  bind  his 
principal  must  be  a  misrepresentation  of  fact  and  not  of  law  {Beattie  v. 
Lord  Ehury,  supra).  The  measure  of  damages  for  breach  of  warranty  is 
what  the  plaintiff  has  lost  by  losing  the  contract  which  the  defendant 
director  warranted  his  authority  to  make  {In  re  National  Coffee  Balace  Co., 
1883,  24  Ch.  D.  367  ;  Meek  v.  Wendt  &  Co.,  1888,  21  Q.  B.  D.  126). 

Fraud  hy  Directors. — Directors  may  not  only  exceed  their  authority, 
but  abuse  it.  They  may  be  guilty  of  fraud.  In  such  a  case  the  rule  of 
law  is  that  a  company  is  liable  for  all  the  acts  of  its  servant  within  the 
scope  of  his  authority,  however  much  the  servant  acting  as  such  may  have 
abused  that  authority.  There  is  no  difference  between  fraud  and  any  other 
wrong  {Barwick  v.  English  Joint  Stock  Bank,  1866,  L.  E.  2  Ex.  265  ;  Mackay  v. 
Commercial  Bank  of  New  Brunswick,  1873,  L.  E.  5  P.  C.  394).  A  banking 
company  was,  for  instance,  held  liable  where  the  manager  had,  by  a  lying 
telegram,  got  a  bill  accepted  in  which  the  bank  was  interested  {Mackay  v. 
Com,mercial  Bank,  sitpra).  So  where  a  bank  manager  had  given  a  fraudu- 
lent guarantee  of  a  person's  solvenc}^  {Swift  v.  Winterhotham-,  1872,  L,  E.  8 
Q.  B.  244).  It  is  not  necessary  that  the  company  should  have  derived  any 
benefit  from  the  fraud  {British  Mutual  Banking  Co.  v.  Charmaood  Fm-est 
Bwy.  Co.,  1887, 18  Q.  B.  D.  717).  But  to  render  the  company  liable  the  agent 
must  have  been  acting  for  the  company,  not  for  himself,  i.e.  to  promote  his 
own  private  ends  {British  Mutual  Banking  Co.  v.  Charnwood  Forest  Bv:y. 
Co.,  supra). 

Fraud  of  Co-directors. — A  director  is  not  responsible  for  the  fraud  of 
his  co-directors,  for  a  director  cannot  be  held  liable  for  being  defrauded :  so 
to  hold  would  make  his  position  intolerable  {Land  Credit  Co.  of  Ireland  v. 
Lord  Fermoy,  1870,  L.  E.  5  Ch.  772;  In  re  Charles  Denham  &  Co.,  1884,  25  Ch. 
D.  752).  A  director  is  not  liable,  for  instance,  if  a  cheque  drawn  with  his 
sanction  for  a  proper  purpose,  e.g.  paying  for  stamps  on  share  warrants,  is 
misappropriated  by  a  co-director  {Ferry's  case,  1876,  34  L.  T.  717),  but  if 
a  fraudulent  act  is  being  done  by  his  co-directors  it  is  not  enough  for  a 
director  to  protest  {Joint  Stock  Discount  Co.\.  Brown,  L.  E.  8  Eq.  381 ;  Grimivade 
v.  Mutual  Society,  1885,  52  L.  T.  417 ;  Bamskill  v.  Edwards,  1886,  31  Ch.D. 
100).  What  will  constitute  notice  to  a  director  of  a  fraudulent  or  idtra 
vires  act  on  the  part  of  his  co-directors  was  discussed  in  Ashurst  v.  Mason 
1875,  L.  E.  20  Eq.  225  ;  In  re  Beese  Biver  Silver  Mining  Co.,  W.  N.,  1867,  139. 
Notice  may  be  implied  from  a  director  though  he  has  not  been  present  at 
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the  meeting  at  which  the  wrong  thing  was  done,  hearing  minutes  recording 
the  transaction  read  and  contirmed,  and  see  In  re  Hampshire  Land  Co., 
[1896]  2  Ch.  743.  The  presumption  is  that  a  director  will  not  disclose 
his  fraud  to  his  co-directors  {Kennedy  v.  Green,  1835,  3  Myl.  &  K.  699). 
Where  a  new  director,  on  joining  the  board,  finds  that  irregularities  or 
improprieties  have  been  committed,  he  ought  not  to  rush  at  once  into 
Chancery  {In  re  Irrigation  Co.  of  France,  1871,  L.  E.  6  Ch.  191;  and  see 
Turquand  v.  Marshall,  1868,  L.  E.  4  Ch.  386). 

If  directors  wrongfully  exclude  a  co-director  from  acting  as  such,  and 
thus  inflict  an  individual  injury  on  him,  he  can  obtain  an  injunction  to 
restrain  them  from  doing  so  {PulhrooJc  v.  Richmond  Mining  Co.,  1878,  9  Ch. 
D.  610). 

Fees. — A  director  is  not,  from  the  mere  fact  of  being  a  director,  entitled 
to  any  remuneration  for  his  services.  His  position  is  not  that  of  a  servant 
but  of  a  managing  partner  {Sutton  v.  West  Cork  Bivy.  Co.,  1883,  23  Ch. 
D.  672).  To  recover  remuneration  he  must  show  a  contract  {Dunston  v.  Im- 
perial Gas  Co.,  1820,  3  Barn.  &  Aid.  125),  otherwise  the  fees  are  in  the  nature 
of  a  gratuity  voted.  Commonly  the  articles  fix  a  remuneration,  and  if  they 
do  so  it  is  an  authority  to  the  directors  to  pay  themselves  the  amount  of 
such  fees  {Melhado  v.  Porte  Allegre,  1873,  L.  E.  9  C.  P.  503).  A  person, 
however,  who  acts  &-s  director,  with  articles  before  him  fixing  the  directors' 
fees,  enters  into  a  contract  with  the  company  to  serve  as  a  director  at  the 
rate  of  the  remuneration  contemplated  by  the  articles  {Swahey  v.  Poi-t 
Darwin  Gold  Mining  Co.,  1889,  1  Meg.  385),  and  for  fees  so  agreed  to 
be  paid  he  may  sue  the  company  {Eden  v.  Bidsdale's  Bwy.  Lamp  Co., 
1889,  23  Q.  B.  D.  368 ;  In  re  Dale  &  Plant,  1890,  43  Ch.  D.  255).  Where 
there  is  no  contract  a  trading  company  may  do  what  is  ordinarily  and 
reasonably  done  in  such  business  as  it  carries  on,  with  a  view  either  to 
getting  better  work  from  its  servants  or  attracting  customers,  but  it  can 
only  vote  its  directors  or  officials  a  gratuity  while  the  company  is  a  going 
concern  {Hiitton  West  Cork  Rwy.  Co.,  1883,  23  Ch.  D.  654).  "  Gratitude 
is  the  expectation  of  future  favours." 

If  directors  improperly  pay  themselves  remuneration  they  will  be 
ordered  to  repay  it,  e.g.  where  no  remuneration  was  by  articles  to  be  paid 
unless  the  company  paid  a  dividend  of  £5  per  cent.,  and  a  dividend  of  £5 
per  cent,  had  been  paid,  but  never  earned  {Leeds  Estate  Co.  v.  Shepherd, 
1887,  36  Ch.  D.  808 ;  and  see  In  re  Whitehall  Court,  1887,  56  L.  T.  280;  In 
re  A.  M.  Wood's  Ship  and  Woodite  Protection  Co.,  1890,  2  Meg.  164). 

There  is  no  rule  that  directors'  fees  are  only  to  be  paid  out  of  profits 
{In  re  Lundy  Granite  Co.,  1870,  26  L.  T.  673).  Directors  may  prepay  their 
shares  to  discharge  fees  due  to  them  {Mason's  case,  1882,  30  W.  E.  378 ; 
Poole  s  case,  1878,  9  Ch.  D.  328;  but  see  Sykes'  case,  1871,  L.  E.  13  Eq.  255).  A 
director-shareholder  cannot  prove  for  fees  voted  him  by  a  general  meeting 
in  competition  with  creditors,  such  fees  being  due  to  him  "  in  his  character 
of  a  member"  {In  re  Leicester  Club  Co.,  1885,  30  Ch.  D.  627),  but  this  is  not 
so  in  the  case  of  arrears  of  salary  due  to  a  managing  director  {In  re  Dcdc  & 
Plant,  1889,  43  Ch.  D.  255). 

Directors'  Liability. — Directors  as  agents  merely  of  the  company  cannot 
be  held  personally  liable  for  a  breach  of  contract  by  the  company,  but 
whenever  an  agent  is  liable  to  third  parties,  directors  will  be  liable ;  for  in- 
stance, on  a  warranty  of  authority.  When  the  liability  would  attach  to  the 
principal,  and  the  principal  only,  the  liability  is  the  liabiUty  of  the  company 
{Ferguson  v.  Wilson,  1866,  L.  E,  2  Ch.  89).  Nor  can  directors  be  held 
liable  for  being  defrauded :  so  to  hold  would  make  their  position  intolerable 
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{Land  Credit  Co.  of  Ireland  v.  Lord  Fermoy,  1870,  L.  E.  6  Ch.  772).  Acts 
of  misconduct  by  directors  are  commonly  spoken  of  as  misfeasance.  It 
would  be  more  correct  to  describe  them  as  breaches  of  duty.  The  liability  is 
correlative  to  and  flows  from  the  duty.  Directors,  as  Jessel,  M.  R,  said, in  In 
re  Forest  of  Bean  Coal  Mining  Co.,  1878,  10  Ch.  D.  452,  are  bound  to 
use  fair  and  reasonable  diligence  in  the  discharge  of  their  duties  and  to  act 
honestly,  but  they  are  not  bound  to  do  more  (and  see  per  Lord  Hardwicke 
in  Charitable  Corporation  v.  Sutton,  2  Atk.  405).  They  are  not  liable, 
for  instance,  for  a  mere  error  of  judgment  {Turquand  v.  Marshall,  1868, 
L.  E.  4  Ch.  386 ;  Grimioade  v.  Mutual  Society,  1884,  52  L.  T.  409  ;  London 
Financial  Associatmi  v.  Kelk,  1881,  20  Ch.  D.  146).  Thus  where  a  com- 
pany was  formed  expressly  for  the  purchase  of  a  bill-broking  business 
which  was  known  to  have  a  large  amount  of  ill-secured  debts,  the  directors 
were  held  not  liable  for  completing  the  purchase,  although  the  transaction 
turned  out  absolutely  ruinous  (Overend,  Curney,  &  Co.  v.  Gihh,  1872,  L.  E.  5 
H.  L.  480) ;  so  directors  were  held  not  liable  for  approving  a  transfer  of 
shares  from  a  solvent  to  an  insolvent  shareholder,  they  having  exercised  a 
hond  fide  though  erroneous  judgment  {In  re  Faure  Electric  Accumtdator 
Co.,  1888,  40  Ch.  D.  141);  nor  will  they  be  held  liable  for  going  to 
allotment  on  an  insufficient  subscription  if  they  have  exercised  a  hond  fide 
discretion  in  the  matter  {In  re  Madrid  Bank,  1866,  L.  E.  2  Eq.  216  ;  In  re 
Liverpool  Household  Stores,  1890,  59  L.  J.  Ch.  621). 

Misfeasance. — There  are  several  classes  of  misfeasance.  The  principal  is 
misapplying  the  funds  of  the  company.  It  is  a  well-settled  principle  that 
the  governing  body  of  a  trading  corporation  cannot  in  general  use  the  funds 
of  the  community  for  any  purpose  other  than  those  for  which  they  were 
contributed  {Bickering  v.  Shephenson,  1872,  L.  E.  14  Eq.  322).  If  directors 
apply  the  funds  of  the  company  to  ultjxo  vires  purposes,  they  are  liable  to 
replace  them,  however  honestly  they  may  have  acted,  e.g.  if  they  have  mis- 
apprehended the  scope  of  the  company's  objects  {Cullerne  v.  London  and 
Suburban  Building  Society,  1890,  39  W.  E.  89 ;  In  re  Liverpool  Household 
Stores,  1890,  59  L.  J.  Ch.  519).  A  director  cannot  justify  sanctioning  an 
improper  payment  by  asserting  ignorance  of  the  purposes  for  which  the 
money  was  meant  to  be  apphed  {Land  Credit  Co.  of  Ireland  v.  Lord  Fermoy, 
1869,  L.  E.  8  Eq.  12  ;  In  re  National  Funds  Assurance  Co.,  1878,  10  Ch.  D. 
128).  Thus  a  director  who  signs  cheques  for  the  company  is  bound  to 
inform  himself  of  the  purpose  for  whicli  the  cheques  are  being  given  {Joint 
Stock  Biscount  Co.  v.  Brown,  1869,  L.  E.  8  Eq.  381 ;  and  see  Marzetti's  case, 
1880,  28  W.  E.  541).  Other  instances  of  misapplication  are  spending  money 
in  rigging  the  market  {Marzetti's  case,  supra),  in  buying  the  company's  shares 
{Evans  v.  Coventry,  1856,  8  De  G.,  M.  &  G.  845  ;  Trevor  v.  Whitworth,  1887, 
12  App.  Cas.  409),  in  bribing  bankers  to  open  an  account  {In  re  Imperial 
Land  Go.  of  Marseilles,  1870,  L.  E.  10  Eq.  298),  in  paying  dividends  out  of 
capital.  This  last  is  the  commonest  mode  of  misapplying  a  company's 
funds. 

If  directors  declare  a  dividend  or  bonus  relying  on  a  balance-sheet  bond 
fide  made  out  with  proper  assistance,  and  showing  as  accurately  as  circum- 
stances will  permit  the  financial  position  of  the  company  up  to  that  date, 
the  Court  will  not,  without  strong  reasons,  declare  the  dividend  improper 
{Bance's  case,  1870,  L.  E.  6  Ch.  104) ;  but  directors  cannot  delegate  their 
responsibilities  to  agents.  Though  they  may  employ  accountants  and 
actuaries,  they  must  still  exercise  their  judgment  as  business  men  upon  the 
balance-sheets  and  estimates  submitted  to  them  {Leeds  Estate  Building 
Co.  V.  Shepherd,  1887,  36  Ch.  I).  787).     The  principal  cases  on  payment 
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of  dividends  out  of  capital,  besides  the  above,  are  Flitcroft's  case,  1882,  21 
Ch.  D.  519  ;  In  re  Charles  Denham,  1883,  25  Ch.  D.  752  ;  In  re  Oxford 
Building  Society  v.  Investment  Society,  1886,  25  Ch.  D.  502;  Municijml  Free- 
hold Zand  Co.  v.  Pollington,  1890,  63  L.  T.  238  ;  In  re  National  Funds 
Assu7'ance  Co.,  1878,  10  Ch.  D.  126  ;  In  re  Sharpe,  Masonic  and  General 
Life  Assurance  Co.  v.  Sharpe,  35  Sol.  J.  529.  As  to  what  are  profits  for 
purposes  of  dividends,  see  Dividends,  infra  p.  200. 

Joint  and  Several  Liability. — Where  dividends  have  been  improperly 
paid  out  of  capital,  the  directors  at  the  time  when  such  dividends  were 
respectively  paid  are  jointly  and  severally  liable  for  the  amount  so  paid 
away  in  each  year  of  their  directorship,  and  will  be  ordered  to  repay  the 
amount  with  interest  at  4  per  cent.  {Leeds  Estate  Co.  v.  Shepherd,  1887, 
36  Ch.  D.  787). 

Statute  of  Limitations. — Directors  may  set  up  the  Statute  of  Limitations 
where  the  misfeasance  is  not  due  to  "  fraud  or  fraudulent  breach  of  trust " 
{In  re  Lands  Allotment  Co.,  [1894]  1  Ch.  616). 

Directors  may  also  be  liable  for  negligence,  or  nonfeasance.  The  negli- 
gence for  which  a  director  will  be  held  liable  must  be  such  as  would  make 
him  liable  in  an  action.  Mere  imprudence  is  not  negligence  nor  is  want  of 
judgment  {Marzettis  case,  1879,  28  W.  E.  543).  The  imprudence  or  error 
of  judgment  to  render  a  director  liable  must  amount  to  crassa  negligentia 
{Overend,  Giirney,  &  Co.  v.  Gibb,  1873,  L.  E.  5  H.  L.  480  ;  In  re  Liverpool 
Household  Stores,  1890,  59  L.  J.  Ch.  618).  Nonfeasance  is  not  misfeasance, 
unless  it  amounts  to  a  breach  of  duty  {In  re  Wedgewood  Coal  and  Iron  Co., 
1882,  31  W.  E.  182).  Directors  not  suing  for  a  debt,  for  instance,  is  not 
misfeasance  {In  re  Forest  of  Bean  Coal  Mining  Co.,  1878,  10  Ch.  D.  450),  or 
allowing  in  their  discretion  calls  to  remain  unpaid  {In  re  Liverpool  Household 
Stores,  supra),  or  acting  without  their  qualification  {In  re  Coventry  &  Dickson's 
case,  1880, 14  Ch.  D.  660);  but  a  director  signing  cheques  without  inquiry  as 
to  their  purpose  is  misfeasance  {Joint  Stock  Discount  Co.  v.  Drown,  1869,  L.  E. 
8  Eq.  381).  The  commonest  kind  of  misconduct  by  directors  is  the  taking 
of  secret  profits.  The  rule  that  an  agent  cannot  make  any  profit  out  of  his 
agency  without  the  consent  of  his  principal  applies  with  peculiar  stringency 
between  directors  of  joint-stock  companies  and  their  shareholders  {Hay's 
case,  1875,  L.  E.  10  Ch.  593 ;  Boston  Deep  Sea  Fishing  Co.  v.  Ansell 
1888,  39  Ch.  D.  339).  A  director  must  not  put  himself  in  a  position  in 
which  his  duty  and  his  interest  conflict  {Parker  v.  M'Kenna,  1874,  L.  E.  10 
Ch.  96).  A  director  must  not,  for  example,  accept  a  retaining  fee  in  the 
shape  of  shares,  commission,  or  anything  else  of  value  from  a  vendor  or 
promoter  of  the  company  or  any  other  person  with  an  adverse  interest 
{Benson  v.  Heathorn,  1842,  1  Y.  &  C.  C.  326).  A  director,  secretary,  or  other 
agent  of  a  company  accepting  such  a  secret  present  from  the  company's 
vendor  or  promoter  receives  it  to  the  use  of  the  company,  and  is  liable  to 
account,  at  the  option  of  the  company,  either  (by  way  of  damages)  for  the 
value  of  the  shares  at  the  time  they  were  presented  to  him  or  for  the  shares 
themselves  and  their  proceeds  if  they  have  increased  in  value  {Pearson's 
case,  1877,  5  Ch.  D.  336  ;  M'Kay's  case,  1875,  2  Ch.  D.  1 ;  Carting's  case, 
1875,  1  Ch.  D.  115  ;  Nant-y-glo  Iron  Wm^ks  v.  Grove,  1878,  12  Ch.  D. 
738  ;  In  re  Newman  &  Co.,  [1895]  1  Ch.  685).  Directors  may  accept 
a  present  of  shares  if  the  transaction  is  a  perfectly  open  and  honest  one 
{In  re  British  Seamless  Paper  Box  Co.,  1881,  17  Ch.  D.  467).  In  this  case 
the  company  was  a  private  one,  consisting  of  eight  members  only,  who 
knew  all  about  the  transaction.  It  was  not  a  secret  profit.  If  articles 
sanction  a  director  making  a  profit  out  of  a  contract  with  his  company. 
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provided  he  declares  his  "  interest "  in  such  contract,  it  is  not  enough  foi* 
him  to  state  that  he  has  an  interest ;  he  must  state  the  nature  of  it  {Imperial 
Mercantile  Credit  Association  v.  Coleman,  1874,  L.  E.  6  H.  L.  198 ;  Turnbull 
V.  West  Biding  Athletic  Club,  1894,  W.  IST.  4).  The  cases  in  which  directors 
in  disregard  of  this  elementary  principle  of  agency  have  accepted  their 
qualification  from  promoters  or  vendors  are  unfortunately  numerous. 
Pearsons  case,  1884,  5  Ch.  D.  336  ;  Ray's  case,  1875,  L.  R  10  Ch.  593 ; 
De  Ruvignc's  case,  1877,  5  Ch.  D.  306  ;  In  re  Carriaxfe  Co-operative  Supply 
Association,  1884,  27  Ch.  D.  322,  are  some  of  the  cases  in  which  the  direc- 
tors have  been  required  to  account. 

Secret  Commission. — They  must  equally  account  for  a  secret  commission 
received  by  them  {Boston  Deep  Sea  Fishing  Co.  v.  Ansell,  1888,  39  Ch. 
D.  339  ;  Barrow's  case,  1880,  28  W.  K.  341 ;  Metropolitan  Bank  v.  Hciron, 
1880,  5  Ex.  D.  319  ;  Lister  v.  StuUs,  1890,  45  Ch.  D.  1). 

Sale  to  Com.pany. — If  a  director  sells  his  own  property  or  property  in 
which  he  is  interested,  e.g.  a  coal  mine  or  a  ship,  to  the  company  without 
disclosing  his  ownership  or  interest,  the  company  is  entitled  on  discovering 
the  truth  to  rescind  or  ratify  the  contract  of  purchase  at  its  option  {In  re 
Cape  Breton  Co.,  1885,  29  Ch.  D.  795)  (affirmed  sub  nom.  Bentinck  v. 
Fenn,  1887,  12  App.  Cas.  652) ;  North-  West  Transportation  Co.  v.  Beatty, 
1887,  12  App.  Cas.  589);  but  to  establish  a  case  of  misfeasance  in  such  a 
■case  it  must  be  shown  that  the  company  has  suffered,  e.g.  that  the  price 
aX  which  the  director  sold  his  own  property  to  the  company  without 
vdisclosure  was  in  excess  of  the  real  value  of  the  property  {Bentinck  v. 
Fenn,  supra). 

Criminal  Liability. — The  Court  may,  under  sec.  167  of  the  Companies 
Act,  in  a  winding-up  by  the  Court,  and  under  sec.  168  in  a  voluntary 
winding-up,  direct  the  liquidator  to  prosecute  directors.  The  Court  has 
refused  to  do  so  where  the  funds  were  very  small  and  the  creditors 
opposed  {In  re  Eupion  Fuel  and  Gas  Co.,  W.  N.  1875,  10 ;  In  re  Northern 
Counties  Bank,  1883,  31  W.  E.  546),  but  the  creditors'  opposition  must  be  bond 
fide  {In  re  Charles  Denham  &  Co.,  1884,  32  W.  E.  970 ;  and  see  B.  v.  Stuart, 
[1894]  1  Q.  B.  310). 

Board  Meetings. — "  Whatever  authority,"  says  Turner,  L. J.,  in  Nicol's 
case  {In  re  Royal  British  Bank,  1859,  3  De  Gr.  &  J.  440),  "  is  given  by  share- 
holders to  directors  is  given  to  them  as  a  body  and  not  to  each  of  them 
individually,  the  reason  of  their  being  required  to  act  together  being,  of 
course,  that  the  company  may  have  the  benefit  of  their  collective  wisdom 
{D'Arcy  v.  Tamar  Bwy.  Co.,  1867,  L.  E.  2  Ex.  158 ;  In  re  Portuguese 
Consolidated  Copper  Mines,  1889,  42  Ch.  D.  167).  The  directors  are  to 
bind  the  company  only  when  acting  as  a  board  {In  re  Gt.  Northern  Salt 
and  Chemical  Works,  1889,  59  L.  J.  Ch.  288).  But  a  contract  made  by 
the  directors  may  bind  a  company  though  the  directors  have  never  met — 
though  their  signatures  have  been  collected  at  their  private  houses — if 
the  person  with  whom  the  contract  is  made  has  a  right  to  presume 
omnia  rite  acta  {In  re  Bonelli  Telegraph  Co.,  1871,  L.  E.  12  Eq.  246;  D'Arcy 
V.  Tamar  Bioy.  Co.,  supra)."  It  is  a  corollary  from  this  principle  that 
the  company  is  entitled  to  have  its  directors  act  assembled  in  council, 
that  every  director  who  is  within  reach  must  have  notice  of  every  board 
meeting  of  the  company  {Halifax  Sugar  Refining  Co.  v.  Franklyn,  1889, 
59  L.  J.  Ch.  593).  If  notice  of  a  meeting  is  not  given  or  sent  to  all  the 
directors  to  whom  it  could  be  given  or  sent,  the  meeting  is  a  bad  one, 
and  an  allotment  of  shares,  for  instance,  made  at  it  is  invalid  {In  re 
Portuguese  Consolidated  Copper  Mines,  supra;  In  re  Homer  District  Gold 
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Mines,  1888,  39  Ch.  D.  546).  Notice  need  not  be  given  of  the  special 
business  to  be  transacted  at  the  meeting  (Za  Compagnie  de  Mayville  v. 
Whitley,  [1896]  1  Ch.  788).  Board  meetings  are  usually  held  at  the  head 
office  of  the  company,  but  there  is  nothing  in  the  general  law  to  prevent 
directors  holding  their  meetings  at  such  places  as  they  think  proper  {In  re 
Regent  United  Service  Stores,  1878,  8  Ch.  D.  83).  The  directors  usually 
elect  a  chairman  of  their  meetings  (Table  A,  Art.  67).  The  directors 
caimot  act  by  a  quorum  unless  the  articles  authorise  it,  but  they  may  act 
by  a  majority  {York  Tramways  Co.  v.  Willows,  1882,  8  Q.  B.  D.  698). 

Management :  Accounts. — Directors  must  keep  proper  books  of  accounts — 
open  to  the  inspection  of  members — and  prepare  and  lay  before  the 
company,  once  at  least  every  year,  an  income  and  expenditure  account  and 
a  balance-sheet  in  the  form  given  in  the  Companies  Act.  Directors  who 
have  omitted  this  duty  may  be  held  jointly  and  severally  liable  to  repay  sums 
by  way  of  dividend  improperly  paid  out  of  capital  in  consequence  {In  re 
Oxford  Benefit  Building  Society,  1887,  35  Ch.  D.  502 ;  and  see  Leeds  Estate 
Co.  V.  Shepherd,  1887,  36  Ch.  D.  809).  If  directors  declare  a  dividend  or 
bonus  relying  on  a  balance-sheet  hond  fide  made  out  with  proper  assistance, 
and  showing  as  accurately  as  circumstances  will  permit  the  financial 
position  of  the  company  up  to  that  date,  the  Court  will  not,  without  strong 
reasons, declare  the  dividend  improper  {Ranees  case,  1871,  L.  li.  6  Ch.  104); 
but  directors  cannot  delegate  these  responsibilities  to  agents.  They  may 
employ  accountants  and  actuaries,  but  they  must  still  exercise  their  judg- 
ment as  business  men  upon  the  balance-sheets  and  estimates  submitted  to 
them  {Leeds  Estate  Building  Co.  v.  Shepherd,  supra).  Auditors — always  pro- 
vided for  by  the  articles — are  the  agents  of  the  shareholders  {Nicol's  case, 
1859,  3  De  G.  &  J.  440).  They  are  also  officers  of  the  company  and  liable 
as  such,  but  not  if  only  de  facto  auditors  and  never  duly  appointed  {In  re 
Western  Counties  Steam  Bakeries  Co.,  [1897]  1  Cli.  617).  Their  duties  and 
liabilities  have  been  very  fully  discussed  lately  in  In  re  Kingston  Cotton 
Mills  Co.,  No.  1,  [1896]  1  Ch.  6 ;  No.  2,  [1896]  2  Ch.  279.     See  Auditors. 

Balance  -  Sheets.  —  Balance  -  sheets  are  for  the  protection  of  share- 
holders, but  for  the  protection  of  the  public  the  Legislature  has 
further  required  (Companies  Act,  s.  27)  every  company  under  the  Act 
with  a  capital  divided  into  shares  to  send  to  the  Registrar  of  Joint-Stock 
Companies  every  year,  under  a  penalty,  a  summary  of  its  capital  and  a  list 
of  members.  The  chief  cases  illustrating  this  duty  of  the  company  are 
—Gibson  v.  Barton,  1874,  L.  R.  10  Q.  B.  329;  Edmonds  v.  Roster,  1876,  45 
L.  J.  M.  C.  41 ;  In  re  Breton  M.  and  G.  Life  Assoc,  1888,  39  Ch.  D.  61 ; 
R.  V.  Newton,  1879,  48  L.  J.  M.  C.  77 ;  R.  v.  Catholic  L.  and  F.  Instit.,  1883, 
48  L.  T.  675. 

Books. — Entries  in  the  books  of  a  company  are  evidence  against  the 
company  in  respect  of  the  matters  to  which  the  entries  relate,  in  the 
same  way  as  the  books  kept  by  a  tradesman  are  {In  re  Branksea  Island  Co. 
(No.  1),  1888,  1  Meg.  12,  23).  Directors  can  create  no  lien  on  the 
company's  books  {In  re  Caintal  Fire  Insur.  Assoc,  1883,  14  Ch.  D.  408), 
nor  can  a  mortgagee  of  the  general  effects  of  the  company  seize  them  (/w  re 
Clyne  Tinplate  Co.,  1882,  47  L.  T.  439). 

Secretary. — The  secretary  of  a  company  is  a  mere  servant  {Barnett  v. 
South  London  Tramways  Co.,  1887,  18  Q.  B.  D.  815).  He  has  no  power 
to  make  representations  as  to  tlie  state  of  the  company's  business  {Partridge 
v.  Albert  Life  Assur.,  1872,  16  Sol.  J.  199),  or  strike  a  name  off  the  register 
(  Whcatcroft's  case,  1872,  29  L.  T.  326). 

Interference  of  Court. — The  Court  never  interferes  to  prescribe  to  trading 
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companies  what  they  shall  do  as  to  their  own  internal  affairs  (Zamhert  v, 
Neuchatel  Asphaltc  Co.,  1882,  30  W.  E.  914).  Nothing  could  be  more  mis- 
chievous than  such  interference.  The  limit  which  the  Court  has  laid  down 
is  a  very  definite  and  intelligible  one.  The  sole  question  is  whether  the 
step  about  to  be  taken  is  within  the  competence  of  the  shareholders  as  a 
body.  If  it  is,  the  matter  must  be  left  to  their  discretion  {Macdougall  v. 
Jersey  Imperial  Hotel  Co.,  1865, 2  Hem.  &  M.  534).  So  with  directors'  manage^ 
ment.  If  they  keep  within  their  powers  the  Court  will  not  interfere. 
It  says  in  efiect  to  a  complaining  shareholder :  "  If  you  want  to  alter 
the  management  of  the  affairs  of  the  company,  go  to  a  general  meeting, 
and  if  they  agree  with  you  they  can  pass  a  resolution  obhging  the  directors 
to  alter  their  course  of  proceeding  "  {Isle  of  Wight  Rwy.  Co.  v.  Tahourdin, 
1884,  25  Ch.  D.  330 ;  In  re  Professional  Benefit  Building  Society,  1871,  L.  E. 

6  Ch.  862).  For  instance,  the  Court  will  not  interfere  with  the  discretion 
of  directors  in  making  a  call  (Odessa  Tranuvays  Co.  v.  Mendel,  1878,  8  Ch. 
D.  235),  or  attributing  certain  items  of  expenditure  to  capital  instead  of 
income  {In  re  Bridgexoater  Navigation  Co.,  [1891]  1  Ch.  176),  or  forming  a 
reserve  fund  if  the  articles  render  such  reserve  fund  optional  {Zamhert  v. 
HetcchatelAsphalte  Co.,  1882, 30  W.E.  913),  or  paying  losses  within  an  excepted 
.risk  under  a  fire  policy  {Tannhorn  v.  Boyal  Insurance  Co.,  1864,  10  Jur. 
.N.  S.  291),  or  force  directors  on  a  company  though  duly  elected  against  the 
wish  of  a  general  meeting  {Harhen  v.  Phillips,  1883,  23  Ch.  D.  40),  or  compel 
'directors  to  summon  a  meeting  {Macdougall  v.  Gardiner,  1875,  L.  E.  10  Ch. 
■606).  A  shareholder  who  objects  to  the  mode  in  which  the  company's  business 
is  carried  on  should  retire.  He  cannot  dissolve  or  wind  up  the  company 
against  the  wish  of  the  other  shareholders  {Sweeny  y.  Smith,  1868,  L.  E. 

7  Eq.  324). 

But  the  Court  will  interfere,  either  by  injunction  or  by  exacting  an 
undertaking,  to  prevent  directors  acting  in  violation  of  the  constitution  of 
the  company  before  the  company  can  meet,  if  their  so  acting  will  be  likely 
to  do  serious  harm,  such  as  transferring  a  shipping  company's  business  from 
London  to  Southampton  {Harhen  v.  Phillips,  1883,  23  Ch.  D.  32);  and  it 
will  also  interfere  to  prevent  a  majority  benefiting  themselves  at  the 
expense  of  the  minority  by,  for  instance,  compromising  an  action  for  a 
■consideration  and  appropriating  the  consideration  among  themselves 
^{Menier  v.  Hoopers  Telegraph  Works,  1874,  L.  E.  9  Ch.  350). 

Promoters  and  Promotion. — The  constitution  of  a  company,  sketched 
;above,  is  merely  a  means  to  an  end — the  carrying  on  by  the  company 
of  some  business,  the  building  of  a  pier  or  a  railway,  the  working 
of  a  mine  or  a  patent.  It  is  the  person  called  a  promoter  who 
determines  what  this  end  shall  be,  and  who  sets  the  statutory  machinery 
of  formation  in  motion.  Promoter  is  a  term  not  of  law  but  of 
business,  summing  up,  as  Bowen,  L.J.,  said,  a  number  of  business 
operations  familiar  to  the  commercial  world  by  which  a  company  is 
generally  brought  into  existence  {Whcdey  Bridge  v.  Green,  1879,  5  Q.  B.  D. 
109).  Promoter  in  the  Directors'  Liability  Act,  1890,  s.  3,  subs.  (2),  means  a 
person  who  was  a  party  to  the  preparation  of  the  prospectus  otherwise 
than  in  a  professional  capacity.  Preparing  or  settling  the  prospectus, 
forming  the  company,  negotiating  agreements  between  vendors  and  an 
hitended  company,  providing  directors,  making  contracts  for  the  company, 
or  otherwise  actively  engaging  either  alone  or  in  co-operation  with  others 
in  the  formation  of  a  joint-stock  company  will  make  a  man  a  promoter 
{Bagnall  v.  Carlton,  1877,  6  Ch.  D.  382 ;  Emma  Silver  Mining  Co.  v.  Grant, 
1879,  11  Ch.  D.  936);  but  a  mere  projector  is  not  a  promoter  {Erlanger  v. 
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New  Sombrero  Phosphate  Co.,  1877,  3  App.  Cas.  1235).  Whether  a  person  is 
or  is  not  a  promoter  is  a  question  of  fact,  not  of  law,  and  must  in  each  case 
be  determined  with  due  regard  to  all  the  circumstances  (In  re  Whaley 
Bridge  v.  Green,  supra).  This  is  all  that  can  be  said.  Persons  combining 
as  promoters  of  a  joint-stock  company  are  not  partners  so  as  to  be  liable 
for  each  other's  acts  {Hamilton  v.  Smith,  1858,  5  Jur.  N.  S.  32;  Reynell  v. 
Lewis,  1846,  15  Mee.  &  W.  517,  529),  but  they  may  be  {ibid.).  Promoting 
syndicates,  incorporated  and  unincorporated,  are  very  common  now. 

The  promoter,  as  Lord  Cairns  remarks  in  Erlanger  v.  New  Sombrero  Co. 
{supra),  has  in  his  hands  the  creation  and  moulding  of  the  company.  He  has 
the  power  of  defining  how  and  when,  and  in  what  shape  and  under  what 
supervision  it  shall  start  into  existence  and  begin  to  act  as  a  trading  corpora- 
tion. It  is  he  who  selects  the  directors,  who  gives  them  such  powers  as  he 
chooses.  It  is  he  who  settles  the  regulations  of  the  company — regulations 
under  which  the  company  as  soon  as  it  comes  into  existence  may  find  itself 
bound  to  anything,  not  in  itself  illegal,  which  the  promoter  may  have 
chosen.  This  control  of  the  promoter  over  the  company — so  plenary  and 
absolute — involves  a  correlative  responsibility,  and  out  of  this  responsibility 
arises  the  doctrine,  now  well  settled,  of  the  fiduciary  relation  of  the 
promoter  towards  the  company  he  creates.  It  is  an  artificial  doctrine  this 
fiduciary  relationship  of  the  promoter,  an  extension  of  the  doctrine  of 
agency,  a  sort  of  agency  by  anticipation ;  for  the  promoter  is  not  strictly 
speaking  an  agent  of  or  trustee  for  the  company  before  incorporation,  but  it 
is  a  salutary  and  necessary  fiction  of  equity  for  the  protection  of  the 
company.  In  virtue  of  this  fiduciary  relationship  the  promoter  is  account- 
able to  the  company  for  all  moneys  secretly  obtained  by  him  from  it. 
Secretly,  that  is  the  gist  of  the  wrong.  The  law  does  not  say  a  promoter 
may  not  make  a  profit  out  of  a  company  he  promotes  provided  he  makes 
full  and  fair  disclosure  to  the  company  of  what  he  is  getting,  and  the 
company  assents  to  it.  There  are  three  ways  in  which  a  promoter  may 
get  a  profit  legitimately.  He  may  get  it — (1)  from  the  company;  (2) 
from  the  company's  vendor  ;  or  (3)  he  may  be  at  once  vendor  and  promoter, 
and  get  it  in  that  way.  (1)  If,  for  instance,  the  articles  of  a  company 
provide  that  promotion  money,  a  sum  say  of  £10,000,  shall  be  paid  by  the 
company  to  its  promoter  for  his  services,  nothing,  legally  speaking,  can  be 
said  against  it.  (2)  The  promoter  may  receive  a  commission  from  the 
!:  vendor  in  cash  or  fully-paid  shares.  To  make  him  accountable  to  the 
I  company  for  such  commission  it  must  be  shown  that  the  price  at  which 
[  the  property  was  sold  to  the  company  had  been  swollen  and  exaggerated 
i  purposely  and  fraudulently  for  the  purpose  of  making  the  company  pay 
I  promotion  money  in  addition  to  what  is  understood  to  be  the  real  purchase 
money,  as  between  the  parties.  Lydney  and  Wir/pool  Iron  Co.  v.  Bird,  1886, 
33  Ch.  D.  85,  is  a  good  illustration  of  this.  (3)  The  third  case,  where  the 
promoter  is  also  vendor,  is  well  exemplified  in  Erlanger  v.  New  Sombrero 
Phosphate  Co.,  1877,  3  App.  Cas.  1236.  The  vendor-promoter  there — a 
syndicate,  of  which  Baron  Erlanger  was  the  animating  spirit — had  an  island 
to  sell,  rich  in  phosphates.  The  syndicate  formed  a  company  to  buy  it,  but 
the  board  of  directors  with  which  they  fnrnished  the  company  they  created 
were  their  own  nominees — mere  dummies ;  under  these  circumstances  the 
company  was  held  entitled  to  rescission  of  the  contract  for  sale.  There  is 
nothing,  as  Lord  Cairns  pointed  out,  to  prevent  an  owner  of  property  from 
promoting  a  company  to  buy  it,  but  if  he  does  so  it  is  incumbent  upon  him 
— the  promoter-vendor — to  provide  the  company  with  an  executive,  that  is 
to  say,  with  a  board  of  directors,  who  shall  both  be  aware  that  the  property 
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which  they  are  asked  to  buy  is  the  property  of  the  promoters,  and  who 
shall  be  competent  and  impartial  judges  as  to  whether  the  purchase  ought 
or  ought  not  to  be  made.  The  good  sense  of  this  is  obvious.  As  to  the 
rights  of  the  company  where  rescission  has  become  impossible,  see  In  re  Cape 
Breton,  1886,  29  Ch.  D.  195,  and  Ladywell  Mining  Co.  v.  Brookes,  1887,  35 
Ch.  D.  413.  A  vendor-promoter  will  not  be  less  a  promoter  by  putting 
in  a  nominee-vendor  to  sell  to  the  company  (Glosier  v.  Bolls,  1890,  43 
Ch.  D.  442). 

Preliminary  Agreements. — In  the  process  of  promoting,  a  preliminary 
agreement  is  almost  indispensable ;  the  directors  must  be  able  when  the 
company  is  formed  to  come  forward  with  a  well-defined  scheme,  must  be 
able  to  tell  the  public  that  there  is  a  property  which  the  company  has 
acquired  or  can  acquire,  and  on  what  terms.  For  this  purpose  a  preliminary 
agreement  is  prepared,  and  it  takes  commonly  one  of  two  forms :  (i.)  an 
agreement  by  the  vendor  with  a  trustee  for  the  company,  defeasible  on  non- 
adoption  by  the  company ;  or  (ii.)  a  draft  agreement  by  the  vendor  with  the 
company.  In  either  case  the  agreement  is  referred  to  in  the  articles  of  the 
company  when  formed  as  proposed  for  adoption  by  the  company,  and 
the  articles  constitute  an  authority  to  the  directors  to  adopt  it ;  but  such 
authority  does  not  relieve  the  directors  of  the  duty,  as  agents  of  the  com- 
pany, of  taking  the  terms  of  the  proposed  agreement  into  careful  considera- 
tion as  business  men,  and  seeing  that  the  company  is  not  being  taken  advan- 
tage of.  The  improvident  adoption  by  directors  of  cut-and-dried  agreements 
made  by  promoters,  in  their  own  interests,  with  the  company,  is  one  of  the 
most  common  causes  of  ruin  to  companies.  Where  the  agreement  covers 
freeholds,  leaseholds,  etc.,  subject  to  a  mortgage,  patents,  licences,  trade 
marks,  copyrights,  book  debts,  goodwill,  or  the  benefit  of  contracts,  ad  valorem 
duty  will,  under  sec.  59  of  the  Stamp  Act,  1891,  have  to  be  paid,  but  not 
where  the  agreement  is  for  the  sale  of  any  estate  or  interest  in  (1)  lands, 
tenements,  hereditaments,  or  heritages ;  (2)  property  locally  situate  out  of 
the  United  Kingdom ;  (3)  goods,  wares,  or  merchandise ;  (4)  stock  or 
marketable  security ;  (5)  any  ship  or  vessel  (see  Alpe,  Stamp  Duties,  4th 
ed.,  116-120). 

The  Prospectus — Ofice  of. — Where  a  company  is  a  public  company  as 
distinguished  from  a  private  company,  that  is  to  say,  when  it  intends  to 
appeal  to  the  public  to  subscribe  its  capital,  the  first  step  after  registration 
of  the  company  is  to  issue  a  prospectus.  The  proper  office  of  a  prospectus 
is  to  invite  the  public  to  take  shares  in  the  new  company.  When  the 
shares  have  been  allotted,  its  office  is  exhausted,  and  the  liability  of  those 
who  issue  the  prospectus  to  the  allottees  does  not  follow  the  shares  into  the 
hands  of  the  transferees  {Peek  v.  Gurney,  1873,  L.  E.  6  H.  L.  377). 

Duty  of  those  who  Issue. — The  prospectus  issued  to  the  public  is  the 
basis  of  the  contract  to  take  shares  (Pulsford  v.  Bichards,  1855,  17  Beav. 
87),  and  those  who  put  before  the  public  such  a  prospectus  to  induce  them 
to  embark  their  money  in  a  commercial  enterprise  ought,  as  Lord  Herschell 
said  in  Derry  v.  Peek,  1889,  14  App.  Cas.  337,  376,  to  be  vigilant  to  see 
that  it  contains  such  representations  only  as  are  in  strict  accordance  with 
fact.  This  duty,  which  requires  in  these  days  to  be  emphasised,  is  well 
stated  by  a  very  distinguished  Vice-Chancellor  (Kindersley)  in  words  which 
Lord  Hatherley  called  a  "  golden  legacy."  "  Those  who  issue  a  prospectus," 
said  the  Vice-Chancellor,  "  holding  out  to  the  public  the  great  advantages 
which  will  accrue  to  persons  who  will  take  shares  in  a  proposed  undertaking, 
and  inviting  them  to  take  shares  on  the  faith  of  the  representations  therein 
contained,  are  bound  to  state  everything  with  strict  and  scrupulous  accuracy, 


COMPANY  185 

and  not  only  to  abstain  from  stating  as  fact  that  which  is  not  so,  but  to 
omit  no  one  fact  within  their  knowledge  the  existence  of  which  might  in 
any  degree  affect  the  nature  or  extent  or  quality  of  the  privileges  and  ad- 
vantages which  the  prospectus  holds  out  as  inducements  to  take  shares  " 
(^Nc'W  Brunswick  Central  Rtoy.  Co.  v.  Mtiggeridge,  1860,  1  Drew.  &  Sm.  381), 
approved  by  Lord  Chelmsford  {Central  Bivy.  Co.  of  Venezuela  v.  Kisch, 
1867,  L.  R  2  H.  L.  113). 

Disclosure  of  Contracts  in. — Not  content  with  this,  the  Legislature  in  the 
Companies  Act,  1867,  inserted  a  section  (s.  38)  requiring  every  prospectus 
to  specify  "  the  dates  and  names  of  the  parties  to  any  contract  entered  into 
by  the  company  or  the  promoters,  directors,  or  trustees  thereof,  before  the 
issue  of  the  prospectus  " ;  in  default,  the  prospectus  to  be  deemed  fraudulent 
on  the  part  of  the  promoters,  directors,  and  officers  of  the  company  know- 
ingly issuing  the  same  as  regards  any  person  taking  shares  in  the  company 
on  the  faith  of  such  prospectus  unless  he  should  have  had  notice  of  such  con- 
tract. Tfie  section  includes  parole  as  well  as  written  contracts  (Capel  v. 
Simes  Composition  Co.,  1888,  36  W.  E.  689),  and,  as  construed  in  Govcr's  case 
(In  re  Coal  Economising  Co.,  1875, 1  Ch.  D.  200),  covers  every  contract  which 
would  assist  a  person  in  determining  whether  he  would  become  a  share- 
holder in  the  company.  It  is  no  defence  to  non-disclosure  that  the  pro- 
moter or  director  bond  fide  believed  that  the  contracts  need  not  by  "law  be 
set  out  {Twycross  v.  Grant,  1877,  2  C.  P.  D.  469).  The  difficulty  of  knowing 
what  contracts  to  disclose,  sometimes  a  disclination  to  disclose  them,  has 
led  to  the  adoption  of  a  waiver  clause  in  prospectuses.  The  validity  of 
such  a  clause  has  never  been  adjudicated  upon,  but  must  be  regarded  as 
extremely  doubtful.  The  remedy  under  the  section  for  non-disclosure  is  a 
personal  one  against  the  wrong-doer  {Covers  case,  supra).  In  re  Bagnall 
&  Co.,  1875,  32  L.  T.  536 ;  Cornell  v.  Hay,  1873,  L.  E.  8  C.  P.  328 ;  Sullivan 
V.  Mitcalfe,  1880,  5  C.  P.  D.  455  ;  Craig  v.  Fhellins,  1876,  3  Ch.  D.  722  ;  and 
Bedgrave  v.  Hurd,  1881,  20  Ch.  1).  14,  are  other  illustrative  cases. 

Directors  Liability  Act. — In  the  Directors'  Liability  Act,  1890,  the 
Legislature  has  gone  a  step  further,  and  has  made  liable  for  untrue  state- 
ments in  a  prospectus  not  only  persons  who  are  directors  at  the  time  of  the 
issue  of  the  prospectus,  but  every  person  who  has  authorised  himself  being 
named  in  the  prospectus  as  a  director  or  as  having  agreed  to  become,  either 
immediately  or  after  an  interval  of  time,  a  director,  and  every  promoter  of 
the  company  and  every  person  who  has  authorised  the  issue  of  the  pro- 
spectus. If  a  person's  name  is  improperly  inserted  as  director,  he  is  to  be 
entitled  to  indemnity  or  contribution  (ss.  4, 5).  It  is  a  sarcastic  commentary 
on  the  supposed  necessity  of  this  Act  that  there  has  not  in  the  course  of 
seven  years  been  a  single  reported  decision  on  it,  but  it  may  have  made 
directors  more  careful. 

Fraud  and  Misrep)rcse7itation  in  Frospectus. — Supposing  then  a  prospectus 
to  contain  untrue  statements,  what  are  the  remedies  of  a  person  who  has 
taken  shares  on  the  faith  of  it  ?  They  are  two :  (1)  an  action  for  rescission 
of  the  contract ;  (2)  an  action  of  deceit. 

Bescission. — First  as  to  rescission.  The  statements  in  the  prospectus  are 
the  basis  of  the  contract  between  the  shareholder  and  the  company,  and,  if 
false,  the  company  cannot  keep  the  contract  {Banger  v.  Great  Western 
Bwy.  Co.,  1857,  5  H.  L.  86 ;  In  re  Beese  Biver  Silver  Mining  Co.,  1867, 
L.  ii.  2  Ch.  615;  Central  Bwy.  Co.  of  Venezuela  v.  Kisch,  1867,  L.  E.  2 
H.  L.  99 ;  Lynde  v.  Anglo-Italian  Hemp  Spinning  Co.,  [1896]  2  Ch.  178). 
It  is  only  necessary  to  prove  that  there  was  a  material  misrepresentation 
{Derry  v.  Feek,  1889,  14  App.  Cas.  337,  359).     It  makes  no  difference  that 
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the  misrepresentation  was  an  innocent  one  {Arhwright  v.  Newbauld,  1880, 
17   Ch.  D.  320).      The  misrepresentation  must,  however,  be  one  of  fact 
{Eaglesjield  v.  Marquis  of  Londonderry,  1876,  4  Ch.  D.  709),  and  the  share- 
holder must  prove  that  he  took  the  shares  on  the  faith  of  it  {Jennings  v. 
Broughton,  1853,  17  Beav.  239) ;  but  it  is  not  necessary  that  the  misrepre- 
sentation should  be  the  sole  inducement  {NicoVs  case,  1859,  3  De  G-.  &  J.  420  ; 
Arnison  v.  Smith,  1889,  41  Ch.  D.  369).     A  contract  to  take  shares  induced 
by  misrepresentation  or  fraud  is  not,  however,  void,  but  voidable  only  at 
the  option  of  the  party  defrauded.     Until  avoided  it  is  valid  {Oakes  v. 
Titrquand,  1867,  L.  E.  2  H.  L.  375).     The  question  therefore  arises.  Has  the 
claimant  for  rescission  with  notice  of  the  misrepresentation  or  fraud  elected 
to  affirm  the  contract,  as,  e.g.,  by  dealing  with  the  shares,  or  not  ?  {Clough  v. 
London  and  N.-W.  Bivy.  Co.,  1871,  L.  E.  7  Ex.  35 ;  Nicol's  case,  supra ;  Ex 
parte  Briggs,  1866,  L.  E.  1  Eq.  483 ;  In  re  Mount  Morgan  West  Gold  Mines, 
1887,  56  L.  T.  622).    If  he  has,  his  remedy  is  gone.    Delay  in  rescinding  is  not 
only  evidence  of  an  intention  to  affirm,  but  is  a  bar  to  rescission  on  another 
ground,  viz.  that  the  shareholder's  name  being  on  the  register  may  have 
induced  other  persons  in  the  meanwhile  to  alter  their  position  (In  re  Cachar 
Co.,  1876,  2  Ch.  1).  417).     A  man  must  not  play  fast  and  loose — he  must 
not  say,  I  will  abide  by  the  company  if  successful,  and  I  will  leave  the  com- 
pany if  it  fails  (^sA/cy's  case,  1870,  L.  E.  9  Eq.  263)  ;  nor  is  it  enough  for  the 
shareholder  to  repudiate  {Hares  case,  1869,  L.  E.  4  Ch.  503).     He  must 
follow  up  the  repudiation  by  taking  steps  to  have  his  name  removed  from 
the  register  {In  re  Scottish  Betroleum  Co.,  1883,  23  Ch.  D.  413).     If  he  does 
so — if  he  commences  an  action  to  rescind  before  winding-up  begins — he  has 
a  right  to  have  his  name  removed  from  the  register  though  a  winding-up 
order  is  made  before  judgment  for  rescission  {Beese  Biver  Silver  Mining  Co. 
V.  Smith,  1869,  L.  E.'4  H.  L.  64;   Ex  parte  Boyle,  1885,  33  W.  E.  450).     If 
he  does  not,  winding-up  is  an  absolute  bar  to  relief  because  the  rights  of 
creditors  have  intervened  {Oakes  v.  Turquand,  1867,  L.  E.  2  H.  L.  325).     A 
suppressio  veri  in  the  prospectus  may  entitle  a  shareholder  to  rescission,  but 
it  must  be  a  suppression  of  something  which  ought  to  be  disclosed  {New 
Brunsujick  and  Canada  Bwy.  Co.  v.  Conyheare,  1862,  9  H.  L.  724).     The 
following  misrepresentations  have  been  held  to  entitle  to  rescission  :  as  to  the 
persons  to  be  directors  (In  re  Scottish  Betrole^Lm  Co.,  supra) ;  as  to  the  price 
to  be  paid  for  a  concession  {Central  Bwy.  Co.  of  Venezuela  v.  Kisch,  1867, 
L.  E.  2  H.  L.  99) ;  as  to  there  being  a  contract  when  there  was  only  negotia- 
tion {Boss  V.  Estates  Investment  Co.,  1868,  L.  E.  3  Ch.  682);  that  a  mine  was 
"  working"  when  it  was  worthless  {In  re  Beese  Biver  Silver  Mining  Co.,  1866, 
L.  E.  2  Ch,  604) ;  as  to  shares  having  been  subscribed  when  the  subscription 
was  only  a  sham  {Arnison  v.  Smith,  1889,  40  Ch.  D.  567).     Cases  in  which 
it  was  held  there  was  no  sufficient  misrepresentation  are — Bellars  v.  Thicker, 
1884,  13  Q.  B.  I).  562 ;   as  to  prospective  profits  {Moore  v.  Explosives  Co., 
1887,  56  L.  J.  Q.  B.  235) ;  as  to  manufacturing  capacity  {Denton  v.  Macneil, 
1866,  L.  E.  2  Eq.  352,  and  In  re  British  BurmahLcad  Co.,  1887,  56  L.  T.  815). 
A  false  report  made  by  directors  to  a  general  meeting  will  not  entitle  a  person 
who,  on  the  faith  of  the  report,  buys  shares  from  a  shareholder  to  rescind 
his  contract ;  but  it  is  otherwise  if  he  takes  his  shares  from  the  company 
{Ex  parte  Worth,  1859,  4  Drew.  529).    See  also  Neiv  BrunsvAck  Co.  v.  Cony- 
heare, 1864,  9  H.  L.  724;  Nicol's  case,  1859,  3  De  G.  &  J.  387). 

Deceit,  Action  for. — The  other  remedy  of  a  shareholder  who  has  been 
induced  to  take  shares  by  misrepresentation  or  fraud  in  the  prospectus  is  an 
action  for  deceit.  An  action  for  deceit  differs  essentially  from  one  brought 
to  obtain  rescission  {Derry  v.  Beek,  1889,  14  App.  Cas.  369).     In  an  action 
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for  deceit  the  plaintiff  has  to  prove  (i.)  actual  fraud ;  (ii.)  that  the  fraud  was 
an  inducing  cause  to  his  contracting ;  (iii.)  that  he  was  misled  by  it ;  (iv.) 
that  he  suffered  loss  as  a  natural  consequence  of  his  doing  so  {SinitJi  v. 
Chadwich,  1883,  9  App.  Cas.  187 ;  Derry  v.  Feek,  supra).  The  Directors' 
Liability  Act,  1890,  has  now  made  it  no  longer  necessary  in  an  action  in 
the  nature  of  deceit  against  directors  to  prove  actual  fraud.  It  is  sufficient 
primd  facie  that  the  directors  or  persons  responsible  for  the  prospectus 
have  made  untrue  statements  therein.  Once  this  is  proved,  the  onus  is 
then  cast  on  the  directors  to  prove  that  they  had  reasonable  ground  to 
believe,  and  did  up  to  the  time  of  the  allotment  of  shares  believe,  that  the 
statements  were  true.  As  to  what  is  reasonable  ground  to  believe,  see 
Glasier  v.  Rolls,  1890,  42  Ch.  D.  458 ;  Arnison  v.  Smith,  1889,  41  Ch.  D. 
348  ;  Peek  v.  Dcrry,  1887,  37  Ch.  D.  541).  If  the  untrutli  is  contained  in  an 
extract  from  a  report  by  an  accountant,  engineer,  valuer,  or  other  expert,  the 
onus  is  on  the  directors  to  show  that  the  extract  was  a  fair  representation 
of  the  report.  Yet  even  then  the  director  will  be  liable  if  it  is  proved 
that  he  had  no  reasonable  ground  to  believe  that  the  person  making  the 
report  was  competent  to  make  it.  A  deceived  shareholder's  keeping  the 
shares  will  not  bar  an  action  by  him  for  deceit  as  it  would  for  rescission 
{Arnison  v.  Smith,  1889,  41  Ch.  D.  361). 

The  executor  of  a  deceased  director  is  not  liable  in  an  action  of  deceit,  if 
the  director's  estate  has  got  no  benefit  from  the  representation  {Feek  v. 
Gurney,  1873,  L.  E.  6  H.  L.  393).  An  action  for  deceit  is  barred  at  the  end 
of  six  years  (21  Jac.  i.  c.  16). 

A  person  who  makes  a  false  report  or  valuation  recklessly  or  with  gross 
negligence,  knowing  it  is  to  be  used  to  induce  third  persons  to  advance  money 
on  the  faith  of  it,  is  personally  liable  to  the  persons  so  deceived  (Cann 
V.  Ji'illson,  1888, 39  Ch.  D.  39 ;  see  also  Scholes  v.  Brook,  1890,  63  L.  T.  837  ; 
64  L.  T.  674). 

Underwriting  Agreements. — Promoters  do  not  always  trust  to  a  pro- 
spectus to  get  the  capital  they  want.  This  is  the  age  of  insurance — an 
age  in  which  every  prudent  man  of  business  covers  all  the  risks  he  can, 
and  the  risk  of  non-subscription  of  its  capital  is  to  a  company  a  serious 
one.  If  it  fails  to  get  the  funds  it  wants,  it  cannot  carry  out  its  projected 
purchase  contracts,  and  the  property  is  returned  depreciated  on  the  vendor's 
hands.  To  guard  against  this  contingency  the  company's  capital  is  often 
underwritten  in  whole  or  in  part  beff)re  issue.  The  form  whicli  the  under- 
writing agreement  usually  takes  is  that  of  a  letter  addressed  Ijy  the  under- 
writer to  the  promoter,  undertaking — that  is  ofl'ering  to  undertake — for  a 
commission  to  subscribe  or  find  responsible  subscribers  for  say  10,000  shares 
— the  imderwriter's  liability  to  be  reduced  rateaV»ly  in  the  proportion  in 
which  the  shares  are  subscribed  by  the  pul)lic,  and  authorising  the  promoter, 
in  the  event  of  the  underwriter  not  subscribing  or  finding  responsible 
subscribers,  to  send  in  on  the  underwriter's  behalf  an  application  for  the 
proper  amount  of  shares  which  the  underwriter  is  in  the  event  bound  to 
take.  It  was  until  recently  supposed  that  a  company  could  not  properly 
pay  for  the  placing  of  its  shares  (Lydney  and  Wigpool  Iron  Co.  v.  Bird,  1886, 
33  Ch.  D.  85 ;  In  re  Faure  Electric  Co.,  1889,  40  Ch.  D.  141);  but  the  dicta 
in  these  cases  have  been  reconsidered  in  Metropolitan  Coal  Consumers  Assoc. 
v.  Scrimgeour,  [1895]  2  Q.  B.  604;  and  it  must  now  be  taken  that  a  limited 
company  may  pay  a  reasonable  commission  for  getting  its  share  capital 
subscribed  as  it  may  for  advertising  the  company's  properties.  The 
commission  allowed  in  that  case  as  reasonable  was  2^  per  cent.,  but  there 
are  many  companies  which  would  not  be  underwritten  on  those  terms,  the 
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insurance  rate  varying,  of  course,  with  the  sea-going  qualities  of  the 
venture.  In  such  a  case,  where  a  high  rate  of  commission  has  to  be  paid  to 
underwriters,  it  must  be  paid,  if  at  all,  by  the  promoter-vendor,  and  this 
is  now  the  usual  course. 

Underwriting  agreements  have  been  frequently  before  the  Courts  of 
late ;  underwriters,  if  the  company  proves  a  failure,  catching  at  every 
technicality  to  evade  their  obligations.  The  defences  fall  into  two  classes: 
either  that  some  condition  precedent  has  not  been  fulfilled  {In  re  Harvey 
Oyster  Co.,  [1894]  2  Ch.  474;  Brussels  Palace  of  Varieties  v.  Prochter,  10 
T.  L.  E.  72),  or  that  there  was  no  authority  on  the  promoter's  part  to  apply. 
On  the  latter  point  two  cases  are  instructive — In  re  Henry  Bentley  &  Co., 
1894,  69  L.  T.  204,  and  In  re  Consort  Deep  Level  Gold  Mining  Co.,  [1897] 

1  Ch.  575. 

In  the  former.  In  re  Bentley  &  Co.,  there  was  on  the  face  of  the  under- 
writing letter  an  apparent  authority  to  the  promoter  to  apply  to  the 
company  for  shares  on  the  underwriter's  behalf,  qualified  by  a  private 
letter  between  underwriter  and  promoter,  but  unknown  to  the  company, 
and  the  underwriter  was  held  estopped  from  denying  the  authority.  In  In 
re  Consort  Deep  Level  Gold  Mine  {supra)  the  defect  of  authority  was  apparent 
on  the  face  of  the  application  presented  to  the  company,  and  the  Court  of 
Appeal  decided  there  was  no  estoppel.  An  underwriting  offer,  like  any 
other  offer,  must  be  accepted,  and  the  acceptance  communicated  to  the 
offerer,  to  constitute  a  contract  in  law ;  see  also  Sangster  v.  Ndter,  1893,  9 
T.  L.  E.  441,  and  In  re  Hemp,  Yarn,  and  Cordage  Co.,  Hindleys  case,  [1896] 

2  Ch.  121. 

Going  to  Allotment. — If  a  company's  capital  is  only  partially  subscribed, 
the  directors  have  then  the  difficult  task  of  deciding  whether  they  will  go 
to  allotment  or  not.  There  is  nothing  in  the  Companies  Acts  to  lead  to  the  con- 
clusion that  no  business  can  be  carried  on  until  the  whole  of  the  proposed  capital 
has  been  subscribed  {M'Dougall  v.  Jersey  Imperial  Hotel  Co., 1864,10  Jur.  N.  S. 
1043),  and  a  shareholder  cannot  therefore  get  his  money  back  on  that 
ground,  or  on  the  inadequacy  of  the  subscription,  for  each  coadventurer  has 
subscribed  on  the  faith  of  all  being  embarked  in  one  common  undertaking 
{Baird  v.^oss,  1856, 2  Macq.  H.  L.  Cas.  61) ;  but  a  company  may,  by  its  articles, 
provide — it  rarely  does — that  the  business  of  the  company  shall  not  be 
commenced  until  a  definite  amount  or  the  whole  capital  has  been  subscribed 
{Ornamental  Pyrographic  Woodwork  Co.  v.  Brown,  1864,  2  H.  &  C.  71).  The 
subscription  of  the  fixed  amount  is  then  a  condition  precedent  to  commenc- 
ing business  {Peirce  v.  Jersey  Waterworks  Co.,  1870,  L.  E.  5  Ex.  209  ;  North 
Stafford  Steel  Co.  v.  Ward,  1867,  L.  E.  3  Ex.  172)  ;  and  pending  it  the  company 
remains  in  a  state  of  suspended  animation.  If  there  is  nothing  about  it  in 
the  articles,  the  directors  must  exercise  their  discretion  as  business  men  in 
going  to  allotment.  When  the  subscriptions  are  so  few  that  the  scheme 
must  necessarily  become  abortive,  the  directors  ought  to  return  the  share- 
holders' money ;  but  directors  cannot  be  held  liable  for  misfeasance  in  going 
to  allotment  on  insufficient  applications  if  they  have  acted  hond  fide  {In  re 
Madrid  Bank,  1866,  L.  E.  2  Eq.  216  ;  Grimwade  v.  Mutual  Society,  1885, 
52  L.  T.  409).  To  render  them  liable  in  such  a  case  there  must  not  only  be 
mala  fides,  but  the  allotments  so  made  must  have  caused  loss  to  the  company 
{In  re  Liverpool  Household  Stores,  1890,  59  L.  J.  Ch.  621). 

Private  Companies. — There  are  a  class  of  trading  companies  now  very 
numerous — numbering,  indeed,  nearly  a  third  of  those  registered  in  the 
course  of  the  year — known  as  "  private  "  companies.  A  private  company  is 
in  all  respects,  in  formation  and  constitution,  the  same  as  an  ordinary 
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trading  company,  with  this  difference,  that  the  private  company  does  not 
appeal  to  the  public  for  its  capital.  The  genesis  is  this:  A  firm,  or  it  may  be 
a  single  trader,  wishes  to  get  the  advantages  of  incorporation,  and  to  obtain 
them  the  partners  avail  themselves  of  the  machinery  provided  by  the 
Companies  Act.  The  business  goes  on  just  as  before,  only  that  the  firm  is 
clothed  with  a  corporate  character.  Many  advantages  flow  from  incorpora- 
tion, advantages  which  are  forcibly  pointed  out  by  Mr.  Palmer  {Co.  Pre, 
6th  ed.,  444).  The  chief  of  these  advantages  is,  of  course,  that  of  trading 
with  limited  liability — a  protection  specially  valuable  to  members  of  a  firm 
in  consequence  of  the  serious  risks  which  a  partner,  by  the  law  of  England, 
runs  from  the  negligence  or  fraud  of  his  copartner.  There  is  the  further 
advantage,  that  the  powers  of  the  directors  of  a  company  can  be  defined  by 
articles  of  which  all  persons  dealing  with  the  company  have  notice.  The 
restriction  in  a  partnership  deed  on  the  powers  of  a  partner  is  of  no  efficacy 
against  outsiders  dealing  with  the  firm.  The  company  can  borrow  very 
advantageously  on  debentures,  which  an  individual  or  a  firm  cannot. 
Lastly,  the  continuity  of  a  company  is  not  disturbed  either  by  the  bankruptcy, 
lunacy,  or  death  of  individual  shareholders,  as  a  partnership  is.  This  con- 
venience is  especially  found  where  the  principal  partner  in  a  firm  dies. 
Such  a  partner  must  either  direct  his  capital  to  be  withdrawn — at  great 
inconvenience  to  the  firm — or  authorise  his  executors  to  carry  on  the 
business,  at  great  risk  to  his  estate  and  to  the  executors  personally. 
With  a  private  company  he  can  bequeath  his  shares  to  trustees,  who  can 
let  the  management  contiinie  without  risk  to  themselves,  and  without 
serious  risk — under  limited  liability — to  the  estate.  Special  provisions 
are  usually  inserted  as  to  transfer  of  shares,  e.g.  that  no  share  shall  be 
transferred  to  a  person  not  a  member,  so  long  as  any  member  is  willing 
to  purchase  (see  Palmer,  Co.  Pre.,  6th  ed.,  463  et  seq.). 

Companies  not  Formed  for  Gain. — Besides  trading  companies  formed  for 
the  acquisition  of  gain,  the  Companies  Acts  provide  for  the  incorporation  of 
associations  not  formed  for  the  acquisition  of  gain,  but  to  promote  com- 
merce, art,  science,  religion,  charity,  or  any  other  useful  object  (Companies 
Act,  1867,  s.  23).  An  association  of  this  kind  may,  on  proving  to  the 
Board  of  Trade  that  it  is  the  intention  of  the  association  to  apply  its  profits 
or  income  in  promoting  its  objects,  and  not  to  permit  payment  of  any 
dividend  to  the  members,^  obtain  from  the  Board  of  Trade  a  licence  to 
register  with  limited  liability.  This  licence  may  be  granted  subject  to  con- 
ditions. The  name  club,  society,  chamber,  or  association  can  be  used  instead 
of  company,  which  is  a  convenience.  An  association  of  this  kind  cannot  hold 
more  than  two  acres  of  land  without  the  sanction  of  the  Board  of  Trade 
(Companies  Act,  s.  21).  The  powers  given  by  these  sections  have  been 
largely  used ;  for  instance,  for  athletic  and  football  clubs,  for  improving 
the  breed  of  coach  horses,  for  training  the  deaf,  for  working  ladies'  guilds, 
for  musical  societies,  for  law  societies,  for  club-houses,  for  chambers  of 
commerce,  for  charity.  The  most  convenient  way  of  constituting  such 
a  society  is  as  a  company  limited  by  guarantee.  The  Board  of  Trade 
require  the  memorandum  and  articles  to  be  settled  by  their  counsel  at  the 
expense  of  the  promoters,  and  a  fee  of  five  guineas  for  that  purpose  must 
accompany  the  application. 

Shares. — "  Share,"  as  James,  L.J.,  said  in  Morice  v.  Aylmer,  1884,  L.  E. 
10  Ch.  155,  "  is  a  term  indicating  simply  a  right  to  participate  in  the 
profits  of  a  particular  joint-stock  undertaking."     A  shareholder  has  merely  a 

1  Tliis  does  not  prevent  the  association  paying  interest  to  a  member  on  money 
borrowed  from  him. 
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right  to  a  share  in  the  profits  of  the  trading.  He  has  no  right  to  sell  any 
part  of  the  property  which  belongs  to  the  company  as  an  undertaking.  The 
business  of  the  company  is  an  entirety  {Bank  of  Hindustan,  1870,  L.  E.  6 
C.  P.  74 ;  Zuccani  v.  Nacupai  Gold  Mining_  Go.,  1888,  60  L.  T.  23).  A  share 
is  a  chose  in  action  {Golonial  Bank  v.  Whinney,  1880, 11  App.  Cas.  426)  and 
personal  estate  (Companies  Act,  s.  22).  Hence  the  shareholder's  interest 
depends  on  the  law  of  the  company's  domicile  {Colonial  Bank  v,  Gady  & 
Williams,  1890,  15  App.  Cas.  276). 

Agreement  to  take  Shares. — A  man  can  only  become  a  member  of  a 
company  by  contract  {Ramleys  case,  1877,  5  Ch.  D.  706).  To  constitute  a 
binding  contract  to  take  shares  in  a  company,  there  must  be  an  application 
by  the  intending  shareholder,  an  acceptance  by  the  company,  and  a  notice 
of  that  acceptance  to  the  applicant  {In  re  Scottish  Petroleum  Go.,  1882,  23 
Ch.  D.  430).  The  application  need  not  be  in  writing  {Ex parte  Bloxam,  1860, 
33  Beav.  529).  As  to  an  application  through  an  agent,  see  Ex  parte  Eraser, 
1871,  24  L.  T.  746  ;  PitgKs  case,  1872,  L.  E.  13  Eq.  566  ;  and  Goventrys  case, 
[1891]  1  Ch.  202.  Acceptance  of  an  application  is  ordinarily  evidenced 
by  allotment,  but  it  may  be  evidenced  in  other  ways  {Best's  case,  1865,  2 
De  G.  J.  &  S.  656 ;  In  re  Great  Northern  Salt  Works,  1890,  44  Ch.  D.  483). 
The  shares  need  not  be  numbered  {Adams'  case,  1871,  L.  E.  13  Eq.  483). 
An  acceptance  must  be  unconditional.  If  it  introduces  a  new  term,  it  is 
not  an  acceptance  but  a  new  offer  {Duke  v.  Andrews,  1849,  2  Ex.  Eep.  290 ; 
Pentelow's  case,  1869,  L.  E.  4  Ch.  179).  Notice  of  the  allotment  need  not 
be  formal  {Richards  v.  Home  Assur.  Assoc,  L.  E.  6  C.  P.  591);  if  brought 
home  to  the  applicant  aliunde  it  will  bind  him  (  Wallis'  case,  1868,  L.  E. 
4  Ch.  325,  n.).  When  sent  by  post  the  contract  is  complete  as  soon  as 
the  acceptance  is  put  in  the  post,  though  it  never  reaches  the  applicant, 
the  principle  being  that  the  applicant  has  made  the  post-office  his  agent  to 
deliver  the  offer  and  receive  the  acceptance  {Household  Fire  Insurance  v. 
Grant,  1879,  4  Ex.  D.  215;  Henthorn  v.  Eraser,  [1892]  2  Ch.  27). 
A  person  telegraphing  is  to  be  treated  as  speaking  at  the  place 
at  which  the  message  is  to  be  delivered  {Gowan  v.  O'Gonnor,  1886, 
20  Q.  B.  D.  640).  An  application  may  be  withdrawn  at  any  time 
before  acceptance  is  notified  to  the  applicant  {Hebb's  case,  1867,  L.  E. 
4  Eq.  9;  and  orally,  Truman's  claim,  [1894]  3  Ch.  272).  Sometimes 
an  application  is  conditional.  When  this  is  the  case  the  question  arises 
whether  the  condition  is  a  condition  precedent  or  subsequent.  Wood's  case, 
1859,  3  De  G.  &  J.  85 ;  Perrett's  case,  1873,  L.  E.  15  Eq.  250  ;  Howard's  case, 
1866,  L.  E.  1  Ch.  561 ;  Gorrissen's  case,  1873,  L.  E.  8  Ch.  507,  illustrate  the 
former;  Elkington's  case,  1867,  L.  E.  2  Ch.  511;  Eisher's  case,  Sherington's 
case,  1885,  31  Ch.  D.  120 ;  Bridger's  case,  1870,  L.  E.  5  Ch.  305 ;  Jackson  v. 
Turquand,  1869,  39  L.  J.  Ch.  11 ;  Barrett's  case,  1865,  2  Drew.  &  Sm.  415, 
the  latter.  An  agreement  to  take  paid-up  shares  cannot  be  converted  on  a 
winding-up  into  an  agreement  to  take  shares  not  fully  paid  up  {Anderson's 
case,  1877,  7  Ch.  D.  95 ;  In  re  Addlestone  Linoleum  Go.,  1888,  37  Ch.  D. 
171 ;  In  re  Macdonald  &  Sons,  [1894]  1  Ch.  89). 

A  complete  agreement  to  take  shares  does  not,  however,  by  itself  make 
the  person  who  has  so  agreed  a  member  of  the  company.  The  full  status 
of  membership  is  not  acquired  until  the  allottee's  name  is  entered  in  the 
register  — except  in  the  case  of  the  signatories  of  the  memorandum 
(Companies  Act,  s.  23).     See  Gontributories,  infra,  p.  223. 

Payment  for  Shares.— When  the  Legislature  in  the  Companies  Act 
sanctioned  the  principle  of  limited  liabihty,  it  made  it  the  price  of  the 
privilege  that  the  capital  should  be  real,  not  a  sham,  and  to  this  end  it 
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required  the  capital  to  be  paid  up  in  full  and  no  shares  issued  at  a  discount 
{In  re  Almada  and  Tirito's  case,  1888,  38  Ch.  D.  415 ;  In  re  Addlestone 
Linoleum  Co.,  1888,  37  Ch.  D.  191 ;  Ooregum  Co.  v.  Roper,  [1892]  App.  Cas. 
125). 

But  though  payment  in  full  was  required  by  the  Companies  Act,  that 
Act  said  nothing  about  the  mode  of  payment,  and  accordingly  a  company 
often  accepted  from  a  shareholder  payment  for  shares  in  kind — an  hotel 
company,  for  instance,  in  plate  or  furniture  {Elkington's  case,  1866,  L.  E. 
2  Ch.  511;  Pellatt's  case,  1866,  L.  R  2  Ch.  527).  This  practice  was 
susceptible  of  great  abuse ;  it  tended  to  make  the  capital  a  sham  without 
any  certain  criterion  of  value,  and  in  order  to  put  a  stop  to  it  the  Legislature 
in  the  Companies  Act,  1867  (s.  25),  provided  that  "every  share  in  any 
company  shall  be  deemed  and  taken  to  have  been  issued  and  to  be 
held  subject  to  the  payment  of  the  whole  amount  in  cash,  unless  the 
same  shall  have  been  otherwise  determined  by  a  contract  duly  made  in 
writing  and  filed  with  the  liegistrar  of  Joint-Stock  Companies  at  or  before 
the  issue  of  such  shares."  If  there  are  cross  money  payments  presently 
enforceable — if  the  shareholder  owes  the  company  £100  on  his  shares  and 
the  company  owes  the  shareholder  £100,  it  is  a  useless  formality  for  the  share- 
holder to  hand  the  money  over  the  counter  to  the  company  and  for  the 
company  to  hand  it  back  again  to  the  shareholder  {Spargo's  case,  1872,  L. 
E.  8  Ch.  407).  This,  therefore,  is  payment  in  cash  {In  re  Barrow-in-Furness 
Investment  Co.,  1880,  14  Ch.  D.  403 ;  In  re  Carriage  Co-operative  Supply 
Association,  1884,  27  Ch.  D.  322;  In  re  Johannesherg,  [1891]  1  Ch.  129). 
But  a  mere  agreement  by  a  com])any  to  pay  a  sum  of  money  contempor- 
aneous with  an  agreement  by  an  intended  payee  to  take  shares  is  not  "  pay- 
ment in  cash"  {Ar7wt's  case,  1887,  36  Ch.  D.  702),  still  less  is  a  stipulation 
for  prepayment  of  shares  by  set-otf  of  a  debt  payable  in  future  "  payment 
in  cash  "  {Kent's  case,  1888,  39  Ch.  D.  259). 

Registered  Agreements. — The  alternative  which  the  Legislature  offers  in 
lieu  of  payment  in  cash  is  a  registered  agreement  duly  made  in  writing. 
The  conditions  of  this  registered  contract  are  conveniently  summarised  by 
Fry,  L.J.,  in  In  re  New  Ehcrhardt  Co.,  Ex  parte  Menzics,  1890,  43  Ch.  D.  129. 
First,  there  must  be,  on  or  before  the  date  of  the  issue  of  the  shares,  a 
contract  (see  Smith  v.  Brown,  [1896]  App.  Cas.  614);  secondly,  that  con- 
tract must  be  duly  made  in  writing ;  and  thirdly,  that  contract  must  be  filed 
with  the  registrar.  To  constitute  a  contract  "  duly  made  in  writing  "  the 
allottee  of  the  shares  must  sign  as  well  as  the  company.  A  parole  accept- 
ance by  the  allottee  is  insufficient.  The  contract  need  not,  however,  specify 
the  number  of  the  shares  {Forde's  case,  1885,  33  W.  E.  839).  The  articles  of 
association  are  not  a  "  contract  in  writing  "  within  sec.  25  {Fritchard's  case,  l7i 
re  Tavarone  Mining  Co.,  1872,  L.  E.  8  Ch.  956).  Thus  where  articles  of 
association  duly  registered  provided  that  the  company  should  enter  into  an 
agreement  to  purchase  a  mine  in  consideration  in  part  of  certain  fully-paid 
shares,  this  was  held  not  a  "  contract  duly  made  in  writing "  between  the 
vendor  and  the  company  witliin  sec.  25.  The  effect  of  such  a  clause  is  simply 
to  give  the  directors  authority  to  make  such  a  contract.  The  contract  to  be 
registered  must  be  with  some  one  external  to  the  company  {Crickmer's  case, 
In  re  Caribbean  Co.,  1874,  L.  E.  10  Ch.  614)  ;  but  the  person  external  to 
the  company  need  not  be  a  person  unconnected  with  the  company — he 
may  be,  for  instance,  a  director  or  promoter  {Andersons  case,  1877,  7  Ch. 
D.  105).  The  contract  must  also  show  a  consideration  for  the  shares 
{Crickmers  case,  supra),  and  it  must  be  an  adequate  consideration,  that  is, 
the  equivalent  of  cash ;  for  a  registered  contract  under  sec.  25  regulates  only 
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the  mode  of  payment ;  it  does  not  exempt  the  shares  from  being  paid  up  in 
full  {In  re  Addlestone  Linoleum  Co.,  1888,  37  Ch.  D.  205  ;  In  re  Almada  and 
Tirito  Co.,  1888,  38  Ch.  D.  425 ;  In  re  Eddystone  Marine  Insurance  Co., 
[1892]  2  Ch.  423).  The  law  may  be  stated  thus :  If  on  the  face  of  the 
contract  it  appears  that  the  directors  have  in  the  exercise  of  their  discretion 
accepted  the  consideration,  whatever  it  be — land,  copyrights,  a  concession, 
as  the  equivalent  of  the  cash  payable  on  the  shares  allotted,  the  Court  will 
not  go  into  the  adequacy  of  the  consideration  {In  re  Wragg  Limited,  [1897]  1 
Ch.  796);  but  if  there  is  anything  to  impeach  the  bona  fides  of  the  transaction, 
the  Court  will  go  behind  it  and  direct  an  inquiry  as  to  the  value  of  the 
property  comprised  in  the  contract  {PeWs  case,  1869,  L.  E.  5  Ch.  11). 
The  contract  must  be  registered  "  on  or  before  "  the  issue  of  the  shares,  be 
substantially  contemporaneous,  that  is,  with  the  issue  of  the  shares.  Where 
owing  to  inadvertence  it  has  not  been  registered  in  time,  the  Court  has 
allowed  registration  mmc  pro  tunc  even  after  winding  up  {In  re  Preservation 
Syndicate,  [1895]  2  Ch.  768),  but  it  must  be  satisfied  that  there  are  no 
creditors,  or  that  if  there  are  they  consent.  As  to  the  sufficiency  of  filing 
a  sub-contract,  see  In  re  Kharaskhoma  Exploring  Syndicate,  W.  N.  1897,  58. 
If  shares  have  been  duly  issued  as  fully  paid  imder  a  registered  contract, 
the  protection  of  the  contract  enures  for  the  benefit  of  a  transferee  of  the 
shares  issued  under  it,  though  the  transferee  has  paid  nothing,  and  has 
been  presented  with  the  shares  by  the  company's  vendor.  Sometimes  this 
case  arises.  A  company's  vendor  stipulates  to  be  paid  in  fully-paid  shares, 
but  no  contract  is  registered  to  make  the  shares — in  law — fully  paid.  If 
in  such  a  case  the  shares  have  been  allotted  to  the  vendor  and  registered  in 
his  name,  and  he  knows  it,  he  will  be  liable  as  a  contributory ;  but  if  he 
has  not  acquired  the  full  status  of  a  shareholder,  and  the  contract  is  still  in 
fieri,  the  Court  will  not  specifically  perform  it  by  putting  him  on  the 
list  of  contributories  {Ex  parte  Sandys :  In  re  Railway  Tione- Tables 
Publishing  Co.,  1889,  42  Ch.  1).  98),  because  a  person  who  has  only  agreed 
to  take  shares  which  are  fully  paid  up  is  not  to  be  compelled  to  take 
something  quite  different  {Arnot's  case,  1887,  36  Ch.  D.  702,  711). 

Certificates. — A  share  or  stock  certificate,  as  Lord  Cairns  said  in  Shrop- 
shire Tramways  Co.  v.  R.,  1874,  L.  E.  7  H.  L.  509,  is  a  solemn  affirmation 
under  the  seal  of  the  company,  that  a  certain  amount  of  shares  or  stock 
stands  in  the  name  of  the  individual  mentioned  in  the  certificate.  Share 
certificates  are  the  proper  documentary  evidences  of  a  shareholder's  title 
{Society  Generate  de  Paris  v.  Walker,  1886, 11  App.  Cas.  29  ;  Companies  Act, 
s.  31),  and  every  shareholder  is  commonly  by  the  articles  (Table  A,  Art.  2) 
entitled,  on  payment  of  Is.  or  other  small  fee,  to  a  certificate  specifying  the 
shares  held  by  him  and  the  amount  paid  up  thereon.  The  certificate  does  not 
itself  give  a  title,  but  the  certificates  are  the  indicia  of  title  which  a 
transferee  must  have  for  production  to  the  company  before  he  can  get  his 
title  perfected  by  registration  {Colonial  Bank  v.  Whinney,  1886,  11  App, 
Cas.  437 ;  Shropshire  Union  Rwy.  Co.  v.  R.,  supra).  If  the  certificates 
are  not  forthcoming  on  a  transfer,  their  non  -  production  puts  the 
transferee  on  inquiry,  and  prevents  him  setting  up  the  title  of  a  buyer 
for  value  without  notice,  for  non  constat  the  transferor  may  not  have 
pledged  them  {Sociit6  Generale  de  Paris  v.  Walker,  1886,  11  App.  Cas. 
20).  By  giving  a  certificate  the  company  arms  the  transferee  with  the 
power  of  holding  himself  out  to  all  the  world  as  the  owner  of  the  shares,  and 
a  bond  fide  buyer  from  such  transferee  may  therefore  under  the  doctrine 
of  estoppel  maintain  an  action  against  the  company,  not  as  the  real  owner 
of  the  shares,  but  as  a  person  whom  the  company  is  bound  to  treat  as  the 


COMPANY  193 

real  owner  (Simm  v.  Aiifilo- American  TeUfira^ih  Co.,  1879,  5  Q.  B.  D.  188  ; 
Tomkinson  v.  Balkis  Consolidated  Co.,  [1893]  App.  Cas.  396).  The  doctrine 
of  estoppel  applies  in  favour  of  an  original  allottee  as  well  as  a  transferee 
{Parhury's  case,  [1896]  1  Ch.  100). 

A  "  certification  "  is  a  different  thing  from  a  certificate  {Bishop  v.  Balkis 
Consolidated  Co.,  1890,  25  Q.  B.  D.  512  ;  In  re  Concessions  Trust,  [1896] 
2  Ch.  757). 

Preference  Shares. — Preference  shares  are  now  an  important  element  in 
the  scheme  of  company  organisation.  They  constitute  an  attraction  to 
investors.  They  are  also  often  the  only  means  which  a  company,  financially 
water-logged,  has  of  raising  fresh  capital.  The  power  of  a  company  to 
create  a  preference  has  l^een  a  good  deal  canvassed.  A  company's  memo- 
randum may  undoubtedly  authorise  its  giving  a  preference,  and  if  it  does 
explicitly  give  priority  to  a  certain  class  or  classes  of  shareholders,  that 
priority  cannot  be  touched  by  anything  in  the  articles — the  company  must 
reconstruct  to  get  rid  of  it.  But  if  the  memorandum  is  silent  on  the  subject 
the  articles  may  then  explain  it  {Harrison  v.  Mexican  Rivy.  Co.,  1874,  L.  E.  19 
Eq.  358)  and  confer  a  priority.  Kindersley,  V.-C,  in  Huttoii  v.  Scarhorough 
Cliff  Hotel  Co.,  1862,  2  Drew.&  Sm.  514,expressed  an  opinion  that  the  company 
could  not  do  so,  as  it  would  thereby  be  altering  the  constitution  of  the  com- 
pany, which  contemplated  equality ;  but  the  presumption  of  equality  is  one 
which  arises,  not  from  the  memorandum  of  association,  but  from  the  general 
principles  of  bankruptcy,  and  it  is  therefore  no  violation  of  the  constitution 
of  the  company  for  the  articles,  in  the  silence  of  tlie  memorandum,  to  give 
a  priority,  whether  of  dividend  or  capital,  or  both,  to  one  class  of  share- 
holders one  over  another  {Andretvs  v.  Gas  Meter  Co.,  [1897]  1  Ch.  361).  The 
usual  course  is  in  stating  the  capital  of  the  company  in  the  memorandum 
to  reserve  power  to  attach  to  any  class  of  shares  any  preferential,  deferred, 
qualified,  or  special  rights,  privileges,  or  conditions,  and  then  in  the  articles 
to  declare  what  the  priorities  shall  be,  a  matter  peculiarly  proper  for  the 
articles — as  the  contract  between  the  shareholders — to  deal  with. 

Preference  shareholders  can  only  claim  such  preference  as  may  be 
expressly  provided  by  tlie  memorandum  or  articles,  e.g.  as  to  the  dividend 
being  cumulative  or  not  {Staples  v.  Eastman  Photographic  Materials  Co., 
[1896]  2  Ch.  303).  A  provision  for  preferential  dividend  will  give  no  riglit 
to  preference  in  the  distribution  of  surplus  capital  in  the  event  of  a  dissolu- 
tion {In  re  London  Indiarubher  Co.,  1867,  L.  E.  5  Eq.  519 ;  Griffith  v.  Paget, 
1877,  5  Ch.  D.  894).  Thus  where  a  company  was  divided  into  A  share- 
liolders  with  a  preferential  dividend  and  B  ordinary  shareholders,  the 
surplus  capital  was  held  distributable  among  both  classes  ^;?'o  rata  without 
any  preference,  though  the  A  shareholders  had  contributed  all  the  capital 
and  the  B  shareholders  only  some  worthless  patents  {In  re  London  India- 
rubber  Co.,  supra).  But  the  memorandum  or  articles  may  authorise  a 
preferential  payment  of  capital  as  well  as  of  dividend  (/?i  re  Bangor  Slate 
Co.,  1875,  L.  E.  20  Eq.  64).  So  a  power  in  the  articles  to  increase  the  capital 
in  such  manner  and  to  be  issued  with  and  subject  to  such  rules,  regulations, 
privileges,  and  conditions  as  the  company  may  think  lit,  will  authorise  the 
issue  of  new  shares  with  a  preference  both  as  regards  dividends  and  in 
a  winding-up  {Harrison  v.  Mexican  Rwy.  Co.,  L.  E.  19  Eq.  368). 

Articles  giving  shareholders  a  preference  is  not  a  contract  by  the  com- 
pany to  pay  a  preferential  dividend  in  perpetuity  which  will  prevent  the 
company  making  an  all-round  reduction  of  its  capital,  though  the  effect  of 
such  a  reduction  may  be  to  transfer  half  the  preference  shareholders' 
dividend  into  the  pockets  of  the  ordinary  shareholders  {Bannatyne  v.  Direct 
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Spanish  Cable  Co.,  1887,  34  Ch.  D.  287).  The  preference  shareholders  take, 
subject  to  the  statutory  liability  to  reduction. 

Mortgage  of  Shares.— A  legal  mortgage  of  shares  may  be  made  by 
transfer  of  the  shares  into  the  name  of  the  mortgagee,  and  if  the  shares  are 
fully  paid  this  is  the  best  course,  but  if  the  shares  liave  a  liability  attaching 
to  them  the  mortgagee  runs  the  risk  of  having  calls  made  upon  him,  and  if 
the  company  is  wound  up,  of  being  placed  on  the  list  of  contributories. 
Blooiiunthal  v.  Ford,  [1897]  App.  Cas.  156,  is  an  instance.  Accordingly  it 
a  common  thino-  for  the  mortgagor-shareholder  to  deposit  the  certificates 
by  way  of  equitable  mortgage,  accompanied  by  blank  transfers.  By  doing 
so  the  mortgagor  impliedly  autliorises  the  mortgagee  to  fill  up  the  blank 
and  get  himself  registered  as  the  owner  of  the  shares  whenever  he  desires 
to  realise  the  security  {In  re  Tahiti  Cotton  Co.,  1874,  L.  E.  17  Eq.  273).  But 
blank  transfers  so  filled  up  will  only  pass  the  legal  interest  in  the  shares 
where  an  instnmient  in  writing  is  by  the  articles  sufficient  to  transfer  the 
shares  {In  re  Tees  Bottle  Co.,  1876,  35  L.  T.  834).  If  a  deed  is  requisite  it 
will  pass  only  an  equitable  interest,  because  a  transfer  executed  in  blank 
is  not  valid  as  a  deed  {HibUewhite  v.  M'Morine,  1840,  6  Mee.  &  W.  200). 

An  equitable  mortgagee  of  shares  can  only  fill  up  the  blank  for  the 
purpose  of  giving  effect  to  the  contract  in  his  own  favour,  or  reborrowing 
to  the  extent  of  his  loan.  He  cannot  delegate  the  authority  to  fill  up  to  a 
stranger  for  purposes  foreign  to  or  in  fraud  of  that  contract  {France  v. 
Clark,  1884,  26  Ch.  D.  263 ;  Williams  v.  Colonial  Bank,  1888,  38  Ch.  D. 
388).  An  equitable  mortgagee  of  shares,  however,  to  whom  the  mortgagor 
has  executed  transfers  in  blank,  has  an  implied  authority  to  sell  {In  re 
Kimhcrley  North  Block  Diamond  Co.,  1888,  59  L.  T.  579).  A  company  may 
accept  notice  from  an  equitable  mortgagee  of  shares  of  his  interest,  such 
notice  not  being  notice  of  a  trust  {Bradford  Banking  Co.  v.  Briggs,  1887,  12 
App.  Cas.  29). 

Shares  are  choses  in  action  within  the  exemption  of  sec.  44  (iii.)  of  the 
Bankruptcy  Act,  and  a  shareholder  therefore  who  has  made  an  equitable 
mortgage  of  his  shares  is  not  by  reason  of  the  shares  standing  in  his  name 
at  the  date  of  his  bankruptcy  reputed  owner  of  the  shares  so  as  to  make 
them  pass  to  his  trustee  in  bankruptcy  {Colonial  Bank  v.  Whinncy,  1886, 
11  App.  Cas.  426). 

Difficult  questions  of  priorities  sometimes  arise  between  unregistered 
transfers  and  equitable  titles.  In  Book  v.  Williamson,  1888,  38  Ch.  D. 
485,  the  principle  laid  down  by  Stirling,  J.,  was  that  a  merely  inchoate  title 
by  an  imregistered  transfer  is  not  equivalent  for  the  purpose  of  defeating  a 
pre-existing  equitable  title  to  a  legal  estate  in  the  shares.  The  title  by 
transfer  is  to  be  deemed  inchoate  only — if  not  until  a  complete  legal  title 
is  acquired,  at  all  events  unless  and  until  all  necessary  conditions  have  been 
fulfilled  to  give  the  transferee,  as  between  himself  and  the  company,  a 
present,  absolute,  and  unconditional  right  to  have  the  transfer  registered 
before  the  company  was  informed  of  the  existence  of  a  better  title. 

An  equitable  mortgage  is  chargeable  with  a  stamp  duty  of  one  shilling 
for  every  £100  (Stamp  Act,  1891,  First  Sched.  Mortgage  (3)). 

Founders'  Shares. — Founders'  shares  originated  with  private  companies. 
Thence  they  came  to  be  frequently  adopted  by  trading  companies  that  were 
not  private,  being  found  convenient  (1)  as  a  consideration  for  getting  the 
company's  capital  underwritten  or  other  costs  of  promotion,  and  (2)  as  a 
bonus  to  applicants  for  shares,  one  founders'  share  for,  say,  twenty 
ordinary  shares  subscribed.  Founders'  shares  usually  entitle  the  holders 
to  half  or  one-third  of  the  company's  profits  after  payment  of  7  or  10  per. 
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cent,  to  the  ordinary  shareholders ;  sometimes  also  to  half  the  surplus  assets 
on  a  winding-up.     Such  shares  are  now  much  less  common  than  they  were. 

Calls. — To  make  a  call  there  must  in  the  first  place  be  properly 
appointed  directors  (Garden  Gully  Quartz  Mining  Co.  v.  M' Lister,  1875, 
1  App.  Cas.  46 ;  Faure  Electric  Co.  v.  Fhillipart,  1888,  58  L.  T.  525),  and  if 
the  directors  act  by  a  quorum  a  sufficient  quorum  (Austin's  case,  1871, 
24  L.  T.  932).  The  articles  generally  regulate  calls,  and  directors  can  only 
therefore  make  calls  at  such  times,  after  such  notices  and  of  such  amoimts 
as  are  prescribed  in  the  articles  (In  re  Pylc  Works,  1889,  44  Ch.  D.  583). 
Directors  are,  moreover,  trustees  of  the  call-making  power,  and  must  exercise 
it  in  the  interests  of  the  shareholders,  and  not  for  their  own  ends  (Gilbert's 
case,  1870,  L.  E.  5  Ch.  559) ;  but  if  they  are  acting  londfidc  the  Court  will 
not  interfere  with  their  discretion  (Odessa  Tramways  Co.  v.  Mendel,  1878, 
8  Ch.  D.  235).  It  is  of  the  essence  of  a  call  that  it  should  fix  the  time  and 
place  for  payment  (In  re  Caiuley  &  Co.,  1889,  42  Ch.  D.  236),  because  when 
a  person  takes  a  share  in  a  company  he  thereby  contracts  with  the  company 
to  pay  the  full  amount  of  the  share,  but  only  to  pay  when  and  if  the 
directors  call  for  it  to  be  paid  up  (In  re  Kershaw,  1890,  45  Ch.  D.  320). 
A  call  will  not  therefore  date  from  the  resolution  authorising  the  call  under 
Art.  5  of  Table  A,  unless  the  resolution  fixes  time  and  place.  Shares  may 
be  forfeited  for  non-payment  of  calls,  but  the  forfeiture  does  not  under  an 
article,  in  the  form  of  Art.  21  of  Table  A,  prevent  the  shareholder  being 
liable  to  pay  all  calls  owing  at  the  date  of  forfeiture.  Interest  may  be 
charged  on  overdue  calls  (Table  A,  Art.  6  ;  and  see  Stockens  case,  1869,  L.  K, 
3  Ch.  412 ;  In  re  Welsh  Flannel  Ticced  Co.,  1875,  L.  E.  20  Eq.  360).  In  an 
action  for  a  call,  the  production  of  the  register  with  the  alleged  shareholder's 
name  in  it  is  primd  facie  evidence  of  his  being  a  shareholder  (  West  Cormvall 
Runj.  Co.  V.  Moioatt,  1850,  15  Q.  B.  521).  Eepudiation  within  a  reason- 
al)le  time  is  a  good  defence  (Glamorganshire  Iron  Co.  v.  Irvine,  1866, 15  L.  T. 
52).  A  shareholder's  bankruptcy  in  France  is  no  defence  to  an  action 
against  him  for  calls  in  England  (Faure  Electric  Light  Co.  v.  Phillipart,. 
1889,  58  L.  T.  528).  After  a  liquidator  is  appointed,  he  and  not  the  directors 
is  the  proper  person  to  exercise  the  power  of  calling  up  the  uncalled  capital 
(In  re  Pyle  Works,  supra;  In  re  London  Metallurgical  Co.,  32  L.  J.  N.  279). 

Transfer  of  Shares. — Shares  are  property,  and  every  shareholder  has 
therefore  a  right  primd  facie  to  transfer  them  (In  re  Cawlcy  &  Co.,  1889, 
42  Ch.  D.  209,  231) — indeed,  as  Lord  Blackburn  said  in  In  re  Bahia  and  San 
Francisco  Bwy.  Co.,  1868,  L.  E.  3  Q.  B.  595,  the  great  object  when  joint- 
stock  companies  were  established  was  that  the  shares  should  be  capable  of 
being  easily  transferred.  A  director  has  the  same  right  as  an  ordinary 
shareholder  to  transfer  his  shares  (Jessopp's  case,  1859,  2  De  Gr.  &  J.  649  ; 
Gilbert's  case,  1869,  L.  E.  5  Ch.  559 ;  as  to  his  qualification  shares,  quaere. 
In  re  South  London  Fish  Market  Co.,  1888,  39  Ch.  D.  331).  A  voluntary 
winding-up  being  in  contemplation  will  not  prevent  shareholders,  though 
cognisant  of  the  fact,  transferring  their  shares  (In  re  Taurine  Co.,  1883,  25 
Ch.  D.  118). 

There  is  no  obligation  imposed  on  a  transferor  of  shares  of  seeing  that 
a  transferee  is  a  proper  person,  but  if  he  does  not  get  a  proper  person  as 
transferee — if  he  transfers,  for  instance,  to  an  infant — he  runs  the  risk  of 
having  the  shares  thrown  back  on  him  (Parsons  &  Spong's  case,  1868,  L.  E. 
8  Eq.  656).  For  a  person  once  a  shareholder  remains  a  shareholder  until 
he  executes  a  valid  transfer  or  his  shares  are  duly  forfeited  (Heritage's  case, 
L.  E.  1869,  9  Eq.  5).  A  buyer  of  shares  impliedly  agrees  to  indemnify  the 
seller — to  place  himself  exactly  in  the  same  position  (for  better  or  worse)  aa 
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between  himself  and  the  company  as  that  in  which  the  seller  stood 
(Mayhews  case,  1854,  3  De  Gr.,  M.  &  G.  848).  If  therefore  he  requires,  as 
he  may  do,  the  seller  to  transfer  to  a  nominee  of  his,  the  transfer  which 
the  buyer  procures  to  be  executed  to  such  nominee  must  be  such  as 
completely  to  relieve  the  transferor  from  all  future  liability  {Maxted  v. 
Paine  (No.  2),  L.  K.  6  Ex.  151).  After  the  agreement  for  sale  the  registered 
owner  is  a  trustee  for  tlie  buyer  of  any  benefit  accruing,  such  as  a  dividend 
or  an  option  to  take  new  shares  {Black  v.  Homersham,  1878,  4  Ex.  D.  241 ; 
Stewart  v.  Lupton,  W.  N.  1874,  171,  178). 

Certificates. — A  seller  of  shares  is  bound,  if  the  contract  fixes  no  date,  to 
deliver  the  certificates  within  a  reasonable  time  {De  Weal  v.  Adler,  1886, 
12  App.  Cas.  141).  The  absence  of  certificates  on  a  transfer  puts  the 
t-ransferee  on  inquiry  {Soci^td  Generate  de  Paris  v.  Walker,  1886,  11  App. 
^as.  20). 

Bank  Shares — Numbers. — On  a  sale  of  bank  shares  the  numbers  of  the 
;«hares  must  be  specified  (Leeman's  Act,  1867  ;  Perry  v.  Barnett,  1884,  15  Q. 
B.  D.  388). 

One  of  two  executors  is  not  competent  to  transfer  shares  or  stock 
registered  in  the  name  of  both  {Barton  v.  North  Staffordshire  Bioy.  Co.,  1888, 
38  Ch.  D.  458). 

Cornering  Seller. — A  person  who  contracts  to  sell  shares  before  allotment 
..and  finds  himself  cornered,  i.e.  unable  to  obtain  the  shares  in  the  market  to 
..deliver  except  at  an  extortionate  price,  has  no  civil  remedy  against  the 
persons  who  have  cornered  him  {Salaman  v.  Turner,  1891,  64  L.  T.  598). 

Form  of  Transfer. — If  a  company's  regulations  prescribe  a  particular 
-course  for  a  shareholder  ceasing  to  be  a  shareholder,  he  can  only  cease  to 
Ibe  a  shareholder  by  pursuing  that  course  {Bargate  v.  Shortridgc,  1851, 

3  H.  L.  312).  The  form  of  the  transfer — whether  by  deed  or  not — depends  on 
the  regulations  of  the  company  {SocidtS  Generate  de  Paris  v.  Tramways  Union 
Co.,  1884,  14  Q.  B.  D.  451).  If  the  regulations  are  silent,  the  rule  as  to 
the  form  of  transfers  may  be  interpreted  by  the  practice  of  the  company 
{Marino's  case,  1867,  L.  E.  2  Ch.  596).  Shares  in  a  company  domiciled 
abroad,  e.g.  in  the  United  States,  can  only  be  transferred  by  an  instrument 
effectual  by  the  law  of  the  United  States  for  that  purpose  {Colonial  Bank 
v.  Cady,  1890,  15  App.  Cas.  281). 

A  transfer  of  shares  executed  by  the  transferor  as  a  deed,  but  leaving 
the  name  of  the  transferee  blank,  is  void  as  a  deed  {Hihbleivhite  v.  M'Morine, 
1840,  6  Mee.  &  W.  200),  but  it  may  be  good  as  an  agreement  {In  re  Barned 
Banking  Co.,  1867,  L.  R  3  Ch.  105). 

A  transfer  is  usually  required  by  the  articles  to  be  executed  by  both 
transferor  and  transferee  (Table  A,  Art.  8 ;  Marines  case,  supra),  but  the 
transferee  not  executing  is  a  mere  irregularity  {In  re  Taurine  Co.,  1883, 
25  Ch.  D.  133).  As  to  the  application  of  Stock  Exchange  rules  to  transfers, 
see  Coles  v.  Brisiowe,  1868,  L.  E.  4  Ch.  3 ;  Grissell  v.  Bristowe,  1868,  L.  E. 

4  C.  P.  43 ;  3Iaxted  v.  Paine  (No.  2),  1870,  L.  E.  6  Ex.  132  ;  Perry  v. 
Barnett,  1884,  15  Q.  B.  D.  388). 

Out  and  Out  Transfers. — If  a  transfer  be  real,  i.e.  a  transfer  out  and  out 
of  all  the  transferor's  interest,  it  will  be  upheld,  although  it  be  made 
to  a  mere  pauper,  and  for  the  avowed  purpose  of  relieving  the  transferor 
from  any  future  liability  {E.  v.  Lambourne  Valley  Bwy.  Co.,  1889,  22  Q.  B.  D. 
466).  It  is  the  fault  of  the  regulations  of  the  company  if  they  admit  of 
persons  becoming  shareholders  who  are  of  no  means  {King's  case,  1871, 
40  L.  J.  Ch.  366).  Most  companies'  articles  consequently  contain  a  power 
for  the  directors  to  veto  transfers.     This  power  is  only  available  while  the 
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company  is  a  going  one  {In  re  City  of  Glasgow  Banh,  1879,  4  App.  Cas.  573). 
Like  other  powers  of  directors,  it  is  a  fiduciary  one  {In  re  Gresham  Life 
Insu7'ance  Society,  1872,  L.  E.  8  Ch.  449),  not  to  be  arbitrarily  or  capriciously 
exercised  {In  re  Bell  Brothers,  1891,  65  L.  T.  245),  for  so  exercised  it  might 
mean  confiscation.  The  directors'  duty  is  fairly  to  consider  the  fitness  of 
the  proposed  transferee  at  a  board  meeting  {In  re  Ceylon  Land  and  Produce 
Co.,  1893,  7  T.  L.  E.  692).  If  the  power  to  reject  a  transfer  is  limited  to 
shares  not  fully  paid  up,  this  points  to  a  pecuniary  responsibility  of  the 
transferee  as  the  principal  element  to  be  regarded  by  the  board.  Directors 
cannot  under  a  power  veto  a  transfer  because  they  disapprove  of  the  purpose 
for  which  it  is  made,  e.g.  to  multiply  votes,  if  there  is  no  objection  to  the 
transferee  {Moffatt  v,  Farquhar,  1877,  7  Ch.  D.  605 ;  Pender  v.  Lushington, 
1877,  6  Ch.  1).  70).  It  seems  doubtful  whether  directors  of  a  banking 
company  could  properly  refuse  to  approve  a  transfer  to  a  nominee  of 
a  rival  bank  {Rohinson  v.  Chartered  Bank,  1865,  L.  E.  1  Eq.  32).  A 
director  may  approve  a  transfer  to  himself  {Burkes  case,  1870,  L.  E. 
6  Ch.  262). 

If  the  directors  have  fairly  considered  the  question  at  a  meeting,  and 
there  is  no  evidence  to  show  that  they  have  acted  corruptly  or  caprici- 
ously, the  Court  will  not  interfere  with  their  discretion  {In  re  Gresham  Life 
Assiir.  Society,  Ex  parte  Penney,  1872,  L.  E.  8  Ch.  446).  But  where  there  was 
evidence  that  the  chairman  and  others  of  the  directors  had  been  actuated 
by  feelings  of  hostility  to  the  transferor,  the  Court  overruled  the  rejection 
{In  re  Ceylon  Land  and  Produce  Co.,  supra).  The  directors  are  not  bound 
either  out  of  Court  or  in  Court  to  give  their  reasons  for  disapproving  the 
transfer,  and  their  not  doing  so  will,  therefore,  not  make  the  Court  draw 
unfavourable  inferences  against  them  ;  but  if  they  choose  to  give  their 
reasons,  the  Court  will  consider  whether  they  are  legitimate  or  not  {In  re 
Bell  Brothers,  sup)ra). 

On  a  sale  of  shares  according  to  the  custom  of  the  Stock  Exchange 
(making  the  price  payable  on  the  seller  handing  over  a  duly-executed 
transfer  and  the  certificate),  there  is  no  implied  guarantee  by  the  seller  that 
the  directors  shall  accept  the  buyer  as  a  transferee,  and  that  if  they  do  not 
accept  him  the  price  shall  be  refunded  {London  Founders'  Assoc,  v.  Clarke, 
1888,  20  Q.  B.  D.  576 ;  In  re  Cannock  and  Rugeley  Colliery  Co.,  Ex  parte 
Harrison,  1885,  28  Ch.  1).  363).  He  takes  the  risk.  A  power  is  also  given 
to  refuse  registration  of  a  transfer  where  calls  on  the  shares  are  unpaid.  As 
to  this  Hahbersty  v.  Manchester  G.  and  L.  liwy.  6'o.,  1867,  L.  E.  2  Q.  B.  471 ; 
Watson  V.  Bales,  1857,  23  Beav.  294  ;  and  In  re  Hoylake  Rwy.  Co.,  1874,  L. 
E.  9  Ch.  257,  may  be  consulted.  Where  in  such  a  case  the  shareholder 
whose  calls  were  in  arrear  had  induced  the  company  to  postpone  making 
a  call,  and  immediately  transferred  his  shares,  the  Court  refused  on 
equitable  principles  to  order  the  company  at  the  instance  of  the  transferor 
to  register  the  transferee  {Ex  parte  Parker,  In  re  National  and  P.  M.  Insur. 
Co.,  1867,  L.  E.  2  Ch.  685).  Indebtedness  to  the  company,  not  only  for 
calls,  but  in  any  way  whatever,  as  for  money  advanced,  is  another  ground 
on  which  the  company  may — if  its  articles  so  provide  {Pinkett  v.  Wright, 
1842,  2  Hare,  120) — refuse  registration  of  a  transfer  {Ex  parte  Stringer, 
1882,  9  Q.  B.  D.  436). 

Misdescription  of  the  transferee  is  another  ground  on  which  the  directors 
may  veto  a  transfer  {Paynes  case,  1869,  L.  E.  9  Eq.  223  ;  Williams  case, 
L.  E.  1869,9  Eq.  225,  w.;  Rogers  case,  1872,  25  L.  T.  406),  and  for  a  very  good 
reason,  that  it  prevents  the  directors  exercising  any  real  judgment.  Direct 
approval  of  a  transfer  may  be  inferred  {In  re  Branksea   Island   Co.,  Ex 
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parte  Bentincl  (No.  2),  1889,  1  Meg.  23;  NicoVs  case,  In  re  Boyal  British 
Bank,  3  De  G.  &  J.  433). 

If  directors  think  the  pendency  of  a  winding-up  petition  a  gi'ound  for 
not  allowing  any  transfer,  they  should  pass  a  resolution  to  allow  no  more 
transfers  {Lowe's  case,  1869,  L.  K.  9  Eq.  595  ;  Shipman's  case,  1867,  L.  E.  5 
Eq.  219).  Shares  may  be  transferred,  after  a  voluntary  winding-up,  with 
the  sanction  of  the  liquidator  (Companies  Act,  s.  131 ;  In  re  National  Bank 
of  Wales,  [1897]  1  Ch.  298). 

Forged  Transfers. — A  forged  transfer  of  stock  or  shares  does  not  affect 
the  title  of  the  stockholder  to  the  stock  and  the  dividends  on  it  {Davis  v. 
Banh  of  England,  1836,  2  Bing.  393 ;  Waterhouse  v.  L.  and  S.-W.  Bwy.  Co., 
1879,  41  L.  T.  553),  and  the  true  owner  of  the  stock  or  shares  is  entitled  to 
require  the  company  to  recognise  him  as  still  being  the  holder  of  the  stock 
or  shares  purported  to  be  transferred  {Sloman  v.  Bank  of  England,  1845,  14 
Sim.  475),  and  to  have  the  alleged  transfer  and  registration  cancelled 
{Johnston  v.  Benton,  1870,  L.  E.  9  Eq.  181).  Thus,  where  a  trustee  of  Bank 
of  England  stock  had  forged  his  co-trustee's  name  to  a  power  of  attorney, 
and  sold  the  stock  and  absconded  with  the  proceeds,  the  bank  was  ordered 
to  re-invest  the  stock  in  the  name  of  the  innocent  trustee.  The  trustee 
has  a  right  in  such  a  case  to  say  to  the  bank,  "  You  must  make  the  account 
stand  as  it  ought  to  stand  without  regard  to  the  unauthorised  transfer" 
{Sloman  v.  Bank  of  England,  supra  ;  Taylor  v.  Midland  Bicy.  Co.,  1860,  28 
Beav.  287 ;  Barton  v.  North  Staffordshire  Bwy.  Co.,  1889,  38  Ch.  D.  458). 
Companies  commonly  protect  themselves  against  forged  transfers  by  sending 
a  notice  to  the  registered  shareholder  inforndng  him  that  a  transfer  has 
been  presented  for  registration,  but  a  shareholders  disregarding  such  a 
notice  from  the  company  will  not  estop  him,  if  the  transfer  is  a  forgery, 
from  compelling  the  company  to  restore  his  name  to  the  register 
{Barton  v.  L.  and  N.-W.  Bwy.  Co.,  1889,  24  Q.  B.  D.  77).  Suppose, 
however,  that  a  person  innocently  brings  a  forged  transfer  to  the 
company,  and  that  the  company  registers  it,  does  it  by  so  registering  im- 
pliedly guarantee  the  genuineness  of  the  transfer  to  the  bringer  ?  The 
answer  is  No  !  The  company  owes  no  duty  to  the  bringer  to  make  inquiries 
whether  the  transfer  is  genuine  or  not ;  the  company  is  not  precluded  from 
saying  to  him,  to  use  Lord  Bramwell's  words,  "  You  brought  us  a  forged 
transfer,  we  Ijelieved  it  to  be  genuine,  and  we  have  registered  you  as  a 
stockholder ;  but  we  are  not  estopped  from  saying  that  the  transfer  was 
forged  and  that  you  have  no  real  title  "  {Simm  v.  Anglo-American  Telegraph 
Co.,  1879,  5  Q.  B.  D.  214;  Waterhouse  v.  L.  and  S.-W.  Bwy.  Co.,  1879,  41 
L.  T.  553).  But  if  a  company  registers  a  person  claiming  under  a  forged 
transfer  and  issues  him  a  certificate,  it  thereby  enables  him  to  hold  himself 
out  as  the  true  owner,  and  a  hond  fide  buyer  from  him  may  therefore,  under 
the  doctrine  of  estoppel,  maintain  an  action  against  the  company,  not  as 
the  real  owner  of  the  stock,  but  as  a  person  whom  the  company  is  bound  to 
treat  as  the  real  owner  {Simm  v.  Anglo-American  Telegraph  Co.,  supra;  In 
re  Bahia  anl  San  Francisco  Bwy.  Co.,  1868,  L.  E.  3  Q.  B.  584).  The  measure 
ol  damages  in  an  action  against  the  company,  based  on  such  estoppel  for  mis- 
representation of  title,  is  the  market  value  of  good  shares  at  the  date  when 
the  buyer  was  deprived,  by  the  intervention  of  the  true  owner,  of  the  shares 
which  he  was  led  to  believe  were  his. 

The  Forged  Transfers  Acts,  1891  and  1892,  now  give  power  to  a  com- 
pany to  make  compensation  by  a  cash  payment  out  of  the  company's  funds 
for  any  loss  arising  from  a  transfer  of  any  shares  or  stock  in  pursuance 
of  a  forged  transfer,  or  of  a  transfer  under  a  forged  power  of  attorney,  and  the 
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company  may,  by  a  small  fee,  by  insurance,  reservation  of  capital,  accumula- 
tion of  dividends,  or  in  any  other  manner  it  may  resolve  upon,  form  such  com- 
pensation fund.  The  company  may  also  borrow  for  the  purpose  on  the 
security  of  its  property.  It  may  impose  reasonable  restrictions  on  the 
transfers  of  shares  and  powers  of  attorney  to  transfer.  The  company  is  to 
be  surrogated  to  .any  rights  of  the  payee  of  the  compensation. 

Lien  of  Company. — A  power  for  a  company  to  refuse  a  transfer  by  a 
shareholder  indebted  to  it  gives  the  company  no  lien  or  charge  on  the 
shares  {In  re  Dmilop,  1882,  21  Ch.  D.  583);  but  it  is  not  uncommon,  for 
a  company's  articles  to  give  the  company  a  "  first  and  permanent  lien  "  upon 
the  share  of  every  shareholder  for  all  debts  due  from  him  to  the  company. 
When  a  company  with  such  a  lien  receives  notice  of  a  charge  on  the  shares, 
it  cannot  set  up  its  lien  against  the  person  entitled  to  the  charge  in 
respect  of  a  debt  subsequently  accruing  due  from  the  shareholder  to  the 
company  {Bradford  Banking  Co.  v.  Briggs,  1886,  12  App.  Cas.  29).  A 
power  given  to  directors  to  refuse  transfers  by  a  shareholder  indebted  to 
the  company,  means  indebted  at  the  time  when  a  transfer  by  the  share- 
holder is  lodged  for  registration  with  the  proper  officer  {In  re  Caidey  & 
Co.,  1889,  42  Ch.  D.  209 ;  and  see  New  London  and  B.  Bank  v.  Brocklehurst, 
1882,  21  Ch.  D.  302). 

Register. — Every  company  under  the  Companies  Act  is  required  under 
a  penalty  to  keep  a  register  of  its  members,  and  to  enter  in  such  register 
— (1)  the  names,  addresses,  and  occupations  of  such  members,  the  number  of 
shares  held,  and  the  amount  paid  up  thereon ;  (2)  the  date  of  every 
member's  entry  on  the  register ;  (3)  the  date  at  which  any  person  ceased  to 
be  a  member  (Companies  Act,  s.  25).  The  register  is  j^^nd  facie  evidence 
of  the  truth  of  the  matters  required  to  be  entered  in  it.  This  is  an 
exceptional  privilege,  and  therefore  the  prescribed  mode  of  keeping  the 
register  must  be  strictly  complied  with  {Bain  v.  Whitehaven,  1850,  3  H. 
L.  1).  In  an  action  for  a  call,  it  is  sufficient  to  produce  the  register  with 
the  defendant's  name  in  it  as  a  shareholder,  and  it  is  then  for  him  to 
rebut  the  evidence  {West  Cornvjall  Bwy.  Co.  v.  Movxitt,  1850,  15  Q.  B. 
621).  The  register  is  the  only  evidence  of  the  right  to  vote  {Pender  v. 
Lushington,  1877,  6  Ch.  D.  70).  The  register  is  required  by  sec.  32  of  the 
Companies  Act  to  be  open  to  the  inspection  of  any  member  gratis,  and  of 
any  other  person  on  payment  of  a  shilling.  Tliis  provision  opening  the 
register  to  the  inspection  of  all  the  world  is  part  of  the  policy  of  the 
Legislature  in  conceding  limited  liability.  It  is  to  enable  persons  dealing 
with  the  company  to  know  to  whom  and  to  what  they  have  to  trust  {Oakcs 
v.  Ihtrqiiand,  1867,  L.  R  2  H.  L.  367).  The  right  to  inspect  carries  with 
it  the  right  to  take  copies  {Mutter  v.  Eastern  and  Midland  Ilwy.  Co., 
1888,  38  Ch.  I).  92).  A  shareholder  cannot  be  refused  inspection  because  he 
is  using  his  right  in  the  interests  of  a  rival  company  {ibid.).  The  register 
being  then  the  authentic  evidence  of  the  constituency  of  the  company,  it  is 
very  important  that  it  should  truly  represent  that  constituency,  that  is, 
should  contain  the  names  of  the  persons,  and  only  of  the  persons,  who  are 
from  time  to  time  the  real  shareholders,  and  for  this  purpose  the  Legislature 
has  in  sec.  35  of  the  Companies  Act  supplied  a  summary  mode  of  rectifying 
the  register.  This  section  provides  that  "  where  the  name  of  any  person  is 
without  sufficient  cause  entered  in  or  omitted  from  the  register  of  members 
of  any  company  under  the  Act,  or  if  default  is  made,  or  unnecessary  delay 
takes  place,  in  entering  on  the  register  the  fact  of  any  person  having  ceased 
to  be  a  member,  the  person  or  member  aggrieved  or  any  member  of  the 
company  "  may  apply  to  the  Court  for  an  order  for  rectification.     It  has 
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been  decided,  after  some  fluctuation  of  judicial  opinion,  that  the  Court  has 
hirisdidion  under  this  section  to  make  a  summary  order  for  rectification  in 
all  cases  that  it  may  think  fit,  whether  as  between  the  company  and  a 
shareholder,  or  between  two  disputant  shareholders  inter  se  {Ex  parte  Shaw, 
1887,  2  Q.  B.  D.  463) ;  but  the  jurisdiction  is  a  discretionary  one,  and  there 
are  cases  in  which  it  is  not  desirable  that  the  jurisdiction  should  be 
exercised,  where,  for  instance,  there  are  complicated  questions  of  law  or  fact 
in  dispute,  and  the  proper  remedy  is  by  action  for  specific  performance. 
The  Court  will  not  try  l)y  this  summary  machinery  what  is  in  effect  an 
action  l)y  a  shareholder  for  rescission,  for  instance,  on  the  ground  of  mis- 
representation in  the  prospectus,  involving,  as  such  an  action  may  do,  the 
necessity  of  examining  and  cross-examining  witnesses  (/ti  re  Ruby  Consolidated 
Mining  Co.,  1874,  43  L.  J.  Ch.  633). 

The  Court  may  rectify  the  register  though  a  winding-up  order  has  been 
made  {Bcese  Pdver  Silver  Mining  Co.  v.  Smith,  1869,  L.  E.  4  H.  L.  64). 
A  company  is  ])y  the  Companies  Act,  1880,  empowered  to  keep  a  colonial 
as  well  as  a  home  register. 

Dividends. — Dividends  mean  jwimd  facie  a  sliare  of  profits,  and  in 
accordance  with  this  the  company's  articles  commonly  provide  that  no 
dividend  shall  be  payable  except  out  of  profits  arising  from  the  business  of 
the  company — indeed,  payment  out  of  capital  is  ultra  vires  the  company. 
What  are  profits  available  for  dividend  is  one  of  the  problems  of  political 
economy.  "Profits"  were  defined  in  Mersey  Doeks  v.  Lneas,  1882,  8  App. 
Cas.  903,  as  "  the  incomings  of  a  concern  after  deducting  the  expenses  of 
earning  them " ;  and  see  Glasicr  v.  Bolls,  1889,  42  Ch.  I).  453.  For  the 
purpose  of  ascertaining  profits  there  is  sometimes  adopted  what  is  known  as 
the  "  single  account  system,"  a  balance-sheet  including  by  reference  a  profit 
and  loss  account  (Palmer,  Co.  Pre.,  6th  ed.  418 ;  Lubbock  v.  British  Bank 
of  South  America,  [1892]  2  Ch.  198 ;  Verney  v.  General  Commercial 
Co.,  [1894]  2  Ch.  239) ;  sometimes  the  double  account  system,  that  is,  a 
separate  account  of  capital  and  revenue  (Buckley,  Companies,  7th  ed.,  554).  It 
may  be  a  good  thing  for  a  trading  company  to  know  how  its  capital  account 
stands,  but  it  is  not  necessary  for  purposes  of  dividend.  The  Courts  have 
repeatedly  held  that  there  is  no  obligation  on  a  company  to  make  up  lost 
capital  before  paying  dividends  {Lee  v.  Ncuchatel  Asphalte  Co.,  1889, 
41  Ch.  D.  1).  The  rationale  of  it  is  that  the  capital  of  the  company  is  invested 
in  property  of  various  kinds,  which  is  liable  to  fluctuations  in  value.  It 
may  depreciate.  It  may  be  lost.  It  is  embarked  in  a  commercial  venture, 
and  must  run  the  risks  of  it.  A  submarine  telegraph  company,  for  instance, 
may  lose  one  of  its  cables,  or  a  steamship  company  one  of  its  liners,  and 
yet  be  doing  a  flourishing  l)usiness,  which  justifies  the  directors  in  paying  a 
dividend ;  and  to  say  that  it  must  not  pay  any  dividend  until  it  has  made 
good  the  lost  asset  would  paralyse  trade.  So  if  the  property  depreciates 
in  value  from  external  causes, — for  instance,  land  owing  to  agricultural 
depression, — such  a  loss  need  not  be  made  good ;  but  a  company  cannot 
pay  dividend  without  providing  for  repairs  and  depreciation  of  plant 
occasioned  by  user  in  the  ordinary  course  of  the  company's  business — a 
tram  company,  for  instance,  must  keep  its  line  in  proper  working  condition 
{iJent  V.  London  Tramway  Co.,  1880,  16  Ch.  D.  384);  Davison  v. 
Gillies,  1880,  16  Ch.  D.  347).  A  rise  in  the  value  of  the  company's 
property  cannot  conversely  be  discounted  as  dividend  {Salisbury  "v. 
Mctrojwlitan  Bwy.  Co.,  1870,  22  L.  T.  839).  In  Lee  v.  Ncuchatel  Asphalte 
Co.,  1889,  41  Ch.  ]).  1,  the  Court  of  A])peal  have,  however,  gone 
further,   and    held   that   where   the   company's   capital    is   invested   in  a 
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wasting  property,  such  as  a  quarry  or  a  patent,  the  company  may,  if  its 
memorandum  contemplates  its  doing  so,  distribute  the  whole  of  the  profits 
derived  from  the  working,  without  setting  apart  any  of  it  to  form  a  sinking 
fund  to  replace  the  waste.  A  company  is  imder  no  obligation — this  seems 
the  principle  of  the  decision — to  carry  on  the  business  in  perpetuity  ;  but 
the  so-called  profits  in  such  a  case  are  profits  only  in  a  conventional  sense, 
agreed  that  is  between  the  shareholders  as  such,  not  profits  in  the  ordinary 
commercial  sense,  and  it  is  very  difficult  to  see  why  they  do  not  constitute 
a  return  of  capital  to  the  shareholders. 

Guarantee  of  Dividends. — Dividends  are  sometimes  guaranteed  for  three 
or  four  years  by  the  vendor  of  the  company.  In  such  a  case,  when  the 
company  is  wound  up  before  the  expiration  of  the  guarantee,  the  question 
arises.  Was  the  guarantee  fund  meant  by  the  contract  to  form  part  of  the 
property  of  the  company,  or  was  it  a  trust  fund  appropriated  for  the  benefit 
of  the  shareholders  ?  The  answer  to  this  is  given  in  In  re  South  Llanhawar 
Colliery  Co.,  1879,  12  Ch.  D.  509;  Stuart's  Trust,  1877,  4  Ch.  D.  213,  and 
Richardson  v.  English  Crovm  Spelter  Co.,  W.  N.,  1885,  31. 

Income-tax. — As  to  income-tax  payable  by  companies,  see  Colquhoun  v. 
Brook,  1889,  14  App.  Cas.  493 ;  Erichsen  v.  Last,  1881,  8  Q.  B.  D.  414,  and 
Spiller  V.  Turner,  [1897]  1  Ch.  911. 

Paying  a  dividend  is  an  act  of  the  shareholders,  not  of  the  directors  {In 
re  Denham  &  Co.,  1884,  25  Ch.  D.  763),  but  it  is  done  on  the  recommendation 
of  the  directors.  As  a  rule,  the  Court  will  not  interfere  with  directors  in 
the  matter  of  dividends,  unless  they  are  doing  something  idtra  vires  the 
company  {Lever  v.  Land  Securities  Co.,  1894,  W.  N.  21  ;  Ex  parte  Kemp, 
1894,  W.  K  142  ;  Lee  v.  Ncuchatel  Asjjhalte  Co.,  1889,  41  Ch.  D.  1  ;  Eance's 
case,  1870,  L.  11.  G  Ch.  104;  Lambert  v,  Ncuchatel  Asphalte  Co.,  1882, 
30  W.  E.  413),  as  paying  dividends  out  of  capital.  Sometimes  a  larger 
amount  is  paid  on  some  shares  than  others.  Friind  facie  where  this  is  the 
case  the  company  has  no  power  to  pay  a  dividend  in  proportion  to  the 
amounts  respectively  paid  up,  but  the  company  may  take  such  a  power  by 
its  articles  as  originally  framed,  or  as  altered  by  special  resolution  {Oahbank 
Oil  Co.  V.  Crum,  1882,  8  App.  Cas.  G5),  and  it  commonly  does  (Table  A., 
Art.  72). 

Forfeiture  of  Shares. — A  company,  though  it  cannot  cancel  shares,  may 
forfeit  them,  the  distinction  being  that  forfeited  shares  may  be  reissued 
{Marshall  v.  Glamorgan  Iron  Co.,  1869,  L.  Pi.  7  Ecp  136). 

Forfeiture  is  an  act  strictissimi  juris,  and  parties  seeking  to  enforce  it 
must  exactly  pursue  all  that  is  necessary  to  enable  them  to  exercise  such 
a  strong  power  {Clarke  v.  IIa7't,  1858,  6  H.  L.  65 ;  Johnson  v.  Lyttles  Iron 
Agency,  1877,  5  Ch.  D.  687).  If  the  forfeiture,  for  instance,  is  for  non-payment 
of  a  call,  and  the  call  was  irregularly  made  liy  a  board  of  directors  not 
duly  elected  {Garden  Gully  United  Quartz  Mining  Co.  v.  M' Lister,  1876, 
1  App.  Cas.  39),  or  the  notice  of  forfeiture  is  too  short,  the  forfeiture  will 
be  bad.  The  power  must  be  exercised  for  the  benefit  of  the  company 
and  not  to  relieve  the  shareliolder  from  liability  {Richmond's  case,  1858,  4 
Kay  &  J.  325  ;  and  see  Aaron's  Reefs  Limited  v.  Twiss,  [1896]  App.  Cas.  273). 

Meetings. — The  policy  of  tlie  Legislature  throughout  the  Companies 
Acts  is  that  the  shareholders  should  manage  their  own  affairs,  and  the 
machinery  for  obtaniing  this  "domestic  forum,"  as  it  l)as  been  termed,  is 
a  general  meeting  of  shareholders.  An  appeal  to  a  general  meeting  is  the 
proper  and  only  remedy  of  shareholders  who  complain  of  mismanagement 
{Isle  of  Wight  Rwy.  Co.  v.  Tahourdin,  1884,  25  Ch.  D.  333).  Such  a  general 
meeting  is  by  sec.  49  of  the  Companies  Act,  1862,  to  be  held  once  at  least 
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in  every  year,  and  the  first — or  as  it  is  commonly  called  the  statutory 
general  meeting — must  he  held  within  four  months  after  registration  of 
the  memorandum  (Companies  Act,  1867,  s.  39).  The  model  set  of  articles, 
known  as  Table  A,  provides  for  one  general  meeting  of  shareholders  in  Yeh- 
ruary  in  each  year,  unless  otherwise  prescribed  by  the  company  in  general 
meeting.  This  is  the  ordinary  general  meeting,  but  in  addition  to  this  the 
directors  may,  whenever  they  think  fit,  convene  an  extraordinary  general 
meeting,  and  they  are  bound  to  do  so  upon  a  requisition  made  in  writing 
by  one-fifth  of  the  members  of  the  company.  If  the  directors  on  being  duly 
requisitioned  fail  for  twenty-one  days  to  convene  a  meeting,  the  requisitioners 
may  convene  it  (Table  A,  Arts.  32-34 ;  Macdougall  v.  Gardiner,  1874,  L.  E. 
10  Ch.  606),  and  the  intention  of  the  Act  is  in  accordance  with  the  policy 
of  company  self-government  that  the  shareholders  should  do  so — use  the 
remedy  which  they  have  in  their  own  hands — instead  of  resorting  to  the 
Court  {Isle  of  Wight  Bwy.  Co.  v.  Tahourdin,  suj^ra). 

The  notice  of  meeting  prescribed  by  the  Companies  Act,  1862,  s.  52, 
is 'a  seven  days'  notice  in  w^riting,  which  by  Table  A,  Art.  35,  may  be 
sent  by  prepaid  letter  to  the  shareholder's  registered  address  {In  re  London 
and  Mediterranean  Bank,  1868,  37  L.  J.  Ch.  537).  The  section  only  applies 
to  shareholders  wdio  can  be  reached  by  ordinary  English  post,  not  to  share- 
liolders  in  America,  for  instance  {In  re  Union  Hill  Silver  Co.,  1875,  22  L.  T. 
400).  It  need  not  be  in  the  precise  terms  of  the  Companies  Act,  1862, 
s.  52,  or  of  the  company's  regulations.  It  is  enough  if  the  regulations  are 
substantially  complied  with  {In  re  British  Sugar  Bejining  Co.,  1857, 3  Kay  &  J. 
408),  the  true  canon  of  construction  in  a  commercial  notice  being,  "  What 
is  the  fair  business-like  meaning  which  business  men  in  the  position  of 
shareholders  would  put  on  the  document  when  they  received  it  ? "  (per 
Bowen,  L.J.,  Alexander  v.  Simpson,  1889,  43  Ch.  D.  147).  But  it  is  not 
enough  in  calling  an  extraordinary  meeting  to  say  "  special  business " 
{JVills  V.  Murray,  1850,  4  Ex.  Eep.  869),  or  on  a  notice  of  a  confirmatory 
meeting  to  send  a  newspaper  containing  a  marked  report  of  the  first 
meeting  {Alexander  v.  Simpson,  1889,  43  Ch.  D.  143) ;  nor  is  a  notice  that 
a  meeting  will  be  held  in  a  certain  contingency  good  {ibid.).  Apart  from 
forms,  a  notice  of  meeting  may  be  bad  by  reason  of  its  emanating  from  a 
board  of  directors  irregularly  constituted.  If  this  is  the  case — if  the  board 
summoning  the  meeting  is  composed  of  persons  some  of  whom  are  not 
legally  directors — it  makes  the  general  meeting  irregular,  and  vitiates  all 
the  resolutions  passed  at  it  {Harhen  v.  Bhillips,  1883,  23  Ch.  D.  14).  But 
a  mere  irregularity  in  summoning  the  board  of  directors  which  convenes 
the  meeting — a  director,  for  instance,  receiving  only  a  few  minutes'  notice 
of  the  board  meeting — will  not  invalidate  the  proceedings  at  the  general 
meeting  {Brown  v.  Ze  Trinidad,  1887,  37  Ch.  D.  1) ;  nor  will  the  Com-t 
interfere  by  injunction,  for  such  short  notice  is  a  mere  irregularity  which 
the  persons  who  liave  committed  it  can  at  once  set  right  by  calling  a 
fresh  meeting  with  all  due  formality,  and  it  is  a  fixed  and  salutary  rule  of 
the  Court,  as  Lindley,  L.J.,  said  in  the  latter  case,  not  to  interfere  for 
the  purpose  of  forcing  companies  to  conduct  their  business  according  to 
strict  rules. 

By  Table  A,  Art.  39,  the  chairman  of  the  board  of  directors  is  to 
preside ;  failing  him,  or  if  he  is  late,  the  members  are  to  choose  one  of  their 
own  number  to  bo  chairman  (Art.  40,  Companies  Act,  s.  52).  The  chair- 
man of  a  general  meeting  has  primd  facie  authority  to  regulate  all  the 
details  of  proceedings  (not  provided  for  by  the  articles),  and  to  decide  all 
incidental   questions  which  arise   at  such   meeting    and   require   prompt 
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•ruling.  If  his  decision  is  quarrelled  with,  a  majority  of  those  present  must 
decide  {In  re  Indian  Zoedone  Co.,  1884,  26  Ch.  D.  70;  Wandsvjorth  Gas 
light  Co.  V.  Wright,  1870,  22  L.  T.  404).  But  a  chairman  cannot  dissolve 
a  meeting  before  it  has  finislied  the  business  for  which  it  was  convened 
-(National  Dwellings  Society  v.  Syhes,  [1894]  3  Ch.  159).  To  constitute  a  valid 
meeting  there  must  be  a  proper  quorum  {In  re  Camhrian  Coal  Co.,  1875, 
23  W.  E.  405).  A  quorum  for  a  general  meeting  may  be  fixed  by  reference 
to  the  holding  of  capital,  say  a  minimum  of  10  persons  holding  no  less 
than  i\)th  of  the  capital  of  the  company,  or  by  number  as  in  Table  A, 
Art.  37,  thus :  If  the  numbers  of  the  company  are  under  10,  5 ;  one  for 
every  5  additional  members  over  10  up  to  50,  and  one  for  every  10  additional 
members  after  50.  One  shareholder  cannot  hold  a  meeting  {Sharp  v.  Davies, 
1886,  2  Q.  B.  D.  26 ;  In  re  Sanitary  Carbon  Co.,  W.  K,  1877,  223). 

Minutes  of  Meetings. — It  is  the  duty  of  directors  to  keep  accurate 
minutes  of  what  takes  place  at  its  general  meetings  {Laio's  case,  l7i  re 
British  Provident  Assurance  Society,  1862,  1  De  G.,  J.  &  S.  509),  and  these 
minutes,  if  purporting  to  be  signed  by  the  chairman,  are  evidence  in  all 
legal  proceedings  (Companies  Act,  s.  67  ;  Southamjjton  Bock  Co.  v.  Richards, 
1839-40,  1  Man.  &  G.  448). 

Resolutions. — Kesolutions  by  a  general  meeting  are  of  three  kinds — (1) 
ordinary,  (2)  special,  (3)  extraordinary.  Where  a  company's  regulations 
provide  that  certain  acts  shall  be  done  by  the  company  in  general  meeting, 
such  as  borrowing  money,  declaring  a  dividend,  or  appointing  directors,  an 
ordinary  resolution  passed  by  a  majority  of  members  present  is  sufficient 
{North-West  Transportation  Co.  v.  Realty,  18S7,  12  App.  Cas.  589);  but 
there  are  other  acts  vital  to  the  interests  of  the  company  which  require  a 
fuller  representation  of  the  constituency  of  the  company  and  a  more 
mature  deliberation,  and  for  these  a  special  resolution  or  an  extraordinary 
resolution  is  often  required.  Where,  for  instance,  a  company  is  proposing 
to  alter  its  memorandum  of  association  (under  the  Companies  Memorandum 
of  Association  Act,  1890),  and  embark  in  a  new  business,  or  to  alter  its 
articles  generally  (Companies  Act,  s.  50),  or  sell  its  undertaking  and  assets 
under  sec.  161  of  the  Companies  Act,  or  reduce  its  capital  (Companies  Act, 
1867,  8.  9),  or  wind  up  (Companies  Act,  s.  129  (2)),  a  special  resolution  is 
required. 

Special  Resolution. — A  special  resolution  is  a  resolution  passed  by  not  less 
than  three-fourths  of  the  members  present,  in  person  or  by  proxy  (where 
proxies  are  allowed),  at  a  general  meeting  of  which  notice  specifying  the  inten- 
tion to  propose  such  resolution  has  been  duly  gi\en  and  confirmed  by  a  similar 
majority  at  a  meeting  held  not  less  than  fourteen  days  after  the  date  of 
the  first  meeting  (Companies  Act,  s.  51 ;  I71  re  Railway  Sleepers  Supply 
Co.,  1885,  29  Ch.  D.  204 ;  In  re  Millers  Dale  Lime  Co.,  1886,  31  Ch.  D.  211). 

Extraordinary  Resolution. — A  resolution  is  extraordinary  which  is  passed 
in  such  manner  as  would,  if  it  had  been  confirmed  by  a  subsequent  meeting, 
have  constituted  a  special  resolution  (Companies  Act,  s.  129). 

A  copy  of  any  special  resolution  must  be  registered  with  the  Eegistrar 
of  Joint-Stock  Companies  (Companies  Act,  s.  53).  A  declaration  by  the  chair- 
man of  a  meeting  that  a  resolution  has  been  carried,  and  an  entry  to  that 
effect  in  the  books  of  the  company,  is  sufficient  evidence  of  tlie  fact  (Table  A, 
Art.  42  ;  In  re  Rrynmawr  Coal  and  Iron  Co.,  W.  N.  1877,  45  ;  In  re  Indian 
Zoedone  Co.,  1884,  26  Ch.  D.  70). 

Voting. — Voting  depends  on  the  articles,  but,  in  defaidt  of  any  provi- 
sions therein,  every  member  is,  by  the  Companies  Act,  s.  52,  to  have  one 
vote.     Sometimes  a  scale  is  adopted.     Preference  shareholders,  again,  are 
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often  given  no  vote,  and  a  vendor's  vote  on  his  shares  may  be  restricted. 
Frimd  facie  a  majority  of  the  shareholders  duly  convened  upon  any 
question  with  which  the  company  is  legally  competent  to  deal  is 
binding  on  the  minority,  and  consequently  on  the  company  (North- 
West  Transportation  Co.  v.  BeattT/,  1887,  12  App.  Cas.  589).  A  majority  at 
a  meeting  (where  no  poll  is  demanded)  is  ascertained  by  counting  hands, 
according  to  the  common  law  rule  (In  re  HorUtry  Bridge  Co.,  1879,  11  Ch. 
D.  109).  Proxies,  it  has  now  been  definitely  decided,  cannot  be  counted 
on  a  show  of  hands  {Ernest  v.  Lom,a  Gold  Mines  Ltd.,  [1897]  1  Ch.  1). 
The  register  is  the  only  evidence  by  which  the  right  of  members  to  vote  at 
a  general  meeting  can  be  ascertained :  the  question  of  beneficial  ownership 
cannot  be  entered  into  (Pender  v.  Lushington,  1877,  6  Ch.  D.  70).  A  share- 
holder may  transfer  some  of  his  shares  to  nominees  to  increase  his  voting 
power  (ihid.),  for  a  shareholder's  vote  is  a  right  of  property  which  he  may 
use  as  he  pleases  :  even  to  promote,  for  instance,  his  private  interest  against 
the  interests  of  the  company  (North- JVest  Transportation  Co.  v.  Beatty, 
1887,  12  App.  Cas.  589). 

Poll. — A  right  to  a  poll  is  by  common  law  incident  to  any  election  at  a 
public  meeting  by  show  of  hands  (Camplell  v.  Maund,  1836,  5  Ad.  &E.  865). 
It  is  usually  an  appeal  to  the  whole  constituency  of  the  company,  as  dis- 
tinguished from  the  members  present  at  the  meeting  (B.  v.  Wimbledon 
Local  Board,  1882,  8  Q.  B.  D.  459),  and  made  demandable  by  five  members 
(Companies  Act,  s.  51,  Table  A,  Art.  43  ;  In  re  Pho&nix  Electric  Co.,  1883,31 
W.  Pt.  398). 

Beduction  of  Capital. — The  Companies  Act  permitted  a  company  to 
increase  its  capital  by  the  issue  of  new  shares,  to  consolidate  its  capital,  and ' 
to  convert  paid-up  shares  into  stock,  but  it  permitted  no  reduction  of  a 
company's  capital.  The  capital — the  subscribed  capital  that  is — was  to  be 
paid  up  in  full,  and  it  was  to  be  inviolable.  That  was  the  price  of  the 
privilege  of  limited  liability  (In  re  Alexandra  Palace  Co.,  1882,  21  Ch.  D. 
160),  and  it  was  a  sound  and  salutary  principle,  nor  has  the  Legislature 
in  anywise  departed  from  it.  It  has,  it  is  true,  in  the  Companies  Acts, 
1867,  1877,  and  1880,  sanctioned  the  reduction  by  a  company  of  its  capital, 
called  up  as  well  as  uncalled  in  certain  cases,  but  in  conceding  this  privilege 
it  has  fenced  it  round  with  so  many  safeguards,  so  much  caution,  that  no 
injustice  can  by  any  means  be  done.  A  company  desirous  of  giving  itself 
power  to  reduce  its  capital  must  first  pass  and  confirm  a  resolution  giving 
the  power,  and  then  pass  and  confirm  a  resolution  reducing  the  capital.  It 
cannot  do  both  simultaneously  (In  re  Patent  Invest.  Svgar  Co.,  1885,  31  Ch. 
D.  166  ;  In  re  West  India  and  Pacific  Steamship  Co.,  1873,  L.  K.  9  Ch.  11,  n.). 
It  must  also,  after  passing  the  resolution  for  reduction,  add  to  its  name  the 
words,  "  and  reduced,"  for  so  long  as  the  Court  may  fix — usually  a  month 
from  the  date  of  the  resolution.  It  then  presents  its  petition  for  the  con- 
firmation of  the  Court  (In  re  Leicester  Mortgage  Co.,  1894,  W.  N.  108,  116). 

There  are  various  modes  of  reducing  capital.  It  may  be  reduced  by  the 
return  of  accumulated  profits  (Companies  Act,  1888,  ss.  3, 4),  or  by  cancelling 
capital  before  prospectus  issued  (In  re  West  African  Co.,  1886,  34  W.  P. 
411),  or  by  cancelling  shares  bought  by  the  company  out  of  accumulated 
profits  (In  re  York  Glass  Co.,  1889,  37  AV.  P.  471),  or  by  cancelling  one  class 
of  shares  (In  re  Floating  Bock  Co.  of  St.  Thomas,  [1895]  1  Ch.  691),  pre- 
ference shares  (In  re  Deeido  Pier  Co.,  [1891]  2  Ch.  354),  or  founders'  shares 
(In  re  London  and  New  York  Investment  Co.,  [1895]  2  Ch.  860 ;  and  see 
British  and  American  Trustee  Corporation  v.  Couper,  [1894]  App.  Cas.  399  ;  In 
re  Wallesey  Brick  Co.,  AV.  N.  1894,  20)  ;  but  the  most  common  case  is  where 
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the  reduction  is  made  for  the  purpose  of  writing  off  lost  capital.  Where  a 
trading  company  has  lost  a  portion  of  its  capital  nothing  can  be  more  bene- 
ficial to  the  company  than  to  admit  that  loss — to  write  it  off,  and,  if  it  chooses 
to  go  on  trading,  to  trade  with  the  diminished  capital  which  remains,  the 
dividend  being  declared  on  the  capital  actually  remaining  {In  re  Ehhw  Vale 
Iron  and  Coal  Co.,  1877,  4  Oh.  D.  831);  where,  for  instance,  a  marine  tele- 
graph has  lost  one  of  its  cables  {Bannatync  v.  Direct  S^mnish  Telegraph  Co., 
1886,  34  Ch.  D.  303),  but  is  still  doing  a  profitable  business. 

In  such  a  case  where  the  proposed  reduction  does  not,  in  the  words 
of  the  Companies  Act,  1877,  s.  4,  "involve  either  the  diminution  of  any 
liability  in  respect  of  uncalled  capital,  or  the  payment  to  any  shareholder  of 
any  paid-up  capital,"  the  creditors  are  not  entitled  to  object,  for  the  suffi- 
cient reason  that  they  are  not  hurt,  and  the  Court  may  also  dispense  with 
the  use  of  the  words  "  and  reduced,"  and  with  advertisement  of  the  petition 
{In  re  Tamhracherry  Estates  Co.,  1885,  29  Ch.  D.  683).  But  if  the  reduction 
is  not  of  that  kind,  and  does  involve  a  return  of  capital  to  the  shareholders, 
or  diminution  of  any  liability  in  respect  of  paid-up  capital,  the  Court  has  to 
see  that  creditors  are  properly  protected  {In  re  Lamson  Store  Service  Co., 
[1895]  2  Ch.  726),  and  for  this  purpose  a  statutory  machinery  is  provided 
(see  General  Order,  1868).  Shortly  put,  this  is,  that  after  the  presentation 
of  the  petition,  the  Court  is  to  settle  a  list  of  creditors  of  the  company,  to 
be  certified  by  the  chief  clerk,  such  certificate  showing  which  of  the  credi- 
tors have  consented  in  writing,  and  which  have  had  their  debts  discharged 
or  secured.  Any  creditor  on  the  list  who  has  not  consented  or  been  pro- 
vided for  may  then  appear  and  oppose.  The  Court  is  also  bound  to  consider 
the  interests  not  only  of  dissentient  creditors,  but  of  dissentient  share- 
holders {Bannatyne  v.  Direct  Spanish  Telegraph  Co.,  1886,  34  Ch.  D.  287). 

There  is  nothing  in  the  Acts  of  1867  or  1877  requiring  a  reduction  of 
capital  to  be  a  rateable  all-round  reduction  {In  re  Barrow  Hcematite  Steel  Co., 
1888,  39  Ch.  1).  582  ;  In  re  Gatling  Gun  Co.,  1889,  38  W.  K.  317  ;  In  re 
Agricultural  Hotel  Co.,  1890,  39  W.  E.  218  ;  In  re  American  Pastoral  Co., 
1891,  62  L.  T.  625).  A  company  that  has  lost  capital  may,  for  instance, 
reduce  by  writing  off  the  loss  from  the  ordinary  and  not  the  preference 
shares  {In  re  Quebrada  Copper  Co.,  1889,  40  Ch.  D.  363),  or  from  the 
ordinary  shares,  and  not  from  the  unissued  and  preference  shares.  But  if 
there  is  a  bargain  by  the  company  with  tlie  preference  shareholders,  which 
would  be  broken  by  the  reduction  of  capital,  the  preference  shareholders 
would  be  entitled  to  an  injunction  ;  and  see  In  re  Barrow  Hwmatite  Steel 
Co.,  1888,  39  Ch.  D.  582.  A  reduction  may  be  sanctioned  though  the 
voting  powers  are  affected  {In  re  Colmer,  [1897]  1  Ch.  524). 

Coynpanies  Limited  by  Guarantee. — The  other  class  of  limited  companies 
sanctioned  by  the  Companies  Act  are  companies  limited  by  guarantee.  They 
may  or  may  not  have  a  capital  divided  into  shares,  but  they  seldom,  in  fact, 
have  a  capital  so  divided.  There  are  two  special  features  belonging  to  a 
guarantee  company.  One  is  the  guarantee  contained  in  the  memorandum, 
by  which  each  member  agrees  in  the  event  of  winding  up  to  contribute  a 
certain  amount  to  the  assets.  No  minimum  amount  is  fixed  by  the  Act  for 
the  guarantee.  It  may  be  anything  from  Is.  to  £10,000  ;  but  if  the  company 
wishes  to  get  credit,  the  guarantee  nmst  be  a  substantial  one.  The  other 
special  feature  of  a  company  limited  by  guarantee  is,  that  the  shares  of  tiie 
members,  or  proportions  of  their  interests,  are  of  no  nominal  value  in 
money.  This  gives  a  superior  elasticity  to  this  form  of  company,  which,  we 
have  it  on  the  authority  of  the  draughtsman  of  the  Act — Lord  Thring — 
was  what  was  intended.     A  company  limited  by  guarantee  can  therefore 
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hold  property  without  putting  any  particular  value  on  it,  or  the  shares  of  the 
members  in  it.  It  simply  belongs  to  the  members  in  certain  fractional 
amounts.  This  renders  the  guarantee  form  convenient  for  clubs  and  associa- 
tions not  requiring  a  capital  or  the  interests  of  the  members  to  be  expressed 
in  cash  terms.  It  is  also  convenient  for  syndicates  which  buy  to  re-sell,  and 
in  many  ways  also  for  the  ordinary  trading  company. 

A  company  limited  by  guarantee  is  not  embarrassed,  for  instance,  as  a 
company  limited  by  shares  is,  by  the  restrictions  in  the  Companies  Act  as  to 
issuing  shares  at  a  discount,  reducing  its  capital,  or  cancelling  shares.  A 
company  limited  by  guarantee  is  also  exempt  from  the  ad  valorem  duty 
chargeable  on  a  company  limited  by  shares.  To  get  these  advantages  together 
with  those  of  a  company  limited  by  shares,  the  expedient  has  been  tried  of 
registering  a  company  as  one  limited  by  guarantee,  and  then  passing  and 
registering  a  special  resolution,  altering  the  articles  so  as  to  make  them 
correspond.  The  Eegistrar  of  Joint-Stock  Companies  at  one  time  took 
exception  to  this  course,  but,  since  North,  J.'s,  decision  in  Malleson  v. 
General  Mineral  Patent  Syndicate,  [1894]  3  Ch.  538,  raises  no  objection  to 
registration. 

Domicile  of  Companies. — The  domicile  of  a  trading  company  as  that 
of  an  independent  legal  person  is  quite  distinct  from  the  domicile  of 
the  persons  who  compose  it  {Calcutta  Jute  Co.  v.  Nicholson,  1876, 
L.  E.  1  Ex.  D.  428).  It  is  its  principal  place  of  business,  that  is, 
the  place  where  the  administrative  business  of  the  corporation  is  carried 
on  (Dicey,  Conf.  L.  154).  This  is  not  necessarily  the  place  where  the 
company's  manufacturing  or  other  business  operations  are  carried  on ; 
nor  is  it  necessarily  the  place  of  the  registered  office  of  the  company, 
A  foreign  company  can  contract  to  have  a  domicile  for  the  purpose 
of  being  sued,  within  the  jurisdiction  (SocidtS  Industrielle  des  Mehaux 
V.  Huelva,  W.  N.  1889,  32).  Conventions  have  been  entered  into  by  this 
country  with  Germany,  France,  Belgium,  Italy,  Spain,  Greece,  and 
other  foreign  countries,  mutually  securing  to  commercial  and  industrial 
companies  the  exercise  of  their  rights  and  the  right  of  appearing  before 
tribunals. 

Foreign  Companies. — A  foreign  corporation  carrying  on  business  in  this 
country  through  a  branch  office  resides  in  England,  and  is  liable  to  be  sued 
in  the  same  manner  as  an  English  corporation  aggregate  {Haggen  v. 
Comptoir  D'Escompte  de  Paris,  [1893]  23  Q.  B.  D.  519).  On  the  same  prin- 
ciple a  foreign  or  colonial  company  carrying  on  business  in  England  through 
a  branch  office  may  be  ordered  to  be  wound  up  in  England,  but  the  winding 
up  here  will  only  be  ancillary  if  the  company  is  also  being  wound  up  abroad 
{In  re  Matheson  Brothers,  1884,  27  Ch.  D.  225  ;  In  re  Commercial  Bank  of 
South  Australia,  1886,  33  Ch.  D.  174). 

Actions  ly  and  against  Companies. — Where  there  is  a  corporate  body 
capable  of  bringing  an  action  for  itself  to  recover  property,  either  from  its 
directors  or  officers,  or  from  any  other  person,  or  otherwise  enforce  its 
rights,  the  corporate  body  is  the  proper  plaintiff  {Gray  v.  Lewis,  1872,  L. 
E.  8  Ch.  1050).  The  only  exception  is  where  the  corporate  body  has  got 
into  the  hands  of  directors  and  of  the  majority,  and  such  directors  or 
majority  are  using  their  power  for  the  purpose  of  doing  something  fraudu- 
lent against  the  minority,  who  are  overborne  by  them  {iUd.,  and  see  Mac- 
dougall  v.  Gardiner,  1875, 1  Ch.  D.  13  ;  Menier  v.  Hooper's  Telegraph  Works, 
1874,  L.  E.  9  Ch.  350 ;  Pender  v.  Lushington,  1877,  6  Ch.  D.  70).  As  to 
discovery  by  a  company  {Anderson  v.  Bank  of  British  Columbia,  1875,  2 
Ch.  D.  657 ;  Southwark  Water  Co.  v.  Quick,  1878,  3  Q.  B.  D.  315). 
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Borrowing  Powers  of  a  Company. — A  company  cannot  borrow  unless  the 
power  to  do  so  is  conferred  by  its  Act  or  charter,  either  expressly  or 
impliedly,  as  incident  to  the  purposes  for  which  the  company  was  incor- 
porated {Baron  Wenlock  v.  River  Dec  Commrs.,  1885,  10  App.  Cas.  359). 
In  the  case  of  a  trading  company  borrowing  to  a  reasonable  amount  is 
incident  to  carrying  on  of  the  company's  business  {General  Auctio7i  Estate  Co. 
V.  Smith,  [1891]  3  Cli.  432);  and  this  includes  power  to  make  an  equitable 
mortgage  by  deposit  {In  re  Patent  File  Co.,  1870,  L.  R  G  Ch.  83).  If  the 
company's  power  to  borrow  is,  on  the  face  of  its  constitution,  limited,  a 
person  dealing  with  such  company  must  inquire  or  run  the  risk  {Chapleo  v. 
Brunswick  Building  Society,  1881,  6  Q.  B.  1).  715).  If.  it  proves  that  the 
borrowing  is  ultra,  vires,  the  lender  has  no  remedy  against  the  company  ; 
but  he  may  have  a  personal  remedy  against  the  directors  if  they  have 
warranted  their  authority  {Firhank  v.  Humj^hrcys,  188G,  18  Q.  B.  D.  154). 
He  may  also  have  another  remedy,  that  is,  of  being  surrogated  to  the  rights 
of  creditors  of  the  company  who  have  been  paid  out  of  the  borrowed 
moneys  {Blackburn  Building  Society  v.  Cunliffe,  Brooks,  &  Co.,  1882,  22  Ch.  D. 
617;  Neath  Building  Society  v.  Luce,  1889,  43  Ch.  D.  158).  A  trading 
company  authorised  to  borrow  may  do  so,  in  any  manner  it  finds  most  con- 
venient, by  bills  of  exchange  or  common  bonds,  or  bill  of  sale,  or  debentures, 
or  debenture  stock.  The  two  latter  are  the  most  usual,  and  will  be  treated 
of  under  Debentures. 

Contracts  hy  Companies. — A  company  formed  under  the  Companies  Act 
can  only  enter  into  contracts  which  are  within  the  company's  powers  as 
defined  by  its  constitution,  its  memorandum  and  articles  of  association 
{Eimest  V.  Nicholls,  1857,  6  H.  L.  420).  Every  one  shareholder  or  stranger 
must  be  taken  to  deal  with  the  company  on  these  terms,  that  is,  with  notice 
of  its  constitution  {Royal  British  Bank  v.  Turquand,  1857,  6  El.  &  Bl.  332 ; 
Marshall  v.  Glamorganshire  Banking  Co.,  1868,  L.  E.  7  Eq.  137).  But  he  is 
not  fixed  with  notice  of  private  by-laws  passed  by  the  directors  {Royal 
Bank  of  India's  case,  1869,  L.  E.  4  Ch.  252),  or  bound  to  see  that  every 
formality  prescribed  by  the  articles  has  been  strictly  performed.  He 
is  entitled  to  assume  that  all  things  have  been  done  regularly  if  he  has 
no  notice  of  irregularity  {In  re  County  Life  Assurance  Co.,  1870,  L.  E. 
5  Ch.  288 ;  Howard  v.  Patent  Ivory  Co.',  1888,  38  Ch.  D.  156).  The  Com- 
panies Act,  1867,  s.  37,  provides  in  what  form  a  company  may  contract. 
Shortly,  contracts,  which  if  between  private  persons  would  have  to  be  in 
writing  and  under  seal,  must  be  under  the  company's  seal.  Contracts, 
which  if  between  private  persons  would  have  to  be  in  writing  and  signed, 
may  be,  in  case  of  a  company,  signed  by  an  authorised  agent  of  the  company 
{Beer  v.  London  and  Paris  Hotel  Co.,  1875,  L.  E.  20  Eq.  412).  A  trading 
company's  contracts  made  in  the  ordinary  course  of  its  business  need  nob 
be  under  seal  {South  of  Ireland  Colliery  Co.  v.  Waddle,  1869,  L.  E.  4  C.  P. 
617  ;  Companies  Act,  1867,  s.  37  (3)). 

Pre-incorporation  Contracts. — A  company  is  not  bound  by  a  contract 
made  on  its  l)ehalf  before  it  is  incorporated ;  nor  can  it  ratify  such  a 
contract  {Kelner  v.  Baxter,  1866,  L.  E.  2  C.  P.  174;  In  re  Northumherland 
Avenue  Hotel  Co.,  1886,  33  Ch.  I).  16) ;  but  it  may  adopt  it  {Boston  Deep 
Sea  Fishing  Co.  v.  Ansell,  1888,  39  Ch.  D.  339). 

Winding  Up. — Winding  up  is  not  necessarily  a  l)reach  of  a  contract 
entered  into  by  a  company,  for  the  liquidator  may  elect  to  carry  out  the 
contract  {In  re  Trent  and  Hiimlcr  Co.,  1868,  L.  E.  6  Eq.  396 ;  In  re  Phoenix 
Bessemer  Steel  Co.,  1876,  4  Ch.  D.  108). 

Reconstructions. — Eeconstructions  are  frequently  resorted  to  now  as  a, 
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means  of  extricating  a  company  from  (lifficulties,  financial  or  legal.  The 
most  common  case  is  where  a  company's  capital  is  all  paid  up  and  it 
requires  more  to  go  on.  In  such  a  case  it  obtains  it  l)y  transferring  its 
assets  to  a  new  company,  the  shares  in  which  are  allotted  to  the  members 
of  the  old  company,  say  £1  shares  credited  by  the  los.  paid  up.  The 
uncalled  5s.  thus  forms  a  fund  for  working  capital ;  or  the  company  may 
desire  to  carry  on  a  business  outside  its  memorandum,  and  not  attain- 
able under  the  powers  of  the  Companies  (Memorandum  of  Association) 
Act,  1890.  Sometimes  a  reconstruction  is  the  only  way  of  getting  rid  of 
onerous  preference  shares.  Eeconstructious  fall,  l)roadly  speaking,  into  two 
classes  :  (1)  Reconstructions  under  the  Joint-Stock  Companies  Arrangement 
Act,  1870,  and  (2)  reconstructions  by  sale  and  transfer  of  a  company's 
assets,  either  under  sec.  161  of  the  Companies  Act,  or  under  a  power  in  the 
company's  memorandum.  An  amalgamation  is  not  a  " reconstruction"  {Hooper 
V.  Western  Counties,  1892,  41  W.  R  80).  What  a  scheme  of  arrangement 
with  creditors  is  to  an  individual,  an  arrangement  under  the  Joint-Stock 
Companies  Arrangement  Act,  1870,  is  to  a  company  pressed  by  creditors. 
The  Court  may,  in  such  a  case — to  put  it  shortly — sanction  any  compromise 
or  arrangement  between  a  company  in  winding  up,  and  the  creditors  of  the 
company,  or  any  class  of  them,  if  such  arrangement  is  agreed  to  at  a  meeting 
of  a  three-fourths  majority  in  value  of  such  creditors  or  class  of  creditors. 
The  intention  of  the  Legislature  in  the  Act  was  that,  in  the  winding  up  of 
companies  the  Court  should  be  in  a  position  to  bind  everybody  to  what  the 
Court  thinks  is  a  beneficial  compromise  to  creditors,  liquidators,  and  share- 
liolders  {Nicholl  v.  Eberharclt  Co.,  1888,  59  L.  T.  863).  Under  the  Act  it  is 
competent  for  classes  of  creditors  to  compromise  with  one  another,  as  well 
as  with  the  company  {Dominion  of  Canada  Freehold  Estate  Co.,  1886,  55 
L.  T.  347).  To  obtain  the  approval  of  the  Court,  the  scheme  must  be  a 
proper  one,  that  is,  it  must  be  made  in  good  faith,  and  be  fair  and  reason- 
able {In  re  Emiiire  Miniwj  Co.,  1890,  44  Ch.  D.  402 ;  In  re  Alabama  Riuy. 
Co.,  [1891]  1  Ch.  239).  It  is  the  duty  of  the  Court  to  see,  for  instance, 
that  the  majority  are  acting  bond  fide,  and  are  not  coercing  the  minority  in 
order  to  promote  interests  adverse  to  those  of  the  class  whom  they  purport  to 
represent.  It  is  also  its  duty  to  see  that  the  resolution  has  been  passed  ho7id 
fide  in  the  interests  of  the  creditors,  and  not  by  debenture-holders,  who  are 
also  shareholders,  to  escape  liability  as  shareholders  {In  re  Wedgeivood  Coal 
and.  Iron  Co.,  1877,  6  Ch.  D.  627).  The  meeting  should  adeqviately  represent 
the  entire  body  of  creditors  or  class  of  creditors.  It  is  for  the  chief  clerk 
(now  Master)  to  see  that  due  notice  is  given  {In  re  Alabama  Biuy.  Co.,  supra). 
The  majority  of  three-fourths  in  value  is  a  majority  present  at  the  meeting, 
not  a  majority  of  all  the  creditors  of  the  company  {In  re  Bessemer  Steel  and 
Ordnance  Co.,  1875,  1  Ch.  D.  251).  The  liquidator  is  the  proper  person  to 
preside  {Slater  v.  Barlaston  Steel  and  Iro7i  Co.,  W.  N.,  1887, 139).  Debenture- 
holders  in  voting  must  produce  their  debentures  if  they  pass  by  delivery 
{In  re  Wedgewood  Coal  and  Iron  Co.,  1877,  6  Ch.  D.  627  ;  and  see  Bi  re  Madras 
Irrigation  Co.,  W.  N.  1881,  120).  In  case  of  proxies,  the  office  proxy  form 
should  be  followed  (W.  N.  1896, 56  (2)).  The  Court  may  not  only  sanction  a 
reconstruction  scheme,  under  which  unsecured  creditors  are  to  be  allotted 
fully  paid-up  shares  in  the  new  company  to  the  amount  of  their  debts,  but 
compel  dissentient  debenture-holders  to  surrender  their  securities  and 
accept  in  lieu  of  them  fully-paid  shares  {In  re  Empire  Mining  Co.,  1890,  44  Ch. 
\).  402 ;  In  re  Alabama  Bwy.  Co.,  [1891]  1  Ch.  213).  Examples  of  schemes 
may  be  found  in  Bominion  of  Canada  Freehold  Estate  Co.,  1888,  58  L.  T. 
347;  In  re  Bgnevor  Collieries  Co.,   1878,  11   Ch.  D.  605;  In  re   Western 
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of  Canada  Oil  Co.,  W.  N.  1874,  148 ;  In  re  Bessemer  Steel  and  Ordnance  Co., 
1875,  1  Ch.  D.  251 ;  In  re  Akankoo  Gold  Coast  Mining  Co.,  1890,  1  Meg.  43. 
The  Court  will  not  sanction  a  scheme  under  the  Act  which  provides  for  the 
payment  of  costs  or  the  remuneration  of  persons  whose  assistance  is 
required  to  carry  out  the  scheme,  unless  express  provision  is  made  for 
bringing  in  the  costs  and  remuneration  for  taxation  or  allowance  by  the 
Court  {In  re  Mortgage  Ins^irance  Corporation,  1896,  W.  N.  4  (3) ;  and  see 
W.  N.  1894,  166). 

Sale  and  Transfer  of  Assets. — Under  the  method  of  reconstruction  by  sale 
and  transfer  of  assets,  the  liquidators  of  a  company  in  voluntary  winding 
up  may,  with  the  sanction  of  a  special  resolution  of  the  company,  receive 
in  compensation  or  part  comj)ensation  for  the  transfer  or  sale  of  the  assets, 
to  another  company  shares,  policies,  or  other  like  interests  of  the  transferee- 
company  in  lieu  of  cash  for  distribution  among  members  of  the  company 
in  winding  up  (Companies  Act,  s.  161).  Any  dissentient  member  may  require- 
the  liquidators  to  purchase  his  interest,  the  price  to  be  determined  by 
arbitration  (s.  162). 

The  meaning  of  sec.  161,  which  applies  to  a  winding  up  under  supervision 
as  well  as  a  purely  voluntary  winding  up  {In  re  Imperial  Mercantile  Credit 
Assoc,  1871,  L.  K.  12  Eq.  514),  is  that  the  company  in  voluntary  winding  up 
instead  of  disposing  of  its  assets  for  money  may  dispose  of  them  for  shares  in 
any  other  company  or  policies  or  any  like  interest  or  future  profits  or  other 
benefit  from  the  purchasing  company,  but  whatever  the  benefit  is — in  what- 
ever shape  taken — it  is  to  be  given  or  paid  or  handed  over  to  the  liquidators 
for  the  benefit  of  the  contributories  of  the  company  wound  up,  subject  to 
the  payment  of  their  debts  {Griffith  v.  Paget,  1877,  5  Ch.  D.  898).  The  sale 
under  sec.  161  must  be  a  sale  to  another  company,  or  to  an  agent  for  a 
company  to  be  formed  {In  re  Hester  &  Co.,  1875,  44  L.  J.  Ch.  757)  not  an 
individual  {Bird  v.  Bird's  Patent  Sewage  Co.,  1874,  L.  E.  9  Ch.  358),  but  it 
may  be  to  a  foreign  company  {In  re  Irrigation  Co.  of  France ;  Ex  parte  Fox, 
1871,  40  L.  J.  Ch.  439).  It  may  also  be  only  of  a  part  of  the  business  {In 
re  City  and  County  Investment  Co.,  1879,  13  Ch.  D.  481).  The  agreement 
for  sale  providing  for  payment  of  a  bonus  out  of  the  purchase  money  to 
the  directors  of  the  old  company  will  not  vitiate  the  agreement  {Southall  v. 
British  Mutual  life  Assurance  Society,  1871,  L.  R  6  (Jh.  69).  The  section 
does  not  contemplate  the  subjecting  of  the  shareholders  in  the  selling- 
company  without  their  unanimous  consent  to  a  fresh  and  original  liability, 
such  as  guaranteeing  the  sufficiency  of  the  transferred  assets  {Clinch  v. 
Financial  Corp.,  1868,  L.  E.  4  Ch.  121),  or  paying  a  premium  on  the  shares 
they  are  to  receive  to  be  carried  to  the  reserve  fund  of  the  transferee  com- 
pany {Imperial  Bank  of  China  v.  Bank  of  Hindustan,  1868,  L.  E.  6  Eq.  91) ; 
but  the  shares  in  the  new  company  not  being  fully  paid  up  does  not  make 
the  agreement  ultra  vires  {Nicholl  v.  Eherhardt,  1888,  59  L.  T.  862).  The 
general  meeting  can  only  decide  on  the  nature  of  the  consideration,  not 
on  the  mode  of  its  distribution,  e.g.  as  between  preference  and  ordinary 
shareholders  {Griffith  v.  Paget,  1877,  5  Ch.  D.  894).  Shares  in  the  new 
company  given  to  the  shareholders  as  consideration  for  the  transfer  are 
not  assets  of  the  old  company,  and  cannot  be  reached  by  a  creditor  in 
an  action  against  the  company  {Cardiff  Preserved  Coal  Co.  v.  Norton,  1867, 
L.  E.  2  Ch.  409). 

A  shareholder,  on  a  proposed  sale  and  transfer  under  sec.  161,  has  three 
courses  open  to  him — (1)  he  may  assent  to  the  resolution;  (2)  he  may  do 
nothing ;  (3)  he  may  dissent  within  seven  days  and  be  paid  cash  for  his 
shares  {Los'  case,  1868,  11  Jur.  N.  S.  661).     If  he  contemplates  accepting 
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the  option  of  shares  in  the  new  company  he  must  act  promptly  (Pos^^g- 
thwaite  v.  Port  Philip  Gold  Co.,  1889,  43  Ch.  D.  452),  especially  if  the 
company's  property  is  of  changing  value  (Zuccani  v.  Nacupai  Gold  Mining 
Co.,  1889,  61  L.  T.  176,  and  see  Weston  v.  New  Guston  Co.,  1889,  62  L.  T. 
275). 

When  a  shareholder  gives  notice  of  dissent  he  must  in  the  same  notice 
require  the  liquidator  to  purchase  his  shares  {In  re  Union  Bank  of 
Kingston-on-Hull,  1880,  13  Ch.  D.  808).  The  liquidator  can  then  buy.  off 
his  opposition  {De  Rosaz  v.  Anglo-Italian  Bank,  1868,  L.  R  4  Q.  B.  474).  If 
a  dissentient  shareholder  refuses  to  accept  the  valuation  put  upon  his 
interest  by  the  liquidator,  his  interest  must  be  settled  by  arbitration  under 
sec.  162  {In  re  Imperial  Mercaiitile  Credit  Association,  1871,  L.  E.  12  Eq.  504). 
The  interest — at  4  per  cent. — is  payable  from  demand  not  award  {In  re  United 
States  CaUe  Co.,  1879,  48  L.  J.  Ch.  665).  It  may  be  asked  how  creditors  of 
the  company  are  protected.  The  answer  is  that  they  can,  if  unpaid,  at  any 
time  within  a  year,  get  a  winding-up  order,  and  the  resolution  for  sale  and 
transfer  will  then  be  invalidated  {In  re  Callao  Bis  Co.,  1889,  42  Ch.  D.  169 ; 
Vining's  case,  1870,  L.  R  6  Ch.  96). 

Bower  of  Sale  of  Undertaking  in  Memorandum. — A  power  to  sell  the 
company's  undertaking  for  such  consideration  as  the  company  may  think  fit, 
and,  in  particular,  for  shares,  debentures,  or  securities  of  any  other  company, 
is  often  now  inserted  in  a  company's  memorandum,  and  has  this  advantage 
that  under  it  a  reconstruction  can  be  carried  through  without  a  winding  up. 
See  as  to  such  a  power.  Cotton  v.  Imperial  Co.,  [1892]  3  Ch.  454 ;  Grant 
V.  United  SwitcJiback  Bwy.,  1889,  40  Ch.  D.  135 ;  In  re  New  Zealand  Co.  \. 
Peacock,  [1894]  1  Q.  B.  622). 

Winding  up  hy  the  Court. — A  company  once  incorporated  under  the 
Companies  Acts  cannot  be  put  an  end  to  except  through  the  machinery  of 
a  winding  up  {Princess  of  Beuss  v.  Bos,  1871,  L.  R  5  H.  L.  193).  Winding 
up  is  of  two  kinds — (1)  winding  up  by  the  Court,  (2)  winding  up  by  the 
shareholders  themselves,  either  purely  voluntary  or  under  the  supervision 
of  the  Court.  The  Companies  Acts  contemplate  primd  facie  a  voluntary 
winding  up,  and  90  per  cent,  of  the  liquidating  companies  are  so  wound  up ; 
but  there  are  still  a  large  number  of  cases  in  which  creditors  and  contri- 
butories  of  a  company — creditors  especially — are  entitled  to  invoke  the 
assistance  of  the  Court  to  administer  the  company's  estate  and  affairs.  The 
statutory  machinery  for  this  purpose  is  now  of  a  very  complex  and 
elaborate  kind,  closely  assimilated  to  that  of  bankruptcy.  It  is  set  in 
motion  by  a  petition,  which  is  a  substitute  for  a  suit  for  winding  up  a 
partnership  {In  re  Bradford  Navigation  Co.,  1892,  41  L.  J.  Ch.  340 ;  In  re 
New  Zealand  Banking  Co.,  1867,  L.  E.  4  Eq.  226).  But  first  a  word  must  be 
said  as  to  what  companies  may  be  wound  up. 

Companies  which  may  he  wound  up. — Any  company  registered  under  the 
Act  and  not  dissolved  {Coxon  v.  Gorst,  1891,  64  L.  T.  444)  may  be  wound  up, 
and  it  makes  no  difference  that  the  sphere  of  the  company's  operations  is  out 
of  England  {In  re  Madrid  and  Valencia  Bwy.  Co.,  1849, 3  De  G.  &  Sm.  127),  or 
its  members  all  foreigners  {In  re  General  Company  for  Promotion  of  Land 
Credit,  1870,  L.  R  5  Ch.  363) ;  but  besides  these  the  Act  provides  for  the 
winding  up  of  unregistered  companies,  i.e.  companies  not  registered  under 
the  Companies  Act,  1862  (Companies  Act,  s.  199 ;  In  re  London  India- 
rubber  Co.,  1865,  L.  R  1  Ch.  329).  Railway  companies  incorporated  by 
Act  of  Parliament  are  excepted  from  the  jurisdiction.  Under  this  section 
(s.  199),  the  Court  has  made  orders  for  winding  up  canal  and  dock  and 
water  companies,  chartered  companies,  friendly  societies,  illegal  associations, 
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•building  societies,  foreign  companies  with  a  branch  office  in  England, 
inutual  marine  insurance  companies,  tram  companies,  savings  banks,  and 
many  other  associations.  A  trade  union  cannot,  however,  be  wound  up,  or 
a  club  {In  re  St.  James'  Club,  1852,  2  De  G.,  M.  &  G.  383),  or  a  foreign 
company  with  only  an  agent  in  England.  The  machinery  for  winding  up  an 
unregistered  company  is  analogous  to  that  for  a  registered  company  mutatis 
-mutandis  (see  Companies  Act,  ss.  200-204). 

The  Court. — The  Courts  having  jurisdiction  in  winding  up  are  the  High 
Court  (the  jurisdiction  of  which  is  now  vested  in  Mr.  Justice  Vaughan 
Williams),  the  Chancery  Courts  of  Lancaster  and  Durham,  and  the  County 
Courts,  with  some  exceptions  (Companies  Winding-up  Act,  1890,  s.  1). 
The  jurisdiction  of  tlie  Stannaries  Court  is  now  transferred  to  the  local  County 
Courts.  Where  the  paid-up  capital  of  a  company  exceeds  £10,000,  the  petition 
for  winding  up  must  be  presented  to  the  High  Court,  or  if  the  company  is 
within  their  jurisdiction  to  the  Chancery  Courts  of  Lancaster  or  Durham ; 
if  the  paid-up  capital  is  less  than  £10,000,  to  the  County  Court  within 
whose  jurisdiction  the  registered  office  of  the  company  is  situate.  The 
Metropolitan  County  Courts  are  excluded  from  winding  up  as  from 
bankruptcy  jurisdiction.  Their  jurisdiction  is  vested  in  the  High  Court 
{In  re  Court  Bureau,  W.  N.  1891,  15).  A  winding-up  petition  must  be 
in  one  of  the  forms  given  in  the  appendix  to  the  Winding-up  Eules  made 
under  the  Companies  Winding-up  Act,  1890,  Forms  Nos.  12  and  13.  The 
petition  must  allege  facts  which  justify  a  winding-up  order,  otherwise 
it  will  be  demurrable  {In  re  Wear  Engine  Works,  1874,  L.  R  10  Ch. 
188).  It  is  not  enough  to  allege  that  it  is  just  and  equitable  that  the 
company  should  be  wound  up  {In  re  Rica  Gold  Washing  Co.,  1878, 
11  Ch.  D.  41).  A  petition  to  the  High  Court  for  winding  up  is  pre- 
sented, after  being  impressed  with  a  £2  companies'  winding-up  stamp, 
at  the  office  of  the  registrar  (Eoom  66  of  the  Bankruptcy  Buildings), 
and  the  registrar  appoints  a  time  and  place  at  which  the  petition  is  to  be 
heard,  and  at  the  same  time  gives  out  to  the  petitioner  or  his  solicitor  a 
memorandum.  This  memorandum  relates  to  tlie  various  formalities  to  be 
observed  by  the  petitioner — the  advertisement  of  the  petition,  the  statutory 
affidavit  verifying  it,  and  the  service  of  the  petition  ;  and  before  the  petition 
will  be  placed  in  the  paper  the  petitioner  or  his  solicitor  must  attend  before 
the  registrar  and  satisfy  him  that  these  formalities  have  been  complied 
with,  and  that  the  petition  is  "  in  order  "  before  it  comes  before  the  Court 
(Winding-up  Eules,  April  1892,  r.  18).  If  a  petition  is  presented  malA 
fide,  and  is  an  abuse  of  the  Court's  process,  the  Court  has  an  inherent 
jurisdiction  to  restrain  advertisement  {Ex  parte  Advance  Boiler  Co.,  [1894] 
2  Ch.  349) ;  so  where  a  petition  is  presented  to  obtain  payment  of  a  debt 
bond  fide  disputed,  the  Court  will  restrain  it  {Cercle  Restaurant  Castiglionc 
Co.  V.  Larery,  1880,  18  Ch.  D.  555 ;  Cadiz  Waterworks  Co.  v.  Barnctt,  1874, 
L.  E.  19  Eq.  182).  The  presentation  of  a  winding-up  petition  against  a  com- 
pany without  reasonable  or  probable  cause  is  a  ground  of  action  without 
any  proof  of  special  damage  resulting  therefrom  {Quartz  Hill  Consolidated 
Gold  Mining  Co.  v.  Eyre  (No.  2),  1884,  50  L.  T.  274). 

Creditors  or  contributories  who  wish  to  appear  on  the  hearing  of  a 
petition  must  now  give  notice  of  their  intention  to  do  so  to  the  petitioner 
iat  the  address  given  in  the  advertisement,  before  6  o'clock  p.m.  on  the  day 
preceding  the  hearing,  and  must  state  whether  they  mean  to  support  or 
oppose  (Winding-up  Eules,  April  1892,  r.  20).  This  salutary  rule  is 
meant  to  prevent  the  parties  who  appear  waiting  to  take  sides  till  they  see 
whether  the  petitioner  is  going  to  win  or  not,  so  as  to  secure  their  costs. 
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The  petitioner  makes  out  a  list  of  the  names  and  addresses  of  those  who 
liave  given  notice,  and  a  fair  copy  is  handed  into  Court  on  the  hearing ;  if  no 
notice  of  appearance  has  been  received,  it  should  be  so  stated  {In  re  Austra- 
lian Alkaline,  1891,  36  Sol.  J.  139 ;  Lucigen  Light  Co.,  1891,  36  Sol.  J.  540). 
A  creditor  or  contributory  appearing  without  having  given  notice  of  inten- 
tion to  appear  is  not  to  be  heard,  and  is  never  allowed  any  costs.  A  second 
petition  can  only  be  properly  presented  where  the  second  petitioner  has 
good  reason  to  believe  the  first  to  be  collusive  {In  re  Norton  Iron  Co.,  1877, 
47  L.  J.  Ch.  91 ;  In  re  Scott  &  Jackson,  W.  N.  1893,  184;  In  re  Standard 
Cement  Co.,  W.  N.  1890,  91 ;  Shedngham  Development  Co.,  W.  N.  1893,  5). 
A  winding-up  petition  may  be  presented  by  the  company  itself,  by  a 
creditor,  by  a  contributory  (Companies  Act,  s.  82),  and  also  now  by  the 
Official  Eeceiver  (Companies  Winding-up  Act,  1890,  s.  14).  The  object  of 
a  creditor's  petition,  which  is  by  far  the  most  common  kind  of  petition,  is 
to  get  paid.  A  creditor's  petition,  as  Jessel,  M.  E.  said  in  In  re  St.  Thomas 
Dock  Co.,  1876,  2  Ch.  D.  118),  ought  to  be  presented  with  no  other  object. 
The  assignee  of  a  debt  may  petition  {In  re  Paris  Skating  Rink,  1877,  5  Ch. 
D.  962) ;  so  may  the  executor  of  a  creditor  {In  re  Masonic  General  Life 
Assurance  Society,  1886,  32  Ch.  D.  372)  ;  or  a  debenture-holder  whose  interest 
is  in  arrear  may  petition.  A  secured  creditor  may  present  a  winding-up 
petition  {Moor  v.  Anglo-Italian  Bank,  1879,  10  Ch.  D.  681 ;  Olathe  Silver 
Mining  Co.,  1884,  27  Ch.  D.  278 ;  In  re  Chapel  House  Colliery,  1883,  24  Ch. 
D.  259;  Central  Railway  Company  of  Monte  Video,  1879,  11  Ch.  D.  372). 
If  the  debt  is  bond  fide  disputed,  a  winding-up  petition  is  not  a  legiti- 
mate mode  of  enforcing  payment,  and  will  be  dismissed  with  costs.  This 
is  a  well-settled  rule  {In  re  Gold  Hill  Mines,  1883,  23  Ch.  D.  214;  Niger 
Merchants  v.  Capper,  1880,  18  Ch.  D.  557 ;  In  re  Imperial  Guardian  Life 
Assurance  Society,  1869,  L.  E.  9  Eq.  447).  Non-payment  of  a  disputed  debt 
is  not  proof  of  insolvency  {In  re  Wheal  Lovell  Mining  Co.,  1849, 1  Mac.  &  G-.  1). 
Sometimes  in  such  a  case  the  Court  directs  the  petition  to  stand  over, 
with  leave  to  bring  an  action  {Bowes  v.  Hope  Mutual  Insurance  Co.,  1866, 
11  H.  L.  389 ;  In  re  New  York  Exchange  Co.,  1887,  58  L.  T.  915). 

An  equitable  debt  will  support  a  petition  {In  re  National  Permanent 
Benefit  Building  Society,  1869,  L.  E.  5  Ch.  312).  If  a  bare  trustee  of  a 
debt  petitions  he  must  join  the  beneficial  owner  of  the  debt  {In  re  Ooregum 
Gold  Mining  Co.,  1885,  29  Sol.  J.  204). 

A  contributory  who  petitions  must  be  either  an  original  allottee,  or 
the  shares  must  have  been  held  by  him  and  registered  in  his  name  for  at 
least  six  months,  during  the  eighteen  months  previously  to  the  commence- 
ment of  the  winding  up,  or  they  must  have  devolved  upon  him  through  the 
death  of  a  former  holder  (Companies  Act,  1867,  s.  40).  This  is  to  prevent 
shares  being  transferred  to  anybody,  the  nominee,  perhaps,  of  a  rival  in 
trade,  to  qualify  him  to  present  a  petition.  As  to  "  held,"  see  In  re  Wala 
Wynaad  Indian  Gold  Mining  Co.,  1882,  21  Ch.  D.  849.  A  bankrupt 
shareholder  cannot  present  a  petition,  for  he  is  not  a  contributory,  though  his 
trustee  is  {ibid.).  A  shareholder  being  in  arrear  with  calls  will  not  prevent 
the  Court  making  a  winding-up  order  {In  re  Diamond  Fuel  Co.,  1879,  13 
Ch.  D.  406).  A  fully-paid  shareholder  is  still  a  contributory,  and  as  such 
may  present  a  winding-up  petition  {In  re  National  Savings  Bank  Associa- 
tion, 1865,  L.  E.  1  Ch.  547).  But  as  a  fully  paid  up  shareholder  is  under 
no  further  liability,  he  must  satisfy  the  Court,  before  it  will  make  an  order, 
that  there  will  be  a  substantial  surplus  divisible  among  the  shareholders 
(In  re  Rica  Gold  Washing  Co.,  1879,  11  Ch.  D.  36 ;  In  re  Vron  Colliery  Co., 
30  W.  R  388),  of  actual  or  at  least  probable  assets  {In  re  Lancashire  Brick 
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and  Tile  Co.,  1865,  34  Beav.  330 ;  In  re  Diamond  Fuel  Co.,  1879,  13  Ch.  D. 
408 ;  see,  however,  In  re  Rica  Gold  Washinr/  Co.,  1879,  11  Ch.  D.  36). 

Mismanagement  is  not  a  ground  for  a  shareholder  presenting  a  petition. 
He  should  get  the  directors  to  call  a  meeting  (In  re  Professional  Benefit 
Building  Society,  1871,  L.  li.  0  Ch,  862) ;  nor  is  the  fact  that  the  shareholder 
has  been  induced  to  take  the  shares  by  fraud  or  misrepresentation.  His 
right  remedy  is  rescission  {In  re  Union  Hill  Silver  Co.,  1870,  22  L.  T.  402). 

A  petitioner  may,  by  leave  of  the  Court,  withdraw  his  petition,  but  it  is 
a  common  thing  now,  when  leave  to  withdraw  is  asked,  to  adjourn  the 
petition,  with  liberty  to  any  creditor  or  contributory  to  take  up  the 
petition  under  Winding-up  Eules  (r.  2,  March  1893 ;  In  re  Invicta  Works, 
W.  N.  1894,  39).  This  is  to  prevent  collusion.  A  withdrawing  petitioner 
must  pay  the  costs  of  all  parties,  because  by  advertising  the  petition  he  has 
invited  creditors  and  contributories  to  appear  {In  re  NacujJai  Gold  Mining 
Co.,  1885,  28  Ch.  D.  65).  Whether  it  is  a  creditor  or  contributory  who 
is  petitioning,  he  must  bring  his  case  within  the  statutory  jurisdiction. 
This  jurisdiction — the  circumstances  under  which  a  company  may  be 
wound  up  by  the  Court — have  been  carefully  defined  by  the  Legislature 
(Companies  Act,  s.  79).  Tbey  are  as  follows : — "  (1)  Whenever  the  company 
has  passed  a  special  resolution  requiring  the  company  to  be  wound  up  by  the 
Court ;  (2)  whenever  the  company  does  not  commence  its  business  within 
a  year  from  its  incorporation,  or  suspends  its  business  for  the  space  of 
a  whole  year ;  (3)  whenever  the  members  are  reduced  in  number  to  less 
than  seven ;  (4)  whenever  the  company  is  unable  to  pay  the  debt ;  (5) 
whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the  com- 
pany should  be  wound  up."  It  is  only  in  these  cases  that  an  order  for  winding 
up  by  the  Court  can  be  made  {In  re  Langham  Skating  Bink  Co.,  1877, 
5  Ch.  J).  683;  In  re  Irrigation  Co.  of  France,  1871,  40  L.  J.  Ch.  435).  If 
the  facts  in  a  winding-up  petition  do  not  bring  the  company  within  one  of 
these  five  cases,  the  Court  will  not  take  upon  itself,  under  sec.  79  (5),  to 
determine  whether  it  is  for  the  interest  of  the  shareholders  generally  that  the 
company  should  be  wound  up ;  that  must  be  settled  by  a  domestic  tribunal 
of  the  shareholders, -i.e.  a  statutory  majority  of  three-fourths,  under  sec.  129 
(2).  All  the  clauses  have  undergone  a  microscopic  scrutiny  by  the  Court. 
The  first  calls  for  no  comment.  The  shareholders  themselves  invite  the 
intervention  of  the  Court.  As  to  the  second,  non-commencement  of  busi- 
ness is  only  meant  to  be  one  test  of  whether  the  company  is  in  such  a 
state  that  it  ought  to  be  wound  up  {In  re  Metropolitan  Bailway  Ware- 
housing Co.,  1867,  15  W.  Ii.  1121;  and  see  In  re  Capital  Fire  Insur. 
Assoc.,  21  Ch.  D,  209),  The  Court  will  not  make  a  winding-up  order  on 
the  ground  of  suspension,  unless  satisfied  that  there  has  been  an  intention 
on  the  part  of  the  company  to  abandon  its  business,  or  an  inability 
to  carry  it  on  {In  re  Tomlin  Patent  Horse  Shoe  Co.,  1886,  55  L,  T.  314;  In 
re  Middlesboromjh  AsscmUy  Booms  Co.,  1880,  14  Ch.  1).  104).  An  abandon- 
ment of  one  object  is  not  an  abandonment  of  all  {In  re  Norwegian  Titanic 
Iron  Co.,  1865,  35  Beav.  223 ;  In  re  Patent  Bread  Machinery  Co.,  1866, 
14  W.  R  787).  The  third  clause — reduction  to  less  than  seven  members 
— is  illustrated  in  In  re  South  London  Fishmarket  Co.,  1888,  39  Ch.  I).  324. 
The  fourth  clause,  "  whenever  the  company  is  unable  to  pay  its  debts," 
is  much  the  commonest  ground  for  winding  up.  Here  the  Legislature  has 
not  left  it  to  the  Court  to  ascertain  insolvency,  but  has  furnished  in  sec. 
80  (4)  a  test.  A  company  is  to  be  deemed  unable  to  pay  its  debts  when- 
ever— to  put  it  shortly — a  creditor  for  £50  has  served  a  demand  for 
payment,  and  the  company  has  neglected  for  three  weeks  {In  re  Catholic 
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Fuhlishing  Co.,  1864,  2  De  G.,  J.  &  S-  116)  to  pay  or  compound  the  debt. 
The  Court  is  bound  to  treat  such  "  neglect "  to  comply  with  the  statutory 
demand  as  conclusive  evidence  of  the  company's  insolvency  {In  re  Imperial 
Hijdropathic  Hotel  Co.,  1882, 49  L.  T.  160).  But  debt  means  debt  absolutely 
due  {In  re  Eurojican  Life  Assur.  Society,  1869,  39  L.  J.  Ch.  324  ;  In  re  Bristol 
Joint-Stock  Bank,  1890,  44  Ch.  D.  703).  Mere  omission  need  not  be 
"  neglect "  if  there  is  reasonable  cause  {In  re  London  and  Paris  Banking 
Corpn.,  1874,  L.  E.  19  Eq.  444),  as  the  debt  being  disputed  {In  re  Wheal 
Lovell  Mining  Co.,  1849,  1  Mac.  &  Gr,  1).  The  statutory  test  in  sec.  80  (1) 
is  not  the  only  one,  sec.  80  (4),  As  to  the  solvency  of  an  insurance 
company,  see  In  re  European  Life  Assur.  Society,  1869,  L.  E.  9  Eq.  122. 
The  last  state  of  things  is  where  it  is  in  the  opinion  of  the  Court  "just  and 
equitable"  that  the  company  should  be  wound  up.  At  an  early  period 
it  was  held — unfortunately  as  Lindley,  L.J.,  recently  said — that  "just 
and  equitable  "  in  (5)  must  be  confined  to  cases  ejusdcm  generis  with  those 
before  enumerated  {In  re  Wear  Engine  Works  Co.,  1874,  L.  E.  10  Ch.  191 ; 
In  re  Anglo-Greek  Steam  Co.,  1866,  L.  E.  2  Eq.  6  ;  but  see  now  In  re  Sailing 
Ship  "  Kcntmere  "  Co.,  W.  N.  1897,  58).  If  the  company  is  a  "  bubble,"  for 
instance  {In  re  Anglo-Greek  Steam  Co.,  supra ;  In  re  London  and  County  Coal 
Co.,  1866,  L.  E.  3  Eq.  355),  it  may  be  wound  up,  or  if  the  substratum  of  the 
company  is  gone  {In  re  Suhurhan  Hotel  Co.,  1867,  L.  E.  2  Ch.  750) ;  if,  for 
instance,  the  company  is  formed  to  work  a  particular  gold  mine,  and  the 
mine  has  been  sold  {In  re  Haven  Gold  Mining  Co.,  1882,  20  Ch.  D.  51 ; 
In  re  Bed  Bock  Gold  Mining  Co.,  1889,  61  L.  T.  785) ;  or  to  work  a  patent 
for  making  coffee  out  of  dates,  and  the  patent  cannot  be  obtained  {In  re 
German  Bate  Coffee  Co.,  1881,  20  Ch.  D.  169);  or  to  buy  land  which  is  not 
discoverable  on  the  map  (/?i  re  Nylestrom,  1889,  61  L.  T.  785);  or  a 
concession  to  lay  a  sub-marine  cable,  which  is  found  to  be  void  {In  re 
International  Cable  Co.,  1890,  2  Meg.  183 ;  see  also  In  re  Crown  Bank,. 
1890,  44  Ch.  D.  634) ;  or  a  complete  deadlock  as  to  the  company's  affairs  {In 
re  Sailing  Ship  "Kcntmere  "  Co.,  W.  N.  1897,  58).  In  these  and  other  similar 
cases  the  impossibility  of  carrying  out  the  principal  object  of  the  company 
makes  a  winding-up  order  just  and  equitable,  and  the  fact  that  a  majority 
of  shareholders  vr.nt  to  go  on  will  not  prevent  the  Court  making  the  order 
in  a  shareholder's  petition  {In  re  Bristol  Joint-Stock  Bank,  1890,  44  Ch.  D. 
703).  But  the  company  being  a  losing  concern  {In  re  Suhurhan  Hotel  Co.^ 
1867,  L.  E.  2  Ch.  745;  In  re  Factage  Farisien,  1865,  13  W.  E.  214),  or 
the  directors  being  guilty  of  misconduct  {In  re  Anglo-Greek  Steam  Co., 
1866,  L.  E.  2  Eq.  1 ;  In  re  Professional  Benefit  Building  Society,  1870,  L.  E. 
6  Ch.  862),  or  the  shareholders  few  and  the  assets  small  {In  re  Second 
Commercial  Benefit  Building  Society,  1879,  48  L.  J.  Ch.  753  ;  In  re  Natal  Co, 
L.  E.  3  Ch.  355),  does  not  make  it  "just  and  equitable"  that  the  company 
should  be  wound  up.  If  there  is  a  probability  of  a  surplus,  the  Court 
will  have  regard  to  the  wishes  of  the  shareholders,  rather  than  the 
creditors  {In  re  Chillington  Iron  Co.,  1885,  29  Ch.  I).  159).  The  latest 
case  on  the  subject  is  In  re  Brinsmead  &  Co.,  [1897]  1  Ch.  406. 
When  a  petitioning  creditor's  debt  is  estabhshed,  a  winding-up  order  is, 
speaking  generally,  ex  deUtojustitim  {Bowes  v.  Hope  Mutual  Life  Insur.  Society, 
1865, 11  H.  L.  402 ;  In  re  Western  of  Canada  Oil  Co.,  1874,  L.  E.  17  Eq.  1 ; 
In  re  Chapel  House  Colliery  Co.,  1883,  24  Ch.  D.  259),  but  not  as  against 
the  wishes  of  a  majority  of  creditors  {In  re  Great  Western  {Forest  of 
Dean)  Coal  Consumers  Co.,  1882,  21  Ch.  D.  773 ;  In  re  Uruguay  Central 
Rwy.  Co.  of  Monto  Video,  1879,  11  Ch.  D.  372).  For  the  Court  is 
bound,  under   the  Companies  Act,  s.   91,  to  have  regard  to  the  wishes 
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of  the  creditors  generally  {In  re  Western  of  Canada  Oil  Co.,  1873, 
L.  R  17  Eq.  5;  In  re  West  Hartlepool  Iron  Works  Co.,  1875,  L.  E.  10 
Ch.  618).  In  In  re  Krasnapolsky,  [1892]  3  Ch.  174,  Vaughan  Williams,  J., 
was  of  opinion  that  the  disciplinary  policy  of  the  Companies  (Winding-up) 
Act,  1890,  had  modified  the  earlier  principles  of  winding  up,  and  that  investi- 
gation being  required  into  the  origin  or  management  of  a  company  was  a 
sufficient  ground  for  winding  up.  The  point  has  never  come  before  the 
Court  of  Appeal.  There  is  this  further  qualification  of  the  p)™nd  facie 
right  to  a  winding-up  order,  that  the  Court  is  not  bound  to  set  the  winding" 
up  machinery  in  motion  if  there  are  no  assets,  or  such  as  there  are  will  be 
exhausted  by  the  debentures  {In  re  St.  Thomas  Bock  Co.,  1866,  2  Ch.  D. 
119;  In  re  Great  Western  {Forest  of  Bean),  supra;  In  re  Chapel  House 
Collie?']/  Co.,  1883,  24  Ch.  D.  259),  and  winding  up  cannot  therefore 
accomplish  the  purpose  for  which  the  machinery  was  invented  by  the 
Legislature  {In  re  Fraternity  of  Free  Fishermen  of  Faversham,  1887, 
36  Ch.  D.  339).  But  the  onus  is  on  the  company,  not  the  petitioner, 
to  prove  the  futility  of  the  order  {In  re  Fraternity  of  Free  Fishermen  of 
Faversham,  siqjra).  If  it  is  doubtful  whether  the  winding  up  will  produce- 
assets,  an  inquiry  may  be  directed  (In  re  Olathe  Silver  Mining  Co.,  1884,, 
27  Ch.  D.  278 ;  In  re  Bahia  Central  Sugar  Factories,  1890,  34  Sol.  J.  156). 

A  shareholder  m  a  limited  company  presenting  a  winding-up  petition 
is  in  a  very  different  position  from  a  creditor.  A  shareholder  has  no  right- 
to  stop  the  company's  business  when  a  large  majority  of  shareholders 
wish  to  go  on  {In  re  Middlesborough  Assembly  Rooms,  1880,  14  Ch.  D.  104), 
A  fortiori  if  he  is  a  fully-paid  shareholder  {In  re  Patent  Artificial  Stone  Co.^ 
1864,  34  Beav.  185). 

Winding-up  Order — Apjieal. — A  winding-up  order  is  appealable  (Judi- 
cature Act,  1873,  s.  19 ;  Companies  Act,  s.  124).  Only  the  company  or  a 
creditor  or  contributory  can  appeal  {In  re  Bradford  Navigation  Co.,  1870, 
L.  E.  5  Ch.  600).  The  time  for  appealing  is  twenty-one  days,  extendible  by 
the  Court  {In  re  Nciu  Callao  Co.,  1883,  22  Ch.  D.  484).  If  a  limited  company 
is  the  sole  appellant  it  will  be  ordered  to  give  security  for  costs  {In  re 
Biamond  Fuel  Co.,  1879,  13  Ch.  D.  400). 

Costs. — The  general  rule  is  to  give  one  set  of  costs  among  creditors  and  one 
set  of  costs  among  contributories  appearing  to  support  the  winning  side  {In  re 
Beckham  Tramivays  Co.,  1888,  57  L.  J.  Ch.  462 ;  In  re  Criterion  Gold  Mining- 
Co.,  1889,  58  L.  J.  Ch.  277;  In  re  Brighton  Marine  Balace  Co.,  W.  N.  1897, 12). 
A  successful  petitioner's  costs  are  a  first  charge  on  the  assets  {In  re  Capital 
Fire  Insurance  Association,  1883,  24  Ch.  D.  415).  Creditors  and  contribu- 
tories appearing  in  an  appeal  and  supporting  the  winning  side  will  be 
allowed  their  costs  of  appeal  {In  re  New  Gas  Co.,  1877,  5  Ch.  D.  703).  The 
order  in  which  costs  of  winding  up  are  payable  out  of  the  assets  are 
prescribed  by  r.  31  of  the  Winding-up  Eules,  1890. 

The  Official  System. — Under  the  official  system  of  administration 
introduced  by  the  Companies  (Winding-up)  Act,  1890,  the  proceedings 
in  a  winding  up  by  the  Court  have  been  closely  assimilated  to  those 
in  bankruptcy.  The  matters  arising  in  the  execution  of  the  Act  are 
assigned  to  the  bankruptcy  department  of  the  Board  of  Trade ;  the 
official  receiver  is,  as  in  bankruptcy,  an  officer  of  the  Board  of  Trade 
(albeit  he  is  also  an  officer  of  the  Court).  He  is  appointed  by  the  Board 
of  Trade,  and  is  accountable  to  it.  The  Board  audits  his  accounts, 
takes  cognisance  of  his  conduct  when  acting  as  liquidator  (Companies 
(Winding-up)  Act,  1890,  s.  25),  and  gives  him  directions  just  as  it  does' 
a  trustee  in  bankruptcy.     All   moneys  received  by  the  liquidator  have 
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to  be  paid  by  him  into  the  Companies  Liquidation  Account  at  the 
Bank  of  England,  as  in  bankruptcy  into  the  Bankruptcy  Estate  Account, 
within  ten  days.  The  public  examination  of  directors  (see  p.  217),  the  com- 
mittee of  inspection  (p.  222),  the  employment  of  special  managers  (p.  219), 
are  all  parts  of  the  bankruptcy  machinery  imported  into  winding  up.  This 
official  control  is  designed  to  secure  purity  and  efficiency  of  administration, 
but  it  is  also  designed  to  be  disciplinary.  It  is  a  recognition  of  the 
principle  that  the  State — the  community  at  large — is  interested  in  the 
maintenance  of  a  high  standard  of  commercial  integrity,  and  in  the 
detection  and  punishment  of  fraud,  and  that  these  are  not  matters  merely 
between  man  and  man. 

When  a  winding-up  order  is  made,  a  copy  of  the  order  is  sent  by  the 
registrar  to  the  official  receiver  and  by  him  served  on  the  secretary  of  the 
company,  and  it  then  becomes  the  duty  of  the  secretary  and  other  officers  of 
the  company  to  attend  on  the  official  receiver  and  make  out  a  statement  of 
the  affiiirs  of  the  company  in  the  prescribed  form,  verified  by  affidavit 
(Companies  (Winding-up)  Act,  1890,  s.  70 ;  Winding-up  Eules,  1890,  58-62). 
This  statement  of  aflairs  is  placed  by  the  official  receiver  on  the  file  of  pro- 
ceadings.  As  soon  as  the  statement  is  prepared  and  filed  (Winding-up 
Eules,  r.  45),  but  not  before,  separate  meetings  of  creditors  and  contri- 
butories  are  to  be  summoned  by  the  otlicial  receiver — called  the  first 
meetings — to  determine  two  things — (1)  whether  the  Court  shall  be  applied 
to  to  appoint  a  liquidator  in  place  of  the  official  receiver,  and  (2)  whether 
the  Court  shall  be  applied  to  to  appoint  a  committee  of  inspection  to  act 
with  the  liquidator,  and  if  so,  who  are  to  be  the  members  of  such  committee 
(Companies  (Winding-up)  Act,  1890,  s.  6).  The  official  receiver  acts  as 
chairman  at  these  meetings.  A  person  cannot  vote  as  a  creditor  at  the 
meetings  unless  he  has  duly  proved  a  debt  due  to  him  from  the  company 
(Companies  (Winding-up)  Act,  First  Schedule  (6)),  or  in  respect  of  an  unliqui- 
■dated  or  contingent  or  imascertainable  {ibid.  (7);  see  Ex  imrU  Ruffle,  1873, 
L.  E.  8  Ch.  997;  Ex  parte  Pcarce,  1879,  13  Ch.  D.  262;  In  re  Canadian 
Pacific  Colonisation  Co.,  W.  N.  1891,  122).  A  secured  creditor,  unless  he 
surrenders,  must  assess  the  value  of  his  security.  A  creditor  or  contribu- 
,tory  may  vote  either  in  person  or  proxy  in  the  prescribed  forms.  The 
■directors  and  other  officers  must  attend  the  meetings  (Winding-up  Eules, 
1890,  r.  43).  ^    ^  °    ^ 

As  soon  as  practicable  after  receipt  of  the  company's  statement  of  affairs 
the  official  receiver  is  to  submit  a  preliminary  report  to  the  Court — "  (or)  as  to 
the  amount  of  capital  subscribed  and  paid  up,  and  the  estimated  amount  of 
.assets  and  liabilities ;  {h)  if  the  company  has  failed,  as  to  the  causes  of  failure  ; 
>(f)  whether  in  his  opinion  further  inquiry  is  desirable  as  to  any  matter 
j'elating  to  the  promotion,  formation,  or  failure  of  the  company  or  the 
conduct  of  the  business  thereof."  This  report  is  ordinary  routine.  The 
official  receiver  may  also  issue  a  further  report  or  reports  stating  the 
manner  in  which  the  company  was  formed,  and  whether  in  his  opinion 
"any  fraud  has  been  committed  by  any  person  in  the  promotion  or  forma- 
tion of  the  company,  or  by  any  director  or  other  officer  of  the  company  in 
relation  to  the  company  since  the  formation  thereof,  and  any  other  matters 
which  in  his  opinion  it  is  desirable  to  bring  to  the  notice  of  the  Court."  There- 
upon the  Court  may,  on  considering  the  report,  direct  that  any  person  who  has 
taken  any  part  in  the  promotion  or  formation  of  the  company,  or  has  been 
a  director  or  officer  of  the  company,  shall  attend  and  be  publicly  examined 
on  oath  as  to  the  promotion  or  formation  of  the  company,  or  as  to  the 
conduct  of  the  business  of  the  company,  or  as  to  his  conduct  and  dealings  as 
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director  or  officer  of  the  company  (Companies  (Winding-up)  Act,  1890, 
8.  8).  In  Ex  iparU  Barnes,  [1896]  App.  Cas.  146,  the  House  of  Lords  has 
now  held  that  there  must  first  be  a  finding  by  the  official  receiver  that  fraud 
has  been  committed  by  the  individual  person  pointed  out  by  the  report, 
before  the  Court  can  direct  a  public  examination,  and  that  then  he  and  only 
he  can  be  summoned.  The  section  is  a  quasi-penal  one,  and  must  be  strictly 
construed.  These  conditions  have  gone  far  to  render  the  section  a  dead 
letter.  When  a  public  examination  is  directed,  it  is  held  before  the 
registrar  at  a  time  and  place  fixed  by  the  Court.  The  shorthand  notes  are 
evidence  against  the  examinee  (Winding-up  Eulcs,  1890,  r.  27,  April 
1892). 

Liquidator. — The  official  receiver  is  contemplated  by  the  Companies 
(Winding-up)  Act,  1890,  as  normally  the  proper  person  to  act  as  liquidator. 
No  one  else  but  the  official  receiver  can  after  a  winding-up  order  be  pro-, 
visional  liquidator  (Companies  (Winding-up)  Act,  s.  4  (5);  In  re  North  Wales 
Gnnpovxler  Co.,  [1892]  2  Q.  B.  220).  It  is  the  official  receiver  who  on  the 
making  of  a  winding-up  order  is  charged  with  the  conduct  of  the  proceedings. 
He  is  to  act  as  liquidator  during  any  vacancy  in  the  office  (Companies 
(Winding-up)  Act,  s.  4).  But  the  Winding-up  Act  reserves  power  to  the 
creditors  and  contributories  at  the  first  meeting  after  the  winding-up  order 
to  determine  whether  they  will  have  a  liquidator  of  their  own  choice — a 
commercial  liquidator — or  accept  the  official  receiver  as  such.  If  the 
creditors  and  contributories  are  unanimous  in  wishing  for  a  liquidator  of 
their  own,  the  Court  will  give  efiect  to  their  wishes.  If  they  cannot 
agree,  the  Court  will  decide  between  them. 

If  a  liquidator  other  than  the  official  receiver  is  appointed,  he  is  not  to 
act  until  he  has  notified  his  appointment  to  the  Eegistrar  of  Joint-Stock 
Companies  and  given  security  to  the  satisfaction  of  the  Board  of  Trade 
(Winding-up  Act,  1890,  s.  4  (3))  ;  but  when  he  has  done  so  his  title  relates 
back  to  the  commencement  of  the  winding  up  (  Wiltshire  Iron  Co.  v.  Great 
Western  Rwy.  Co.,  1881,  L.  E.  6  Q.  B.  176). 

A  liquidator  is  an  agent,  not  a  trustee  (Knoivles  v.  Scott,  [1891]  1  Cli. 
717).  He  differs  from  a  trustee  in  bankruptcy  in  one  important  respect, 
that  he  has  not  the  assets  of  the  company  vested  in  him  {Ehsv:orth  & 
Tidy's  Contract,  1889,  42  Ch.  D.  49).  A  liquidator,  so  far  as  he  represents 
the  company,  has  only  the  rights  of  the  company,  but  so  far  as  he  represents 
creditors  through  the  company  he  has  more  extensive  rights  (In  re  London 
Celluloid  Co.,  1888,  39  Ch.  D.  204).  He  may,  for  instance,  resist  rescission 
where  the  company  could  not  (Tufnell  &  Ponsonhys  case,  1885,  29  Ch.  D. 
432),  or  specific  performance  {British  Water  Gas  Syndicate  v.  Notts,  1889, 
1  Meg.  435),  or  call  up  the  amount  unpaid  on  shares,  though  the  company 
has  agreed  that  the  shares  should  be  paid  by  instalments  {Cordova  Union 
Gold  Co.,  [1891]  2  Ch.  580).  The  powers  of  a  liquidator  are  very  large.  In 
exercising  them  he  is  to  have  regard  at  all  times  to  the  wishes  of 
creditors  and  contributories  (Companies  Act,  s.  91),  and  for  the  purpose 
of  ascertaining  such  wishes  he  may  at  any  time  summon  general  meetings 
(Companies  (Winding-up)  Act,  1890,  s.  23;  Winding-up  Eules,  1890,  r.  47). 
Some  of  these  powers  are  exercisable  without  the  sanction  of  the  Court  or 
the  conmiittee  of  inspection — the  power  for  instance  to  sell  the  property 
of  the  company,  prove  in  the  bankruptcy  of  a  contributory,  or  take  out 
administration,  draw  1)ills  of  exchange,  give  receipts,  execute  documents 
(Companies  Act,  s.  95  ;  Winding-up  Act,  1890,  s.  12).  Other  powers,  such  as 
the  power  to  make  calls,  to  carry  on  tlie  company's  business,  to  bring  or 
defend  actions,  or  compromise  with  creditors  or  contributories,  or  employ  a 
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solicitor,  are  exercisable  only  with  the  sanction  of  the  Court  or  the 
committee  of  inspection. 

The  liquidator  can  only  carry  on  the  business  of  the  company  so  far  as 
may  be  necessary  for  the  jjeneficial  winding  up  of  the  same  (Ux  parte  Em- 
manuel, 1881,  17  Ch.  D.  35).  If  he  requires  a  special  manager  he  must 
get  the  leave  of  the  Court  (Winding-up  Act,  1890,  s.  5  ;  Winding-up  Eules, 
1890,  r.  42).  He  must  keep  a  distinct  account  of  the  trading,  and  submit 
it  once  a  month  at  least  to  the  committee  of  inspection  (Winding-up 
Eules,  1890,  r.  137). 

As  to  compromises  with  contributories  and  debtors,  see  Bank  of  Hindu- 
stan V.  Eastern  Financial  Assoc.,  1869,  L.  E.  2  P.  C.  501 ;  In  re  Co7nmercial 
Banh  Corporation  of  India  and  the  East,  1869,  L.  E.  8  Eq.  241 ;  Pearson's 
case,  1872,  L.  E.  7  Ch.  309 ;  Roherts  v.  Crowe,  1872,  L.  E.  7  C.  P.  629 ; 
Hankey's  case,  1872,  41  L.  J.  Ch.  385. 

Contracts. — The  insolvency  or  winding  up  of  a  company  is  not  of  itself  a 
breach  of  a  contract  by  the  company  {In  re  Agra  Bank,  1867,  L.  E.  5  Eq,  165) ; 
for  instance,  for  the  delivery  of  goods  {Ex  parte  Halliday,  1858,  2  De  G.,  J. 
&  S.  312).  The  liquidator  has  the  option  of  completing  {In  re  Asphaltie 
Wood  Pavement  Co.,  1885,  30  Ch.  1).  216);  but  the  company  may,  by 
winding  up,  disable  itself  from  completing  a  contract,  and  it  is  then  liable 
in  damages.  Whether  a  liquidator  has  made  himself  personally  liable  or 
not  in  contracting  is  a  question  of  fact  {In  re  Original  Hartlepool  Collieries 
Co.,  1882,  51  L.  J.  Ch.  508). 

Sales  hy  Liquidator. — The  liquidator  of  a  company  has  the  largest  power 
under  sec.  95  of  the  Companies  Act  to  sell  the  assets  of  the  company 
by  private  contract  or  public  auction,  en  Hoc  or  in  parcels  {In  re  Oriental 
Bank  Corporation,  1887,  56  L.  T.  868).  A  claim  of  the  company  against 
ex-directors  for  misfeasance  may  be  sold  by  a  liquidator  under  sec.  95  (3)  as 
part  of  the  company's  assets  {In  re  Park  Gate  Waggon  Works  Co.,  1881,  17 
Ch.  D.  234).    Such  misfeasance  claims  have  even  been  put  up  of  late  to  auction. 

Removal  of  Liquidator. — A  liquidator  may  be  removed  under  sees.  93, 
141  of  the  Companies  Act,  authorising  removal  on  "  due  cause  shown," 
wherever  it  is  for  the  benefit  of  all  those  interested  in  the  company  being 
liquidated.  It  is  not  necessary  that  there  should  be  any  personal  unfitness 
{In  re  Adam  Eyton,  1887,  36  Ch.  D.  299).  Whether  due  cause  has  been 
shown  is  a  question  on  which  the  Court  of  Appeal  may  review  the  decision 
of  the  judge  below  {In  re  Sir  John  Moore  Gold  Mining  Co.,  1879,  12  Ch.  D. 
325).  It  is  ground  for  removal  if  the  same  person  is  liquidator  of  two 
companies  whose  interests  are  conflicting  {In  re  City  and  County  Invest- 
ment Co.,  1872,  25  W.  E.  342) ;  if  he  is  obstructing  an  action  by  a  con- 
tributory to  recover  money  improperly  received  by  the  directors  and  by 
the  liquidator  himself  when  secretary  {Sir  John  Moore,  supra) ;  if  he  insists 
on  prosecuting  an  action  against  the  wishes  of  the  creditors  where  the 
assets  are  deficient  {In  re  Tavistock  Iron  Works,  1871,  19  W.  E,  672); 
or  if  there  is  any  corruption  or  impropriety  on  his  part  {In  re  London^ 
Flour  Co.,  1868,  16  W.  E.  553) ;  but  it  is  no  ground  that  the  liquidator  has 
an  interest  in  a  syndicate  which  buys  the  liquidating  company's  property, 
if  there  is  no  evidence  that  the  liquidator  has  abused  his  position  {In 
re  Llynvi  and  Tondu  Co.,  1889,  6  T.  L.  E.  11),  or  that  he  has  refused 
to  employ  a  solicitor  pressed  on  him  by  the  creditors  {In  re  Plymouth 
Patent  Sugar  Refining  Co.,  W.  K,  1870,  84),  or  that  a  lay  Hquidator  is 
willing  to  act  gratuitously  {In  re  Civil  Service  Stores,  W.  N.,  1884,  158). 
Eemoval  will  not  affect  the  liability  to  account  {In  re  Tatum,  1889,  6  Morr. 
107 ;  In  re  Rogers,  1887,  4  Morr.  57). 
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Remuneration  of  Liquidator. — Under  the  new  practice  (Winding-up 
Eules,  1890,  r.  154)  the  liquidator's  remuneration  is  fixed  by  the  committee 
of  inspection,  and  is  to  be  in  the  nature  of  a  commission  or  percentage — one 
part  payable  on  the  amount  of  the  assets  realised  after  deducting  sums 
paid  to  secured  creditors  out  of  the  proceeds  of  their  securities,  and  the 
other  part  on  the  amount  distributed  in  dividend.  This  is  meant  as  a 
premium  on  diligence. 

The  first  duty  of  the  Court  acting  by  its  officer,  the  liquidator,  is  to  collect 
the  company's  assets  and  apply  them  in  discharge  of  its  liabilities  (Com- 
panies Act,  s.  98).  A  company's  assets  on  a  winding  up  consist  of  all  its 
property,  including  unpaid  capital  recoverable  from  present  and  past  mem- 
bers (  Wehb  V.  Whiffm,  1872,  L.  E.  5  H.  L.  724).  But  the  bankruptcy  rules 
as  to  reputed  ownership  and  the  avoidance  of  voluntary  settlements  do  not 
apply  (Gorringe  v.  Towell  Indiarubhcr  Works,  1886,  34  Ch.  D.  128 ;  In  re 
Gould,  1887,  19  Q.  B.  D.  92).  Frequently  the  business  of  the  company  is 
its  most  valuable  asset,  and  to  enable  it  to  be  sold  as  a  going  concern  the 
official  receiver,  as  li(juidator,  must  carry  it  on.  For  this  purpose  he  may 
be  allowed  the  assistance  of  a  special  manager  bv  the  Court  (Companies 
(Winding-up)  Act,  1890,  s.  5 ;  Winding-up  Rules,  1890,  r.  42). 

Fraudulent  Preference — Dispositions  pending  Winding  up. — In  winding 
up,  as  in  all  systems  of  insolvent  administration,  it  is  necessary  to 
provide  against  either  the  giving  or  getting  of  an  unfair  advantage. 
It  destroys  that  equality  whicli  is  equity.  The  giving  of  an  unfair 
advantage  is  met  by  two  sections  in  the  Companies  Act,  s.  48  (fraudulent 
preference),  and  s,  153  (dispositions  pending  winding  up).  The  principles 
as  to  fraudulent  preference  are  the  same  in  winding  up  as  in  bankruptcy, 
and  are  illustrated  in  Willmott  v.  London  Celluloid  Co.,  1886,  34  Ch.  D. 
150 ;  Mason,  Gallagher,  &  Slaters  case,  1882,  30  W.  E.  378 ;  Poole,  JaeJcson, 
&  Whytc's  case,  1878,  9  Ch.  D.  322 ;  Sykes'  case,  1872,  L.  E.  13  Eq.  255). 

The  effect  of  sec.  153  is  to  make  directors  primd  facie  liable  for  all 
moneys  of  the  company  expended  by  them  not  in  the  ordinary  course  of 
business  since  the  commencement  of  the  winding  up  (In  re  Neath  Harbour 
Smelting  Works,  1887,  35  W.  E.  827 ;  In  re  Wiltshire  Iron  Co.,  1868,  L.  E. 
3  Ch.  443).  If  payments  are  made  honestly  and  in  the  ordinary  course 
of  business  after  presentation  of  a  winding-up  petition,  it  is  usual  for  the 
Court  to  allow  them  under  sec.  153,  but  directors  sliould  be  on  their  guard 
what  they  do  after  a  petition  is  presented.  Accepting  bills  in  the  ordinary 
course  of  business  (Bolognesi's  case,  1870,  L.  E.  5  Ch.  567),  and  delivering 
goods  ordered  (In  re  Wiltshire  Iron  Co.,  supra),  have  been  confirmed,  but 
payment  to  a  petitioning  creditor  was  disallowed  (In  re  Liverpool  Service 
Assoc,  1874,  L.  E.  9  Ch.  54 ;  and  see  In  re  Civil  Service  General  Store, 
1883,  52  L.  J.  Ch.  119). 

Stay  of  Actions  and  Executions. — The  other  mode  of  getting  an  unfair 
advantage  is  by  seizing  a  company's  property  when  it  is  in  extremis.  To 
defeat  this  the  Companies  Act  stops  summarily  all  actions  and  proceedings 
against  the  company  (ss.  85,  87),  and  avoids  all  the  attachments,  sequestra- 
tions, distresses,  or  executions  put  in  force  against  the  estate  and  efl'ects  of 
the  company  after  the  commencement  of  the  winding  up  (s.  163),  thus  com- 
pelling creditors  to  come  in  and  share  rateably  (In  re  International  Pulp 
and  Paper  Co.,  1876,  3  Ch.  D.  598 ;  In  re  David  Lloyd  &  Co.,  1877,  6  Ch.  D. 
344 ;  In  re  Great  Ship^  Co.,  1866,  4  De  G.,  J.  &  S.  70).  In  all  cases,  however, 
the  Court  has  a  discretion,  to  be  exercised,  not  for  the  benefit  of  any  particular 
creditor,  but  for  the  general  body  of  creditors  interested  under  the  Act 
(Smith,  Fleming,  &  Co.'s  case,  1866,  L.  E.  1  Ch.  545 ;  In  re  Vron  Colliery  Co,, 
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1882,  20  Ch.  D.  445).  The  Crown  is  not  bound  by  the  Companies  Act,  not 
being  specially  mentioned,  and  the  Court  has  therefore  no  jurisdiction 
under  sec.  87  to  restrain  the  Crown  from  proceeding  by  way  of  distress  or 
any  other  process  for  arrears  of  income-tax  owing  by  a  liquidating  company 
{In  re  Henley  &  Co.,  1878,  9  Ch.  D.  469). 

Actions. — An  application  to  stay  an  action  against  a  company  pending 
hearing  of  a  winding-up  petition  against  the  company  is  to  the  Division  of 
the  High  Court  in  which  the  action  is  pending  {Artistic  Colour  Planting  Co., 
1880,  14  Ch.  D.  502).  It  may  be  made  by  the  company  or  by  a  creditor  or 
contributory.  Where  a  winding-up  order  has  been  made,  the  action  is 
automatically  suspended,  and  if  the  plaintiff  desires  to  proceed  with  it  he 
must  get  the  leave  of  the  Court  which  has  made  the  winding-up  order 
{Wilson  V.  Natal  Investment  Co.,  1867,36  L.J.  Ch.  312).  A  mortgagee 
of  a  company  is  entitled  to  leave  to  commence  or  continue  an  action 
to  realise  his  security ;  for  the  property  is  pro  tanto  his  {In  re  David 
Lloyd  &  Co.,  1877,  6  Ch.  D.  339).  In  other  cases  it  is  a  matter  of 
convenience  for  the  discretion  of  the  Court.  Leave  has  been  given  to 
continvie  an  action  for  specific  performance  {Thames  Plate  Glass  Co. 
V.  Land  Telegraph  Co.,  1870,  L.  R  11  Eq.  248)  for  trespass — to  deter- 
mine the  plaintiff's  right  (  Wyley  v.  Exhall  Coal  Co.,  1864,  33  Bear.  538)  ;  for 
re-entry  {In  re  Strand  Hotel  Co.,  W.  N.,  1868,  2),  and  for  damages  under 
Lord  Campbell's  Act  {In  re  Thurso  New  Gas  Co.,  1889,  42  Ch.  1).  491),  and 
for  an  account  {M'Lwen  v.  London,  Bombay,  and  Mediterranean  Lank,  1867, 
15  W.  11.  245).  Leave  will  not  be  given  on  an  ex  parte  application  (  Western 
and  Brazilian  Telegraiih  Co.  v.  Bihhy,  1880,  42  L.  T.  821).  In  staying 
an  action  commenced  before  the  winding  up,  whether  such  winding  up 
is  by  the  Court  or  voluntary,  the  Court  allows  the  creditor,  on  proving, 
to  add  to  his  debt  the  costs  of  the  action  down  to  the  time  of  his 
receiving  notice  of  the  winding  up  {In  re  Kcynsham  Co.,  1863,  33  Beav. 
123).  A  creditor  who  commences  an  action  against  a  company  after  notice 
of  a  winding  up  will  be  ordered  to  pay  the  costs  of  the  action  and  of  the 
motion  to  stay  {In  re  East  Kent  Shii^ping  Co.,  1868,  W.  N.,  1868,  206).  The 
judge  of  the  winding-up  Court  has  power  also,  on  an  ex  parte  application, 
to  order  a  transfer  to  himself  of  any  cause  or  matter  pending  in  another 
Court  brought  by  or  against  the  company  (E.  C.  S.,  1883,  Order  49,  r.  5  ;  In 
re  Bandore- Siemens  Steel  Co. ;  In  re  Poole,  1886,  55  L.  T.  56). 

Distress. — In  all  cases  in  which  a  landlord  seeks  to  distrain  after  a 
winding-up  order  he  must  show  why  he  should  have  such  an  adv^antage  over 
the  other  creditors  {In  re  Oak  Pits  Colliery  Co.,  1883,  21  Ch.  D.  329).  A  land- 
lord is  not  a  "  secured  creditor  "  so  as  to  be  entitled  under  sec.  10  of  the 
Judicature  Act,  1875,  to  distrain  for  one  year's  arrears  of  rent  under  the 
rule  in  bankruptcy  (/%  re  Bridgcwater  Engineering  Co.,  1879,  12  Ch. 
D.  181).  The  rights  of  the  landlord  of  a  company  have  been  summed  up 
in  the  following  propositions  in  the  above  case  of  In  re  Oak  Pits 
Colliery  Co.: — (1)  Eent  in  arrear  at  the  commencement  of  the  winding  up. 
If  the  landlord  is  a  legal  creditor  of  the  company  in  respect  of  rent  in  arrear 
at  the  commencement  of  its  winding  up,  he  is  not  allowed  to  distrain  for 
the  arrears  of  rent,  but  must  prove  his  debt  like  any  other  creditor.  If 
the  landlord  is  not  a  legal  creditor  of  the  company  by  reason  of  the  com- 
pany not  being  his  tenant,  he  is  permitted  to  distrain  for  rent  in  arrear  at 
the  commencement  of  the  winding  up  (see  In  re  Carriage  Co-operative 
Supply  Assoc.,  1883,  23  Ch.  D.  154).  (2)  Eent  accruing  after  the  com- 
mencement of  the  winding  up.  A  landlord  of  a  company  in  winding  up 
who  applies  for  leave  to  levy  a  distress  for  rent  accrued  since  the  com- 
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mencement  of  the  winding  up  must  show  either  that  it  is  inequitable  that 
the  company  should  be  protected  by  sec.  163  (avoiding  distresses),  or  that 
the  rent  is  properly  payable  as  part  of  the  costs,  charges,  and  expenses  of 
the  winding  up.  If  the  liquidator,  for  instance,  has  retained  possession 
for  the  purposes  of  the  winding  up,  or  if  he  has  used  the  property  for 
carrying  on  the  company's  business,  or  has  kept  the  property  in  order  to  sell 
it  or  to  do  the  best  he  can  with  it,  the  landlord  will  be  allowed  to  distrain  for 
rent  which  has  become  due  since  the  winding  up — it  is  a  debt  contracted 
for  the  winding  up  of  the  company,  and  ought  to  be  paid  in  full.  See 
In  re  International  Marine  Hydropathic  Co.,  1884,  28  Ch.  D.  470 ;  In 
re  National  Arms  and  Ammunition  Co.,  1885,  33  W.  E.  585.  If  the 
occupation  is  for  the  benefit  of  the  landlord  as  well  as  the  company  it  is 
different  {In  re  Bridgcwater  Engineering  Co.,  1879,  12  Ch.  L).  181).  A 
mortgagee  with  an  attornment  clause  is  not  in  as  good  a  position  as  a 
landlord  {In  re  Lancashire  Cotton  Spinning  Co.,  1887,  35  Ch.  1).  656). 

Executions. — If  the  sheriff  has  seized  before  presentation  of  a  winding- 
up  petition,  the  Court  will  not  interfere  {In  re  Great  Ship  Co.,  1864,  33  L.  J. 
Ch.  245).  The  creditor  is  a  secured  creditor  {In  re  Printing  Co.,  1878,  8  Ch. 
D.  538 ;  In  re  United  English  Co.,  1868,  L.  K.  3  Ch.  720) ;  nor  is  notice  to 
the  sheriff'  of  a  winding-up  petition  like  notice  of  a  bankruptcy  petition 
{In  re  Withernsea  Brickworks,  1880,  16  Ch.  D.  337).  A  garnishee  order 
served  before  presentation  of  the  petition  is  thereby  "put  in  force,"  and 
the  Court  will  not  interfere  {In  re  Stanhope  Silkstone  Co., '1881,  20  Ch.  D. 
442  ;  and  see  In  re  Ilillc  Indiarulher  Co.  (No.  2),  W.  N.,  1897,  20). 

Assets. — The  end  and  aim  of  the  winding-up  administration,  to  sum  it 
up  in  a  few  words,  is  to  collect  tlie  company's  assets  and  apply  them  in 
discharge  of  the  liabilities.  A  company's  assets  consist  of  all  its  property, 
including  uncalled  capital  recoverable  from  past  and  present  members  ; 
but  it  does  not  include  property  of  which  the  company  is  reputed  owner, 
neither  the  order  and  disposition  clause  nor  the  bankruptcy  rules  as  to 
voluntary  settlements  applying  to  winding  up  {Gorringe  v.  Irioell  India- 
ruhber  Works,  1886, 34  Ch.  D.  128  ;  In  re  Gould,  1887, 19  Q.  B.  D.  92).  AVind- 
ing  up  also  differs  from  bankruptcy  in  this  respect,  that  in  bankruptcy  the 
whole  estate,  both  legal  and  general,  is  taken  out  of  the  bankrupt,  and  is 
vested  in  the  trustee ;  whereas  in  a  winding  up  the  legal  estate  still  remains 
in  the  company  {In  re  Oriental  Inland  Steam  Co.,  1874,  L.  11.  9  Ch.  960), 
For  the  purpose  of  collecting  the  assets  the  Court  in  winding  up  has  very 
great  powers — power  to  order  any  contributory,  trustee,  receiver,  banker  or 
agent,  or  officer  of  the  company  to  pay  any  sum  of  money  or  deliver  books, 
papers,  estate,  or  effects  to  which  the  company  is  primd  facie  entitled 
(s.  100) ;  power  to  order  payment  of  debts  or  dividends  improperly 
received  by  a  contributory  (s.  101);  power  to  summon  before  it  any  otticer 
of  the  company  or  person  known  or  suspected  to  have  in  his  possession  any 
of  the  estate  and  eifects  of  the  company  or  supposed  to  be  indebted  to  the 
company,  or  any  person  whom  the  Court  may  deem  capable  of  giving 
information  concerning  the  trade  dealings,  estate,  or  effects  of  the  com- 
pany, and  to  require  the  person  summoned  to  produce  any  relevant 
books  or  papers.  The  object  of  this  large  power  of  discovery,  which  from  its 
inquisitorial  character  has  been  called  the  Star  Chamber  clause,  is  to  get 
information  which  will  enable  the  Court  to  see  what  course  ought  to  be 
followed  with  reference  to  some  matter  or  some  claim  in  the  winding 
up  {In  re  Grey's  Brewery  Co.,  1884,  53  L.  J.  Ch.  262).  The  power  is 
discretionary  {In  re  Imperial  Continental  Water  Corpn.,  1886,  33  Ch.  D. 
314).     Usually  the  liquidator  makes  the  application  for  the  order,  scheduling 
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the  names  of  the  examinees  {In  re  Gold  Co.,  1879, 12  Ch.  D.  84)  ;  but  if  the 
liquidator  does  not  wish  to  do  so,  or  is  himself  impUcated,  a  contributory 
may  apply  {In  re,  London  and  Lancashire  Paper  Mills  Co.,  1888,  57 
L.  J.  Ch.  766) ;  but  a  contributory  will  not  be  allowed  to  use  the  section  to 
get  discovery  in  an  action  which  he  is  bringing  against  the  company  or  the 
directors  for  his  own  individual  benefit  {In  re  Iiyiperial  Continental  Water 
Corpn.,  1886,  33  Ch.  D.  314 ;  In  re  North  Australian  Territory  Co.,  1890, 
45  Ch.  D.  87  ;  and  see  Ex  parte  Leaver,  1885,  51  L.  T.  817).  All  sorts  of 
persons  may  be  examined — the  company's  directors,  its  solicitors  and 
brokers,  a  contributory's  banker,  partner,  stockbroker,  relatives  {Fortes' 
case,  1872,  L.  E.  14  Eq.  6  ;  Ex  parte  Paine  &  Layton,  1869,  L.  E,  4  Ch. 
215).  The  proper  mode  of  enforcing  attendance  is  by  summons  in 
chambers.  Every  witness  summoned  is  entitled  to  his  reasonable  expenses 
{Ex  parte  Waddcll,  1877,  6  Ch.  D.  330).  The  examination  is  held  before 
the  registrar  in  chambers,  or  if  specially  ordered  before  an  examiner  of 
the  Court  (Winding-up  Eules,  April  1892,  r.  3  (2)).  The  place  where 
it  is  held  is  not  a  public  Court  {In  re  Western  of  Canada  Oil  Co.,  1877,  6  Ch. 
D.  109).  An  examinee  has  a  right  to  have  his  counsel  and  solicitor 
present  at  the  examination  {In  re  Breech-loading  Armory  Co.,  W.  N.,  1867, 
225).  The  depositions  of  an  examinee  can  Idc  used  as  evidence  only 
against  the  deponent  himself  {In  re  Great  Western  {Forest  of  Lean)  Coal 
Consumers  Co.,  1885,  33  W.  E.  444).  The  depositions  when  finished  are 
filed  by  the  examiner,  but  the  leave  of  the  Court  must  now  be  obtained  to 
inspect  them  or  take  copies. 

Surplus  Assets. — Surplus  assets  must,  on  a  winding  up,  be  distributed 
(if  the  articles  are  silent)  in  proportion  to  the  shares  held,  not  in  proportion 
to  the  amounts  paid  on  the  shares ;  it  makes  no  difference  (1)  that  the 
shares  of  the  company  are  paid  up  unequally,  some  being  fully  paid,  others 
being  paid  up  only  in  part ;  or  (2)  that  the  fully  paid  up  shares  were  issued 
separately  as  preference  shares,  carrying  a  preferential  dividend  of  5  per 
cent,  without  any  further  right  to  participate  in  the  profits  of  the  business  ; 
or  (3)  that,  by  the  regulations  of  the  company,  dividends  on  the  company's 
shares  are  payable  in  proportion  to  the  amounts  paid  up  {Birch  v.  Cropper, 
1889,  14  App.  Cas.  525).  The  same  principle  applies  where  there  has 
been  a  loss  instead  of  a  gain  ;  the  losses  must  be  borne  by  the  shares  equally 
{Ex  parte  Maude,  1870,  L.  E.  6  Ch.  51 ;  and  see  In  re  Weymouth  Steam 
Packet  Co.,  [1891]  1  Ch.  66). 

The  Committee  of  Inspection. — This  is  part  of  the  bankruptcy  machinery 
imported  into  winding  up.  The  ^committee  is  appointed  by  the  creditors 
and  contributories  (if  they  decide  on  having  one)  at  their  first  meeting.  It 
is  designed  to  watch  and  supervise  the  proceedings  of  the  liquidator.  The 
committee  is  to  consist  of  creditors  and  contributories,  and  is  to  meet  not 
less  than  once  a  month.  It  may  at  any  time  require  inspection  of  the  liqui- 
dator's record  and  cash  books  (Winding-up  Eules,  1890,  r.  144  (2)),  and  the 
liquidator  is  to  have  regard  to  its  directions.  If  those  directions  conflict 
with  the  directions  of  the  creditors  and  contributories  in  general  meeting, 
the  directions  of  the  creditors  and  contributories  must  prevail.  The  com- 
mittee's sanction  is  necessary  to  the  liquidator  bringing  or  defending  any 
legal  proceeding,  or  carrying  on  the  business  of  the  company,  or  compromis- 
ing with  a  creditor  or  contributory  (Winding-up  Act,  1890,  s.  12  (1)).  No 
member  of  the  committee  can  directly  or  indirectly  purchase  any  of  the 
company's  assets,  or  derive  any  profit  from  any  transaction  arising  out  of 
the  winding  up,  or  receive  out  of  the  assets  payment  for  services  rendered 
OX  goods  supplied  to  the  liquidator.     These  principles  are  well  illustrated 
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in  In  re  Gallard,  [1896]  1  Q.  B.  68.  The  sanction  of  the  Court  may  be 
obtained,  but  only  where  the  service  is  of  a  special  nature.  No  payment 
is  under  any  circumstances  allowed  to  a  member  of  the  committee  for 
services  rendered  by  him  in  discharge  of  the  duties  of  his  office  (Winding- 
up  Eules,  1890,  r.  160). 

Contrihutories. — When  a  company  is  wound  up  every  present  member, 
so  far  as  his  shares  are  unpaid,  is  liable  to  contribute  to  the  assets  of  the 
company  to  an  amount  sufficient  for  the  payment  of  the  debts  and  lia- 
bilities, the  costs  of  winding  up,  and  such  sums  as  may  be  required  for  the 
adjustment  of  the  rights  of  contrihutories  among  themselves  (Companies 
Act,  s.  38  ;  Birch  v.  Cropper,  1889,  14  App.  Cas.  543).  This  liability  is  a 
statutory  one,  creating  a  specialty  debt  {Ex  parte  Branivhite,  1879,  48  L.  J. 
Ch.  463).  If  the  contributions  of  the  present  members,  called  the  "  A 
List,"  are  insufficient,  then  past  members,  called  the  "  B  List,"  may  be  called 
upon,  unless  they  have  ceased  to  be  members  for  a  period  of  one  year  prior 
to  the  commencement  of  the  winding  up  (Companies  Act,  s.  38).  The 
definition  of  "  member  "  in  sec.  23  of  the  Companies  Act  is  important  for 
this  purpose.  It  says :  "  The  subscribers  of  the  memorandum  of  association 
of  any  company  under  this  Act  shall  be  deemed  to  have  agreed  to  become 
members  of  the  company  whose  memorandum  they  have  subscribed  " ;  and 
"  Every  other  person  "  {i.e.  other  than  the  subscribers  of  the  memorandum) 
"  who  has  agreed  to  become  a  member  of  a  company  under  this  Act, 
and  whose  name  is  entered  on  the  register  of  members,  shall  be  deemed  to 
be  a  member  of  the  company."  The  meaning  of  this  is  explained  by  Cotton, 
L.J.,  in  Arnot's  case,  1888,  36  Ch.  D.  707.  "  To  enable  it  to  be  said,"  says 
the  learned  judge,  "  under  the  23rd  section,  that  anyone  has  agreed  to 
become  a  member  (and  therefore  a  contributory)  it  must  be  shown  either 
(1)  that  with  his  own  knowledge  and  assent  he  is  entered  as  the  holder  of 
shares  upon  the  register  of  shareholders,  or  (2)  that  a  contract  was  entered 
into  by  the  alleged  contributory  which  ought  to  be  specifically  performed, 
so  that  the  Court  would  be  justified  without  the  consent  of  the  alleged 
contributory  in  putting  him  upon  the  register  in  respect  of  shares  which  it 
is  said  he  had  contracted  to  take  from  the  company."  From  this  and  other 
cases  it  is  plain  that  a  person  may  be  a  member  although  his  name  is  not 
on  the  register  at  the  date  of  the  winding  up.  The  register  is  not  con- 
clusive, for  it  is  to  be  rectified  by  the  Court  after  winding  up  (Companies 
Acts,  98 ;  Beese  Biver  Silver  Mining  Co.  v.  Smith,  1869,  L.  E.  4  H.  L.  77,  80). 
There  is  an  important  distinction  between  the  case  where  the  alleged 
contributory  is  on  the  register  and  where  the  contract  is  one  resting  only 
in  fieri.  In  the  latter  case,  where  the  status  of  membership  is  not  complete 
and  the  liquidator  claims  specific  performance  by  putting  the  shareholder 
on  the  list,  he  can  only  make  the  same  claim  against  the  alleged  share- 
holder that  the  company  could  have  made  {In  re  Anglesea  Colliery  Co., 
1866,  L.  E.  1  Ch.  555 ;  Tufnell  and  Bonsonhys  case,  1883,  23  Ch.  D. 
432).  But  where  the  status  of  membership  has  been  acquired  by  a  con- 
cluded contract  and  entry  on  the  register,  the  specific  performance  test  does 
not  apply  {Fishers  case,  1886,  31  Ch.  D.  120,  129).  "  A  man,"  as  Jessel, 
M.  E.  said, "  can  only  become  a  member  of  a  company  and  a  contributory  by 
contract "  {Hamleys  case,  1877,  5  Ch.  D.  706).  The  directors  putting  a 
person's  name  improperly  upon  the  register  as  a  shareholder,  when  he  has 
not  agreed  to  become  such,  cannot  render  him  liable  to  creditors  {Chapman 
and  Barkers  case,  1867,  L.  E.  3  Eq.  365).  A  fully-paid  shareholder  is  a  con- 
tributory, and  though  he  cannot  be  called  upon  to  pay  more,  may  claim  to  be 
put  on  the  list  in  order  to  get  the  benefit  of  an  adjustment  of  rights  between 
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the  shareholders  {In  re  Hollyford  Mining  Co.,  Ir.  E.  1  Eq.  39).  A  person 
who  has  applied  for  shares  in  the  name  of  another  without  authority  cannot 
be  made  a  contributory  if  he  had  no  intention  of  contracting  personally 
{Coventry  s  case,  [1891]  1  Ch.  202;  Muir  v.  City  of  Glasgow  Bank,  1879, 
4  App.  Oas.  368).  But  if  a  person  being  entitled  to  have  shares  allotted  to 
him  takes  them  in  the  name  of  a  fictitious  person,  he  will  be  put  on  the  list  as 
a  contributory,  the  nominee  in  such  a  case  being  merely  an  alias  (  Yeoland's 
Consols,  2  Meg.  74).  When  a  contributory  becomes  bankrupt  after  the 
commencement  of  the  winding  up,  the  trustee  in  bankruptcy,  not  the 
bankrupt,  is  the  proper  person  to  be  placed  on  the  list  {M'Ewen's  case, 
1871,  L.  E.  6  Ch.  582),  and  the  liquidator  may  prove  against  the  estate  the 
estimated  value  of  the  liability  to  future  calls  as  well  as  calls  already 
made  (Companies  Act,  s.  75).  Every  liability  of  a  bankrupt  under  a  con- 
tract, however  difficult  of  valuation,  is  provable  in  the  bankruptcy,  unless 
declared  by  the  Court  incapable  of  being  fairly  estimated  {Hardy  v.  Fother- 
gill,  1888,  13  App.  Cas.  351).  The  trustee  may,  under  sec.  55  of  the 
Bankruptcy  Act,  1883,  disclaim  the  shares  or  stock  by  writing,  in  which 
case  the  company  may  prove  as  a  creditor  for  the  injury  {Ex  parte  Budden 
&  Roberts,  1879,  12  Ch.  D.  288).  As  to  the  measure  of  damages,  see  In 
re  Hallett,  1894,  1  Manson,  380. 

If  a  contributory  dies  either  before  or  after  he  has  been  placed  on  the 
list,  the  shares  vest  in  his  personal  representative,  and  whether  such  personal 
representative  is  registered  or  not  in  respect  of  them,  the  estate  is  liable 
(Companies  Act,  s.  76  ;  Stev-ard  v.  Hcatley,  1854,  3  I)e  G.,  M.  &  G.  628,  647  ; 
Baird's  case,  1870,  L.  E.  5  Ch.  725),  and  the  executor  is  the  right  person  to 
be  put  on  the  list  {Keens  Executors  case,  1853,  3  De  G.,  M.  &  G.  272). 
But  he  is  only  liable  in  an  executorial  capacity  {Buchans  case,  1879,  4  App. 
Cas.  597  ;  and  see  Jcrvis  v.  Wolfersham,  1874,  L.  E.  18  Eq.  18,  and  Markwell's 
case,  W.  N.  1872,  210).  An  executor  may,  however,  render  himself  personally 
liable  by  accepting  shares  for  his  testator's  estate  {Dohsons  case,  1866,  L.  E. 
1  Ch.  231).  He  has  still  a  right  of  indemnity  against  the  estate  {Duff's 
Executors  case,  1886,  32  Ch.  J).  309). 

Firm. — A  firm  may  be  a  contributory  {Needhams  case,  1867,  L.  E.  4 
Eq.  135). 

Infant. — If  an  infant  shareholder  is  still  an  infant  at  the  date  of  the 
winding  up,  his  name  must  be  struck  off  the  list  of  contributories  {Symons 
case,  1870,  L.  E.  5  Ch.  298),  the  Court  electing  for  him  {lieid's  case,  1858, 
24  Beav.  318,  and  see  Wilsons  case,  1869,  L.  E.  8  Eq.  240).  But  if  he  is  of 
age  the  question  then  arises  whether  he  has  elected  to  take  shares.  An 
allotment  or  transfer  to  an  infant  is  not  ah  initio  void,  but  only  voidable. 
Consequently  if  the  infant,  on  coming  of  age  before  a  winding  up,  has  elected 
to  keep  the  shares,  he  will  then  be  a  contributory.  Such  election  may  be 
evidenced  by  the  ex-infant  not  repudiating  within  a  reasonable  time  after 
coming  of  age,  or  exercising  acts  of  ownership  over  the  shares  {Lnmsdens 
case,  1868,  L.  E.  4  Ch.  31 ;  DvMinand  Wicklow  Rwy.  Co.  y.  Black,  1870,  L.  E. 
8  E(].  181).  What  is  reasonable  time  depends  on  circumstances  {Carter 
V.  Silher,  1891,  39  W.  E.  556  ;  Ebhett's  case,  1870,  L.  E.  5  Ch.  302 ;  In 
re  Yeoland's  Consols,  1888,  58  L.  T.  922).  A  transfer  of  shares  to  an  infant 
is  voidable  at  the  option  of  the  company  as  well  as  the  option  of  the  infant 
{Gooclis  case,  1872,  L.  E.  8  Ch.  266,  and  see  Curtis'  case,  1868,  L.  E.  6  Eq, 
455) ;  but  the  company  must  promptly  give  notice  on  discovering  the  infancy 
of  the  transferee,  that  it  holds  the  transferor  liable,  otherwise  it  will  dis- 
entitle itself  to  any  remedy  against  him  {Parson's  case,  1869,  L.  E.  8  Eq.  656). 

Married  Woman. — Upon  principle  there  is  nothing  to  prevent  a  married 
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woman  with  separate  property  becoming  a  shareholder  in  a  company  and 
liable  as  a  contributory  {In  re  Leeds  Banldng  Co.,  1866,"  L.  E.  3  Eq.  781). 
As  to  the  husband's  liability,  see  Companies  Act,  s.  78  ;  Married  Women's 
Property  Act,  1882,  ss.  lo,  14 ;  Awjus  case,  1847,  1  De  G-.  &  Sm.  560  ;  Ex 
parte  Hatcher,  1879,  12  Ch.  D.  284). 

Mortgagee. — A  mortgagee  who  takes  a  transfer  to  himself  of  shares  not 
fully  paid  up,  and  is  registered,  incurs  all  the  liabilities  of  a  shareholder 
{Price  &  Broivn's  case,  1850,  3  De  G.  &  Sm.  146). 

Participating  Policyholder. — A  participating  policyholder  in  a  nnitual 
life  assurance  company  may  be  liable  as  a  contributory  (  Winstoncs  case, 
1879,  12  Ch.  D.  239),  but  not  till  after  shareholders  are  exhausted  {In  re 
Albion  Life  Assurance  Society,  1880,  15  Ch.  D.  79). 

Sale  of  Shares. — If  a  man,  being  a  shareholder,  has  sold  his  shares,  he  is 
not  relieved  from  being  a  contributory  if  owing  to  any  cause,  except  the 
neglect  of  the  company,  the  transferee's  name  has  not  been  substituted  for 
his  at  the  date  of  the  winding  up  {Marshall  v.  Glamorganshire  Iron  Co., 
1868,  L.  E.  7  Eq.  137  ;  Evans'  case,  1866,  L.  E.  2  Ch.  427). 

Trustee. — A  registered  holder  of  shares  is  none  the  less  liable  that  he 
is  a  trustee  of  them.  He  cannot,  like  an  executor,  be  a  contributory  in  a 
representative  capacity  only  {Hoare's  case,  1867, 2  John.  &  H.  229).  His  only 
right  is  that  of  indemnity  against  his  ccstui-que  trust  {Levi  v.  Ayres,  1878,  3 
App.  Cas.  852).  There  is  no  contract  by  the  cestuis-que  trust  with  the 
company  which  would  entitle  the  Court  to  put  them  on  the  list  {Barrett's 
case,  1864,  4  De  G.  J.  &  S.  416).  As  to  where  a  company  takes  a  transfer  of 
its  own  shares  in  the  name  of  a  director  as  trustee  for  it,  see  Crce  v.  Somcrvail, 
1879,  4  App.  Cas.  648.  The  Glasgow  l^ank  failure  furnished  numerous 
illustrations  of  the  disastrous  position  of  trustees  of  an  unlimited  company 
{Muir  V.  City  of  Glasgouj  Bank,  1879,  4  App.  Cas.  337  ;  Cuningham  v.  City  of 
Glasgow  Bank,  1879,  4  App.  Cas.  610). 

A  trustee  of  shares  has  a  right  to  be  provided  by  his  ccstui-que  trust 
as  soon  as  a  call  is  made  with  funds  to  pay  it  {In  re  National  Financial 
Co.,  1868,  L.  E.  3  Ch.  791) ;  but  he  cannot  maintain  an  action  for  indemnity 
while  the  liability  is  contingent  only,  that  is,  when  no  call  has  been  made 
or  is  likely  to  be  made  {Hughes  Hallett  v.  Indian  Mammoth  Gold  Mines  Co., 
1882,  22  Ch.  D.  561). 

It  is  the  liquidator's  duty  with  all  convenient  speed  after  his  appointment 
to  settle  a  hst  of  contributories  (Companies  Act,ss.  98,99,  "VVinding-up  Eules, 
1890,  r.  83),  and  for  that  purpose  he  gives  notice  of  the  time  and  place 
appointed  for  settlement  to  every  person  whom  he  proposes  to  include  in  the  list 
(Winding-up  Eules,  r.  84).  If  any  person  objects,  the  liquidator  hears  him, 
and,  after  such  hearing,  finally  settles  the  list  (Winding-up  Eules,  1890,  r.  85), 
and  gives  notice  to  the  persons  settled  on  it.  The  list  consists  of  two  parts — 
the  "A  list"  or  present  members,  and  the  "B  list"  or  past  members.'  Before  the 
Court  will  sanction  a  call  on  past  members  it  must  have  (1)  proof  of  unpaid 
debts  existing  at  the  time  when  the  past  member  ceased  to  be  a  member,  and 
(2)  reasonable  evidence  that  the  existing  assets  of  the  company,  including 
therein  the  liability  of  the  existing  shareholders,  will  be  exhausted 
{Helhert  v.  Banner,  1871,  L.  E.  5  H.  L.  28  ;  Wchh  v.  Whiffin,  1872,  L.  E.  5  H.  L. 
718  ;  and  see  Brett's  case,  1871,  6  App.  Cas.  800  ;  and  Morris'  case,  1872,  L.  E. 
7  Ch.  200  ;  L.  E.  8  Ch.  810).  The  contributions  of  both  lists  go,  however,  into 
a  common  fund.  A  shareholder  who  has  transferred  liis  shares  within 
a  year  of  a  winding  up  is  liable,  as  a  past  member,  though  the  shares 
have  been  forfeited  in  the  hands  of  the  transferee  {Bridger  and  Neill's  cases, 
1869,  L.  E.  4  Ch.  266 ;  Creyke's  case,  1869,  L.  E.  5  Ch.  63).     Where  share- 
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holders  in  a  company  had  transferred  their  shares  less  than  a  year  before 
a  resolution  of  the  company  for  a  voluntary  winding  up,  but  more  than 
a  year  before  a  subsequent  compulsory  order  for  winding  up,  the  Court 
held  that  the  winding-up  order  did  not  relate  back  to  the  date  of  the 
resolution  for  a  voluntary  winding  up,  so  as  to  make  the  shareholder 
liable  to  be  put  on  the  "  B  list "  {In  re  Taurine,  1883,  25  Ch.  D.  118). 

A  person  who  is  on  the  list  and  disputes  his  liability  may  take  out  a 
summons  to  have  his  name  removed.  If  he  fails,  he  must  pay  the  costs 
{In  re  BirkhecJc  Life  Insurance  Co.,  1862,  2  Drew.  &  Sm.  321).  Any  creditor 
or  contributory  may  appeal  against  an  order  striking  a  person  off  the  list  of 
contributories  {Ship's  case,  1865,  2  De  G.  J.  &  S.  550).  An  appeal  to  the 
Court  of  Appeal  must  be  brought  within  twenty-one  days  (  Companies  Act, 
s.  124). 

Calls  in  Winding  up. — The  liquidator  cannot  make  a  call  on  the  con- 
tributories without  the  special  leave  of  the  Court  or  the  sanction  of  the 
committee  of  inspection.  His  course  is  to  summon  a  meeting  of  the 
committee  for  the  purpose  (Winding-up  Eules,  1890,  r.  92).  If  there  is  no 
committee  of  inspection,  the  liquidator  takes  out  a  summons  to  obtain  the 
leave  of  the  Court  to  make  a  call,  and  gives  notice  by  advertisement  to  all 
persons  interested  of  the  time  fixed  for  the  hearing  of  the  summons  (Winding- 
up  Eules,  1890,  r.  93).  If  the  Court  sanctions  the  call,  the  Court  of 
Appeal  will  not  review  its  discretion  {Hclhcrt  v.  Banner,  1871,  L.  R.  5  H.  L. 
28).  Notice  of  the  call  sanctioned  by  the  committee  or  the  Court  is  sent  by 
post  to  the  contributories.  An  order  for  a  call  cannot  be  served  out  of 
the  jurisdiction  {In  re  Anglo-African  Steamship  Co.,  1886,  32  Ch.  D.  348)  ; 
but  notice  of  an  appointment  to  settle  the  list  of  contributories  {In  re 
Nathan  Neiuman  &  Co.,  1887,  35  Ch.  D.  1),  or  notice  of  an  intention  to  make 
a  call  {In  re  General  International  Agency  Co.,  1867,  15  W.  R  973),  may 
be  served  out  of  the  jurisdiction,  these  being  different  from  process.  If  a 
call  is  not  paid,  the  liquidator  may  apply  to  the  Court  for  an  order  to 
enforce  it,  scheduling  to  the  summons  the  names  of  the  defaulting 
contributories.  This  order  is  called  a  balance  order,  and  is  a  summary 
statutory  proceeding  for  the  purpose  of  enabling  the  liquidator  to  get 
payment  from  a  contributory  in  lieu  of  proceeding  by  action  {In  re 
Saunders,  1884,  13  Q.  B,  D.  478).  A  balance  order  is  not  a  "  final  judg- 
ment" within  the  Bankruptcy  Act,  1883,  s.  4  (1)  (3),  on  which  a  bankruptcy 
notice  can  be  founded  (and  see  In  re  Huhlack,  1885,  29  Ch.  D.  934).  Nor 
can  an  action  be  brought  by  the  liquidator  on  a  balance  order  {Chalk  Webb 
V.  Tennant,  1887,  36  W.  R  263  ;  In  re  Shirley,  1888,  58  L.  T.  237 ;  see, 
however,  Westmoreland  Green  Slate  Co.  v.  Fielden,  1891,  60  L.  J.  Ch.  301). 
If  a  contributory  is  absconding,  the  Court  has  jurisdiction  to  grant  a  writ 
of  ne  exeat  regno  (In  re  Cotton  Plantation  Co.  of  jVatal;W.  N.  1868,  79). 
Af.-fa.  to  -enforce  a  call  must  follow  the  terms  of  the  balance  order 
{JEJx  parte  Waterloo  Life  Assurance  Co.,  1864,  4  N.  E.  207).  A  bankruptcy 
petition,  sequestration,  a  ch-arging  order,  attachment  of  debts,  elegit, 
equitable  execution,  administration  (where  a  contributory  is  deceased),  are  all 
different  modes  of  enforcing  payment.  To  enforce  payment  of  calls  in  an 
Irish  or  Scotch  winding  up  by  contributories  in  England,  the  order  for  a 
call  by  the  Irish  or  Scotch  Court  must  be  made  an  order  of  the  Chancery 
Division  in  England  {In  re  Hollyford  Copper  Mining  Co.,  1870,  L.  E.  5 
Ch.  93). 

Interest. — A  provision  in  articles  of  association  for  payment  of 
interest  on  calls  is  not  applicable  to  calls  by  the  liquidators  {In  re  Welsh 
Flannel  Co.,  1875,  L.  E.  20  Eq.  361);   but  interest  will  be  payable  under 
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3  &  4  Will.  IV.  c.  42  {In  re  Overend,  Gurney,  &  Co.,  1868,  L.  R   3   Ch. 
784). 

Set  off. — A  shareholder  in  a  limited  company  cannot  set  off  a  debt 
agamst  calls  (Gressell's  case,  1866,  L.  E.  1  Ch.  528) ;  to  allow  set  off  would 
be  in  effect  to  allow  a  shareholder-creditor  preferential  payment  out  of 
his  own  calls  (Black's  case,  1872,  L.  K.  8  Ch.  254).  The  case  of  a  bankrupt 
contributory  is  different  (In  re  Duckworth,  1867,  L.  E.  2  Ch.  578). 

Winding  up — Creditors. — The  object  of  the  winding-up  provisions  of 
the  Companies  Act,  1862,  is  to  put  all  unsecured  creditors  upon  an 
equality,  and  to  pay  them  pari  passu  (In  re  Oak  Pitts  Co.,  1882,  21  Ch. 
D.  329) ;  and  with  this  view  the  Companies  Act  provides  that  all  debts 
payable  on  a  contingency,  and  all  claims  against  the  company,  present  or 
future,  certain  or  contingent,  ascertained  or  sounding  in  damages,  shall  be 
admissible  to  proof  against  the  company.  The  provable  obligations,  the 
debts  and  liabilities  of  the  company,  are  ascertained  as  they  exist  at  the 
commencement  of  the  winding  up  (In  re  General  Rolling  Stock  Co.,  1871, 
20  W.  E.  762) ;  but  a  creditor  may  come  in  and  prove  at  any  time 
before  final  distribution  of  the  assets,  so  long  as  he  does  not  disturb  any 
dividend  already  paid  (In  re  General  Rolling  Stock  Co.,  1872,  L.  E.  7  Ch. 
646 ;  Hicks  v.  May,  1872,  13  Ch.  D.  236).  Proof  must  be  made  in  the  pre- 
scribed form,  and  state  whether  the  claimant  is  a  secured  creditor  or  not 
(Winding-up  Eules,  97,  Form  66).  The  liquidator,  or  pending  his  appoint- 
ment, the  official  receiver  (Winding-up  Eules,  115-128),  is  to  examine  every 
proof,  and  admit  or  reject  it,  in  whole  or  in  part,  or  require  further  evidence. 
If  he  gives  notice  rejecting  it,  and  the  creditor  is  dissatisfied,  he  may  appeal. 
Certain  classes  of  debts  in  winding  up,  as  in  bankruptcy,  are  allowed 
a  preference.  These  are — (1)  Crown  debts  (In  re  Oriental  Bank,  1885,  28 
Ch.  D.  643  ;  In  re  Henley  &  Co.,  1878,  9  Ch.  D.  469)  ;  (2)  rates  and  taxes 
and  the  salary  or  wages  of  any  clerk,  servant,  or  workman  (Preferential 
Payments  Act,  1888,  s.  1  (a)  (h)  (c);  Winding-up  Eules,  1890,  r.  106;  In 
re  Field,  1887,  4  Morr.  63) ;  (3)  under  sec.  10  of  the  Savings  Bank  Act, 
1863,  and  see  Savings  Bank  Act,  1891,  s.  13  (In  re  Williams,  W.  N.  1887, 
168,  and  see  Friendly  Societies  Act,  1875,  s.  15  (7),  and  In  re  West  of 
England  Bank,  1879,  11  Ch.  D.  768). 

A  landlord  has  no  priority  in  winding  up  (TJiomas  v.  Patent  Leonitc  Co., 
1881,  17  Ch.  D.  250).  He  must  prove  (In  re  Panther  Lead  Co.,  [1896]  1 
Ch.  978  ;  Hardy  v.  Fothergill,  1888, 13  App.  Cas.  351),  unless  he  has  obtained 
leave  to  distrain  (In  re  Oak  Pitts  Colliery  Co.,  1882,  21  Ch.  D.  322).  See 
pp.  219,  220,  ante. 

Secured  Creditors. — A  secured  creditor  of  a  company  can  only  prove 
for  the  balance  of  his  debt  after  deducting  the  value  of  his  security. 
This  is  the  effect  of  sec.  10  of  the  Judicature  Act  abolishing  the  old  Chancery 
rule  and  substituting  that  in  bankruptcy  (In  re  Withernsea  Brickworks, 
1880,  16  Ch.  D.  337).  Under  the  bankruptcy  rules,  a  secured  creditor  may 
(1)  rest  on  his  security  and  not  prove ;  (2)  realise  his  security  and  prove 
for  the  deficiency ;  (3)  value  it  and  prove  for  the  deficiency  after  deduction 
of  the  assessed  value,  in  which  case  the  liquidator  may  redeem  at  the 
assessed  value ;  (4)  surrender  his  security  and  prove  for  the  whole  debt, 
(In  re  Hopkins,  1881,  18  Ch.  D.  378). 

Mutual  Debts  and  Credits.- — The  mutual  debts  and  credits  section  in 
bankruptcy  is  now  imported  into  the  winding  up  of  an  insolvent  company 
by  sec.  10  of  the  Judicature  Act,  In  re  Milan  Tramways  Co.,  1882, 
22  Ch.  D.  122 ;  Mersey  Steel  Co.  v.  Naylor,  Benzon,  &  Co.,  1883,  9  App.  Cas. 
436 ;  Merle's  Hotel  Co.  v.  Jonas,  1887, 18  Q.  B.  D.  465  ;  In  re  Asphaltic  Wood 
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Pavement  Co.,  1885,  30  Ch.  D.  224,  are   illustrations.      The  latest  case  is 
In  re  Mid-Kent  Fruit  Factory,  [1896]  1  Ch.  567. 

Winding  up.  Voluntary. — The  policy  of  the  Companies  Acts  is  to  let 
the  shareholders  manage  their  own  affairs,  and  part  of  those  affairs  is  the 
winding  up  of  the  company  {In  re  Wear  En^jine  Works  Co.,  1875,  L.  E.  10 
Ch.  191),  and  of  this  privilege  companies  avail  themselves  largely,  90 
per  cent,  being  so  liquidated.  To  such  a  winding  up  by  the  shareholders, 
whether  it  is  purely  voluntary  or  under  supervision,  the  provisions  of  the 
Companies  (Winding-up)  Act,  1890,  have  no  application.  Sec.  129  of 
the  Companies  Act,  1862,  defines  the  circumstances  under  which  a  company 
may  be  wound  up  voluntarily.  They  are — "  (1)  Whenever  the  period  (if  any) 
fixed  for  the  duration  of  the  company  by  the  articles  of  association  expires 
or  whenever  the  event  (if  any)  occurs  upon  the  occurrence  of  which  it 
is  provided  by  the  articles  of  association  that  the  company  is  to  be 
dissolved,  and  the  company  in  general  meeting  has  passed  a  resolution 
requiring  the  company  to  be  wound  up  voluntarily. 

"  (2)  Whenever  the  company  has  passed  a  special  resolution  requiring 
the  company  to  be  wound  up  voluntarily. 

'•(3)  Whenever  the  company  has  passed  an  extraordinary  resolution 
•to  the  effect  that  it  has  been  proved  to  their  satisfaction  that  the  company 
.cannot  by  reason  of  its  liabilities  continue  its  business,  and  that  it  is 
advisable  to  wind  up  the  same." 

An  extraordinary  resolution  is  one  passed  in  such  a  manner  as  would,  if 
it  had  been  confirmed  by  a  subsequent  meeting,  have  constituted  a  special 
resolution.  There  must  be  a  proper  quorum  at  the  meetings  as  required  by 
the  articles  (In  re  Cambrian  Peat  Co.,  1875,  23  W.  K.  405).  The  notice  of 
meeting  called  to  pass  an  extraordinary  resolution  for  winding  up  need 
not  follow  the  precise  words  of  sec.  129  (3),  but  it  must  be  such  as  to 
give  the  shareholders  to  understand  that  an  extraordinary  resolution  to 
wind  up  will  be  proposed  {In  re  Bridport  Old  Brewery  Co.,  1867,  L,  E. 
2  Ch.  191 ;  In  re  Silkstone  Fall  Colliery  Co.,  1876,  1  Ch.  D.  38).  There  need 
not  be  evidence  that  the  company  is  insolvent  to  justify  the  meeting  in 
resolving  on  a  voluntary  winding  up  {In  re  london  Flour  Co.,  1868,  19 
L.  T.  138).  The  declaration  of  the  chairman  of  the  meeting  that  a  resolution 
has  been  passed  for  voluntary  winding  up  is  sufficient  evidence  without 
the  chairman  making  an  affidavit  {In  re  Brynmaivr  Coal  and  Iron  Co., 
1877,  W.  K  1877,  45).  The  extraordinary  resolution  need  not  be  registered 
{In  re  Outlay  Assurance  Society,  1886,  34  Ch.  D.  480),  but  it  is  to  be  advertised 
in  the  Gazette.  The  commencement  of  the  winding  up  is  the  date  of  the 
confirmatory  resolution  {In  re  Taurine  Co.,  1883,  25  Ch.  D.  138  ;  and  see 
In  re  West  Cumherland  Iron  and  Steel  Co.,  1889,  40  Ch.  D.  361).  The 
consequences  which  ensue  on  a  voluntary  winding  up  are  as  follows : — The 
property  of  the  company — that  is  the  assets  of  the  company  (  Well  v.  Whiffin, 
1872,  L.  E.  5  H.  L.  724) — is  to  be  applied  in  satisfaction  of  its  liabilities, 
pari  passu,  liquidators  are  to  be  appointed  by  the  company  in  general 
meeting,  and  their  remuneration  fixed,  and  thereupon  the  directors'  powers 
are  to  cease  (except  so  far  as  continued  by  a  general  meeting).  The  liquidators 
may  settle  the  list  of  contributories,  make  calls  to  satisfy  debts  and 
liabilities,  and  the  costs,  charges,  and  expenses  of  winding  up,  and  may, 
without  the  sanction  of  the  Court,  exercise  all  powers  given  to  the 
liquidator  in  a  winding  up  by  the  Court  (see  ante).  They  are  to  pay 
the  company's  debts  and  adjust  the  rights  of  the  contributories  amongst 
themselves  (Companies  Act,  s.  133).  .  The  scheme  for  voluntary  winding  up 
under  the  Companies  Act  in  the  matters  of  contribution  and  distribution 
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is  in  all  essentials  the  same  as  in  a  winding  up  by  the  Court,  though 
for  the  guidance  of  liquidators  in  a  voluntary  winding  up  the  Legislature 
has  been  more  specific  in  its  directions  (Companies  Act,  ss.  133,  144;  Webb 
V.  Whiffln  supra).  The  appointment  of  a  liquidator  or  liquidators,  which  is 
the  first  necessary  step  to  carry  on  the  liquidation,  must  not  be  made  until 
after  the  confirmatory  resolution  has  been  passed,  otherwise  it  is  invalid 
{In  re  Indian  Zoedone  Co.,  1884,  32  W.  E.  481);  but  liquidators  may  be 
appointed  at  the  same  meeting  at  which  the  confirmatory  resolution  is 
passed,  immediately  after  it  {In  re  Welsh  Flannel  and  Tweed  Co.,  1875,  L.  E.  20 
Eq.  361),  or  immediately  after  an  extraordinary  resolution  to  wind  up  has  been 
passed  {Oakes  v.  Turquand,  1867,  L.  E.  2  H.  L.  354).  If  two  liquidators  are 
appointed  and  one  dies,  the  surviving  liquidator  cannot  act  {In  re  Metropolitan 
Bank  and  Jones,  1876,  2  Ch.  D.  366).  The  secretary  of  the  company,  from 
his  acquaintance  with  the  affairs  of  the  company,  is  a  proper  person  to  be, 
and  often  is,  appointed  liquidator  {In  re  London  and  Australian  Agency  Corpn., 
1873,  29  L.  T.  417).  In  dealing  with  contributories,  tlie  liquidator  should  not 
apply  to  the  Court  under  sec.  138  for  a  declaration  that  an  alleged  contributory 
is  liable, l)ut  should  put  his  name  on  tlie  list  and  leave  him  to  apply  to  the  Court 
to  strike  it  off  {In  re  Cornwall  Brick  Co.,  W.  N.  1893,  9).  When  one 
contributory  has  paid  more  than  another,  the  liquidator  may  properly 
make  calls  for  the  purpose  of  adjusting  or  equalising  the  rights  of  the  con- 
tributories inter  se  (Companies  Act,  s.  133  (10)  ;  In  re  Anglesea  Colliery  Co., 
1866,  L.  E.  2  Eq.  379);  and  on  the  same  principle  a  contributory  in  a  voluntary 
winding  up  is  entitled  to  see  that  the  list  of  contributories  is  rightly  settled, 
and  for  that  purpose  to  inspect  by  liis  solicitor  and  accountant  the  books 
and  documents  of  the  company  at  all  reasonable  times  on  reasonable  notice 
{In  re  London  Bank  of  Scotland,  W.  N.  1867,  114).  A  registered  shareholder 
cannot,  after  the  commencement  of  a  voluntary  winding  up,  any  more  than 
after  a  winding  up  by  the  Court,  rescind  his  contract  to  take  the  shares, 
though  voidable  for  fraud  or  misrepresentation  {Hour.  v.  City  and  County 
Bank,  1877,  3  C.  P.  D.  282),  nor  has  a  contributory  in  the  voluntary  winding 
up  of  a  limited  company  any  riglit  to  set  off  a  debt  due  to  him  from  the  com- 
pany against  calls,  whether  such  calls  have  been  made  by  tlie  directors 
before  the  voluntary  winding  up  or  by  the  liquidator  after  it  {In  re  White- 
house  &  Co.,  1878,  9  Ch.  D.  505 ;  Black's  case,  1872,  L.  E.  8  Ch.  254).  A 
liquidator  may  sign  judgment  against  a  contril)utory  under  E.  S.  C,  1883, 
Order  14  {Government  Security  Co.  v.  Dcmj)scy,  1880,  50  L.  J.  Ch,  199). 

By  some  strange  oversight  creditors  of  a  company  in  vohnitary  winding 
up  have  no  right  given  them  to  apply  to  the  Court,  the  Legislature  having, 
seemingly,  assumed  the  solvency  of  companies  winding  up  voluntarily.  The 
result  is  that  where  a  liquidator  under  a  voluntary  winding  up  disputes  a 
claim  a  summons  to  consider  it  can  only  be  taken  out  l)y  the  liquidator, 
not  by  the  claimant.  The  claimant's  course  is  to  bring  an  action  {In  re 
Poole  Firebrick  Co.,  1873,  L.  E.  17  E([.  268),  but  if  by  reason  of  the  liquidator 
refusing  to  take  out  a  summons  to  consider  the  claim  the  claimant  is  driven 
to  such  a  course,  i.e.  to  bring  an  action,  the  Court  will  restrain  execution 
only  on  the  terms  of  the  creditor  being  allowed  to  prove  for  his  judgment 
debt,  interest,  and  costs,  including  the  costs  of  the  motion  to  stay.  See  also 
Snyder  Dynamite  Co.,  W,  N.  1893,  37.  Apart  from  such  special  cases  the 
Court  has  jurisdiction  (under  ss.  133,  138),  and  will  generally  exercise  it 
to  stay  actions  by  creditors  after  a  voluntary  winding  up  has  commenced 
{In  re  Thurso  Gas  Co.,  1889,  42  Ch.  D.  486  ;  Wcstbury  v.  Twigge  &  Co.,  [1892] 
1  Q.  B.  77 ;  In  re  Sabloniere  Hotel  Co.,  1866,  L.  E.  3  Eq.  75) ;  but  in  staying 
an  action  the  Court  will  give  the  creditor  his  costs  of  action  down  to  the  time 
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when  he  had  notice  of  the  windmg  up,  and  allow  Inm  to  add  such  costs  to 
his  debt  {hi  re  Keynsham  Co.,  1863,  33  Bea*v.  124;  Walker  y.  Banagher 
Distillery  Co.,  1876, 1  Q.  B.  D.  129  ;  Rose  v.  Garden  Lodge  Co.,  1878,  3  Q.  B.  D. 
235).  In  some  cases  for  convenience  the  action  will  be  allowed  to  proceed,  an 
action  under  Lord  Campbell's  Act,  for  instance,  or  for  diverting  a  stream 
{In  re  Joseph  Peace  Co.,  W.  N.  1873,  127).  Interest  on  a  debt  of  the  com- 
pany, stops  running  from  the  commencement  of  the  voluntary  winding  up 
{In  re  Imj)erial  Land  Co.  of  Marseilles,  1871,  L.  E.  11  Eq.  499),  but  without 
prejudice  to  any  claim  if  there  are  surplus  assets.  The  rights  of  the  land- 
lord of  a  company  in  voluntary  winding  up  have  been  much  debated ;  but 
it  would  seem  on  the  latest  authorities  that  the  landlord's  right  course  is  to 
prove  if  the  company  is  insolvent  {Hardy  v.  Fothergill,  1888,  13  App.  Cas. 
351 ;  Craig's  Claim.,  [1895]  1  Ch.  267  ;  In  re  New  Oriental  Bank  Corpn.  No.  2, 
[1895]  1  Ch.  753).  If  the  company  is  solvent  it  cannot  of  course  compel 
its  landlord  to  come  in  and  prove  the  capitalised  value  of  his  claim  for 
future  rent  {Cooch  v.  London  Banking  Association,  1886,  32  Ch.  D.  41). 

The  liquidator  in  a  voluntary  winding  up  displaces  the  directors  and  be- 
comes in  their  stead  the  agent  of  the  company.  The  directors  may  still, 
however,  with  the  liquidator's  sanction,  or  the  sanction  of  a  general  meeting, 
exercise  their  powers  if  necessary,  for  instance,  a  power  of  enforcing  pay- 
ment of  calls  by  sale  or  forfeiture  {In  re  Fairbairn  Engineering  Co.,  [1893] 
3  Ch.  450).  As  agent  of  the  company,  a  voluntary  liquidator  is  not 
personally  liable  in  damages  to  a  shareholder  for  delay  in  performing  his 
duties — in  distributing,  for  instance,  the  consideration,  cash,  and  shares  on  a 
reconstruction  under  Companies  Act,  s.  161,  if  such  delay  was  due  to  an 
honest  error  of  judgment,  and  was  not  wilful  or  fraudulent  {Knowles  v.  Scott^ 
1891,  64  L.  T.  135).  To  assist  his  discretion  the  liquidator  may  in  a 
voluntary  winding  up  apply  under  sec.  138  to  the  Court  to  decide  any 
question  fairly  arising  in  the  winding  up  {In  re  Union  Bank  of  Kingston-on- 
IIull,  1880,  13  Ch.  D.  809),  for  example  as  to  the  compromise  of  a  claim 
against  the  company  {Ex  parte  Miller,  1866,  L.  E.  2  Ch.  692),  adjusting 
rights  of  contributories  {In  re  Angelsea  Colliery  Co.,  1865,  L.  E.  1  Ch.  555), 
determining  the  rights  of  different  classes  of  shareholders  to  surplus  assets 
{In  re  Eclipse  Gold  Mining  Co.,  1873,  L.  E.  17  Eq.  490),  proceeding  against 
directors  for  misfeasance  {In  re  Bank  of  Gilr altar  and  Malta,  1865, 
L.  E.  1  Ch.  69),  stay  of  winding-up  proceedings  {In  re  South  Barrule  Slate 
Co.,  1869,  L.  E.  8  Eq.  688),  examination  and  discovery  under  sec.  115  {Hersee's 
case,  1880,  15  Ch.  D.  139),  stay  of  execution  {In  re  Boole  Firebrick  Co., 
1873,  L.  E.  17  Eq.  268).  The  application  should  be  by  summons  {In  re 
British  Envelope  Co.,  W.  N.  1885,  84). 

A  liquidator  in  a  voluntary  winding  up  may  exercise  all  the  powers  given 
by  the  Companies  Act,  1862,  to  a  liquidator  under  a  winding  up  by  the  Court 
(see  p.  217,  ante).  He  may  bring  actions  {Huron's  case,  1880, 15  Ch.  D.  139), 
serve  a  bankruptcy  notice  {In  re  Winterbottom,  1888,  18  Q.  B.  D.  446), 
compromise  with  creditors  (Companies  Act,  s.  159)  and  contributories 
(s.  160),  contract  on  behalf  of  company  {In  re  Anglo- Moravian  Jtinction 
Bwy.  Co.,  1875,  1  Ch.  D.  130),  proceed  against  directors  for  misfeasance 
{Ranee's  case,  1870,  L.  E.  6  Ch.  104),  obtain  an  examination  order  under 
Companies  Act,  s.  115  {Huron's  case,  1880,  15  Ch.  D.  142),  summon 
meetings  (Companies  Act,  s.  139),  prosecute  directors  (Companies  Act, 
s.  168),  rectify  the  register  {Gilbert's  case,  1870,  L.  E.  5  Ch.  559),  sell 
the  company's  property  (Companies  Act,  ss.  133  (5),  95). 

If  a  voluntary  liquidator  is  guilty  of  misconduct  he  may  be  removed 
(Companies  Act,  s.  141 ;  In  re  Oxford  Building  and  Investment  Co.,  1883,49 
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L.  T.  495),  or  proceeded  against  for  misfeasance  {In  re  Llynxi  and  Tondu  Co., 
1889,  6  T.  K.  12).  If  he  has  undistributed  assets  in  his  hands  he  may 
be  ordered  to  pay  them  into  the  company's  liquidation  account  {In  re 
Stock  and  Shares  Auction  Co.,  [1894]  1  Ch.  736). 

Supervision  Order. — Under  sec.  147  of  the  Companies  Act,  the  Court 
has  jurisdiction  to  make  an  order  directing  the  voluntary  winding  up  to 
continue,  but  subject  to  the  supervision  of  the  Court.  It  is  a  matter  of 
discretion,  as  to  which  the  Court  will  have  regard  to  the  wishes  of 
creditors  and  contributories  (Companies  Act,  s.  149  ;  In  re  Bank  of  Gibraltar 
and  Malta,  1866,  L.  E.  1  Ch,  73 ;  In  re  New  Oriental  Bank  Corpn.,  1893, 
41  W.  K.  16).  Only  the  company  or  a  creditor  or  contributory  can 
petition  for  a  supervision  order  {In  re  Ten-y-van  Colliery  Co.,  1877, 
6  Ch.  D.  477) ;  but  the  Court  will  not  make  a  supervision  order  on  the 
petition  of  a  contributory,  unless  the  resolution  for  voluntary  winding  up 
has  been  unfairly  obtained  {In  re  Bcaujolan  Mine  Co.,  1867,  L.  E.  3  Ch.  15), 
a  fortiori  if  the  petitioning  contributory 's  shares  are  fully  paid  up  {In  re 
Irrigation  Co.  of  France,  1871,  L.  E.  6  Ch.  176).  As  to  a  creditor's 
petition,  see  In  re  Zoedone  Co.,  1883,  49  L.  T.  654;  In  re  Chepstovj 
Bolhin  Mills  Co.,  1887,  36  Ch.  D.  563).  A  supervision  order  leaves  the 
liquidator  free  to  exercise  all  the  powers  of  a  voluntary  liquidator ;  it  only 
provides  means  by  which  a  creditor  or  anyone  else  can  come  to  the  Court 
and  ask  it  to  exercise  its  powers  of  supervision  {In  re  Westho2irne  Grove 
Drapery  Co.,  1878,  27  W.  E.  37);  but  the  applicant  does  so  at  his  own  risk 
as  to  costs  {In  re  New  York  Exchange  Co.,  1888,  39  Ch.  D.  419).  The 
Court  will  only  exercise  its  power  of  control  under  a  supervision  order 
when  applied  to,  to  do  so  (W.  N.  1866,  327).  The  Court  in  making  a 
supervision  order  may  appoint  an  additional  liquidator  (Companies  Act, 
s.  150).  A  supervision  order  operates  like  a  winding-up  order  as  a  stay 
of  actions  and  executions  (Companies  Act,  ss.  151,  148).  A  voluntary 
winding  up  is  no  bar  to  a  creditor  having  the  company  wound  up  by  the 
Court,  if  the  Court  is  of  opinion  that  tlie  rights  of  the  creditor  will  be 
"  prejudiced  by  a  voluntary  winding  up  "  (Companies  Act,  s.  145).  See  as  to 
this.  In  re  Neio  York  Exchange  Co.,  1888,  39  Ch.  D.  415  ;  In  re  Taurine 
Co.,  1883,  25  Ch.  D.  140 ;  In  re  Gold  Co.,  1879,  11  Ch.  D.  710. 

Stay  of  Winding-tip  Proceedings. — The  Court  has  jurisdiction,  under 
ss.  89,  138  of  the  Companies  Act,  to  stay  all  proceedings  in  a  voluntary 
winding  up  on  the  petition  of  the  liquidator  {In  re  Steamship  Titian  Co., 
1888,  36  W.  E.  347 ;  In  re  Hafna  Mining  Co.,  1888,  84  L.  T.  K  403). 

Dissolution  of  Companies — After  Winding  up  by  Court. — When  the  affairs 
of  a  company  have  been  completely  wound  up,  the  Court  makes  an  order 
that  the  company  be  dissolved,  and  the  registrar  enters  the  order  in  his 
books. 

After  Voluntary  Winding  iip. — In  the  case  of  a  voluntary  winding  up, 
the  liquidator  calls  a  meeting  of  the  company  by  advertisement,  lays  before 
it  an  account  of  the  liquidation,  and  makes  a  return  of  such  meeting  having 
been  held  to  the  registrar;  three  months  after  which  the  company  is 
dissolved. 

Apart  from  fraud,  the  Court  has  no  jurisdiction  when  a  company  has 
been  dissolved  to  make  a  winding-u])  order,  reopening  the  whole  matter 
{In  re  Pinto  Silver  Mining  Co.,  1878,  8  Ch.  D.  273  ;  In  re  Westbonrne  Grove 
Drapery  Co.,  1878,  27  W.  E.  37 ;  In  re  Crookhaven  Mining  Co.,  1866, 
L.  E.  3  Eq.  69  ;  In  re  Schooner  Pond  Coal  Co.,  1888,  84  L.  T.  N.  401).    _ 

Striking  Name  of  Company  off  Register. — Names  of  companies  believed 
by  the  registrar  to  be  defunct  may,  after  inquiry,  be  struck  off  the  register 
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(Companies  Act,  1880,  s.  7)  ;  but  the  Court  has  power  to  restore  a  name  {Iti^ 
re  Outlay  Assurance  Society,  1887,  34  Ch.  D.  479  ;  In  re  Carpenters  Patent 
Boat  Co.,  1888,  1  Meg.  26;  In  re  Estates  Investynent  Co.,  1883,  27  Sol. 
J.  585). 

[Atithorities.  —  Lindley  on  Companies,  5th  ed. ;  Buckley  on  The 
Companies  Act,  7th  ed. ;  Chadwyck  Healey,  Joint-Stock  Companies,  3rd  ed.  ; 
Palmer,  Company  Precedents  and  Winding-up)  Forms,  6th  ed. ;  Manson,  Law  of 
Trading  and  other  Companies,  2nd  ed. ;  Thring,  Joint-Stock  Comp)anies,  5th 
ed. ;  Brice  on  Ultra  Vires,  3rd  ed. ;  Hurrell  and  Hyde  on  Directors ;  Hamilton 
on  Directors.'] 


Compensation  is  the  word  usually  applied  by  lawyers  to  the 
satisfaction  to  be  made  to  persons  whose  rights  are  interfered  with  or 
whose  property  is  taken  away  in  the  exercise  of  statutory  powers.  By  the 
common  law  of  England,  as  stated  by  Mr.  Ingram  in  the  introduction  to 
his  book  on  the  Law  of  Compensation,  "  no  violation  of  the  rights  of  private 
property  is  allowed  even  for  the  general  good  of  the  whole  community. 
The  principle — that  the  good  of  the  individual  should  yield  to  that  of  the 
community — has  in  this  country  never  been  received  with  favour.  And  no 
tribunal  of  the  judicature  has  ever  been  intrusted  with  the  power  of  com- 
pelling a  sale  of  laud  or  dispossessing  a  citizen  of  his  house  or  premises 
even  for  public  purposes  of  great  and  manifest  utility." 

An  Act  of  Parliament  is  the  only  method  by  which  public  bodies  and 
promoters  of  undertakings  can  obtain  those  riglits  of  interfering  with 
private  property ;  and  the  terms  on  which  such  rights  are  usually  granted 
are  that  full  compensation  should  be  made  to  the  persons  whose  property  is 
either  taken  away  from  them  or  is  injuriously  affected. 

But  it  is  necessary,  for  the  good  of  the  community,  that  undertakings 
of  great  public  utility  should  not  be  stopped  or  crushed  by  the  opposition 
of  individuals ;  and  although  hardship  in  some  cases  may  be  and  is  inflicted 
by  the  carrying  out  of  such  undertakings,  still,  for  the  good  of  the  public, 
private  owners  are  compelled  to  accept  a  monetary  compensation  for  any 
loss  or  injury  they  may  have  suffered.  Before  the  Acts  which  were  passed  in 
the  year  1845,  the  method  of  ascertaining  this  compensation  was  provided 
for  by  the  insertion  in  each  Act  of  Parliament  of  what  were  then  known  as 
"  common  clauses";  but  as  time  went  on  it  was  found  that  this  practice  was 
open  to  considerable  abuse  and  caused  great  expense.  Every  ingenuity  was 
used  in  making  various  alterations  in  the  wording  of  the  clauses  of  the  bills 
then  promoted,  the  object  of  which,  though  not  always  apparent,  was  to 
gain  some  advantage  in  the  terms  upon  which  the  compulsory  powers  were 
granted ;  and  this  led  to  an  Act  being  passed  called  "  The  Lands  Clauses 
Consolidation  Act,  1845  "  (8  Vict.  c.  18),  the  introductory  words  of  which 
are  worth  quoting,  because  they  show  very  clearly  the  reasons  for  the  Act 
and  the  state  of  affairs  which  then  existed.  The  preamble  is  as  follows : — 
"  Whereas  it  is  expedient  to  comprise  in  one  general  Act  sundry  provisions 
usually  introduced  into  Acts  of  Parliament  relative  to  the  acquisition  of 
lands  required  for  undertakings  of  a  public  nature,  and  to  the  compensation 
to  be  made  for  the  same,  and  that  as  well  for  the  purpose  of  avoiding  the 
necessity  of  repeating  such  provisions  in  each  of  the  several  Acts  relating 
to  such  undertakings  as  for  ensuring  greater  uniformity  in  the  provisions 
themselves :  may  it  therefore  please,"  etc. 

There  were  other  Acts  also  of  a  similar  nature  passed  about  the  same 
time,  and  some  one  or  more  of  these  Acts  are  now  by  reference  incorporated. 
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in  whole  or  part,  as  the  case  may  require,  into  all  Acts  of  Parliament  which, 
if  passed  before  1845,  would  have  required  similar  provisions  to  be  inserted 
in  each  of  them.  By  the  passing  of  these  iVcts  in  1845  the  saving  in  print- 
ing alone,  apart  from  other  savings,  was  therefore  enormous. 

Other  Acts  passed  about  that  time  for  the  purpose  of  defining  the 
basis  and  methods  of  acquiring  private  rights  and  for  making  compensation 
therefor  are  the  Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict. 
c.  20 ;  the  Waterworks  Clauses  Act,  1847,  10  &  11  Vict.  c.  17  ;  the  Markets 
and  Fairs  Clauses  Act,  1847,  10  &  11  Vict.  c.  14 ;  the  Harbours,  Docks,  and 
Piers  Clauses  Act,  1847,  10  &  11  Vict.  c.  27  ;  the  Towns  Improvement 
Clauses  Act,  1847,  10  &  11  Vict.  c.  34. 

Numerous  private  and  public  Acts  have  since  been  passed  which  it  is 
needless  to  enumerate,  but  a  short  description  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  is  desirable. 

The  parties  who  have  obtained  a  right,  by  Act  of  Parliament,  to  execute 
any  works  or  undertaking,  whether  company,  undertakers,  commissioners, 
trustees,  corporations,  or  private  persons,  are  called  the  promoters ;  and  the 
owner  is  understood  to  mean  any  person  or  corporation  who  is  enabled  to 
sell  and  convey  land  to  the  promoters.  "  Land  "  also  under  the  Act  has  a 
wide  meaning,  extending  as  it  does  to  messuages,  tenements,  and  heredita- 
ments of  any  tenure. 

The  first  power  of  the  promoters  is  to  purchase  land  by  agreement  for  a 
consideration  in  money,  though  it  may  be  either  a  gross  sum  or  an  annual 
rent-charge. 

The  second  and  chief  power  of  the  promoters  is  to  purchase  land  other- 
wise than  by  agreement,  and  this  naturally  requires  a  special  procedure. 

The  procedure  is  as  follows : — The  promoters,  before  they  can  take  land 
compulsorily,  are  required  to  give  what  is  called  a  notice  to  treat,  that  is,  a 
notice  in  which  they  must  specify  the  lands  which  they  require  to  purchase  ; 
and  they  must  also  demand  the  particulars  of  the  estate  and  interest  of  the 
owner,  and  of  the  claims  made  by  him ;  and,  besides  this,  they  must  state 
that  they  are  willing  to  treat  for  the  purchase  of  the  land,  and  as  to  com- 
pensation to  be  made  to  all  parties  for  the  damage  that  may  be  sustained 
by  reason  of  the  execution  of  the  works. 

The  effect  of  a  notice  to  treat  is  somewhat  difficult  to  define,  but,  prac- 
tically speaking,  directly  the  promoters  get  their  Act  passed,  all  the  lands 
mentioned  in  the  Act  are  deemed  to  be  under  offer  to  the  promoters,  and 
the  notice  to  treat  is  a  kind  of  acceptance  of  tlie  offer  by  the  promoters, 
subject  to  a  price  being  agreed  upon  or  fixed  by  one  of  the  various  tribunals 
prescribed  by  the  Lands  Clauses  Acts.  The  notice  does  not  establish  an 
actual  contract  until  the  amount  of  compensation  is  settled,  but  certain 
relations  of  vendor  and  purchaser  exist. 

Upon  receiving  a  notice  to  treat,  an  owner  may  do  one  of  three  things 
— he  may  state  the  particulars  of  his  claim,  he  may  not  do  so,  or  he  may 
give  a  counter-notice. 

The  necessity  for  a  counter-notice  arises  in  cases  where  the  promoters 
have  given  a  notice  to  treat  in  respect  of  only  a  part  of  the  owner's  pro- 
perty, and  the  owner  claims  that  the  promoters  must  take  the  whole  or 
none. 

The  owner's  rights  in  this  respect  are  conferred  by  sec.  92,  which  pro- 
vides that  "no  party  shall  at  any  time  be  required  to  sell  or  convey  to 
the  promoters  of  the  undertaking  a  part  only  of  any  house  or  other  building 
or  manufactory,  if  such  party  be  willing  and  able  to  sell  and  convey  the 
whole  thereof."     What  is  or  is  not  a  house,  other  building,  or  manufactory 


234  COMPENSATION 

has  received  various  judicial  interpretations,  but  no  definition  can  well  be 
made  which  would  apply  to  every  case. 

The  word  "  house  "  includes  the  house,  garden,  curtilage,  outhouses,  and 
everything  which  is  necessary  for  the  enjoyment  or  beneficial  occupation  of 
the  house,  but  this  is  too  wide  a  definition,  for  a  stable  and  gardens  on  the 
opposite  side  of  a  road  were  held  not  to  be  part  of  the  house.  The  word 
"house"  is  used  rather  in  its  legal, sense,  and  includes  everything  which 
would  naturally  be  implied  as  passing  with  the  house  on  a  sale  of  "  the  house," 
One  house,  from  its  size  and  importance,  might  have  attached  to  it  and 
require,  for  its  proper  use  and  enjoyment,  much  more  land  than  a  smaller 
house,  and,  while  the  land  thus  attached  might  pass  with  a  sale  of  the 
house,  outlying  fields  would  not  so  pass. 

A  "manufactory"  may  be  land  or  buildings,  or  both.  The  question  to  be 
considered  is  what  the  laud  or  buildings  are  used  for  by  the  owner.  The  manu- 
factory may  be  on  two  sides  of  a  road,  but  if  the  two  sides  are  indispensable 
parts  of  the  whole,  they  would  both  come  under  the  word  "  manufactory." 

The  effect  of  the  counter-notice  is  to  suspend  the  notice  to  treat  by  the 
owner  saying  in  effect  to  the  promoters,  "  Your  notice  to  treat  is  bad ;  my 
property  under  your  Act  is  under  offer  to  you  as  a  whole ;  you  can  take  the 
whole  but  not  the  part." 

These  and  other  difficulties  and  disputes  which  arise  between  the  pro- 
moters and  the  owner,  apart  from  the  assessment  of  compensation,  must  be 
determined  by  the  High  Court ;  the  only  powers  which  the  various  tribunals 
have  under  the  Lands  Clauses  Act  is  to  assess  the  amount  in  cases  of  dis- 
puted compensation. 

These  tribunals  consist  of  justices,  arbitrators,  a  jury,  and  a  surveyor 
appointed  by  justices,  and  they  have  jurisdiction  in  the  following  cases : — 

{a)  Justices. — (1)  When  the  claim  exceeds  £50 ;  (2)  when  the  claimant 
has  no  greater  interest  than  a  tenant  for  a  year. 

(h)  Arbitration. — (1)  When  the  claim  exceeds  £50,  and  the  claimant  de- 
sires arbitration ;  (2)  when  the  amount  has  been  ascertained  by  a  surveyor 
(as  hereinafter  mentioned),  and  the  claimant  is  dissatisfied ;  (3)  when  super- 
fluous lands  are  to  be  sold,  and  the  former  owner  and  promoters  do  not 
agree  as  to  price. 

(c)  f/wry. — (1)  When  the  claim  exceeds  £50,  and  the  claimant  does  not 
signify  his  desire  to  have  arbitration,  or  wiien  the  claim  has  been  arbitrated 
upon  but  no  award  has  been  made  within  the  time  limited ;  (2)  when  the 
claim  exceeds  £50,  and  the  claimant  gives  notice  in  WTiting  of  his  desire  to 
have  the  same  settled  by  a  jury. 

(d)  Surveyor  appoijited  hy  Justices. — (1)  When  an  owner  cannot  be  found, 
or  is  absent  from  the  kingdom,  or  does  not  appear  at  the  time  appointed ; 
(2)  when  the  claim  is  in  respect  of  commonable  rights,  and  a  committee  has 
not  been  appointed  to  treat  with  the  promoters. 

The  Lands  Clauses  Acts  further  contain  elaborate  provisions  for  the 
procedure  before  such  tribunals,  as  well  as  methods  for  the  appointment  of 
an  arbitrator  in  the  case  of  the  appointed  arbitrator  dying  or  refusing  to 
act. 

The  promoters  are  not  allowed  to  enter  upon  lands,  except  to  make  a 
survey,  unless  they  make  a  deposit  and  give  a  bond  in  the  manner  pre- 
scribed by  the  Act.  The  deposit  then  has  to  remain  as  security,  and  to  be 
applied  under  the  direction  of  the  Court. 

There  are  other  provisions  for  the  enfranchisement  of  copyholds  and  the 
purchase  of  common  lands,  and  the  rights  of  commoners  thereon.  These 
latter  rights  are  ascertained  by  convening  a  meeting  of  the  parties  inter- 
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ested,  and  the  meeting  is  required  to  appoint  a  committee  to  treat  with  the 
promoters.  If  disputes  arise  between  the  committee  and  the  promoters, 
the  claims  are  settled  in  the  same  way  as  in  other  disputed  cases  of  com- 
pensation ;  but  if  no  committee  is  appointed,  the  amount  of  the  claim  has  to 
be  settled  by  a  surveyor. 

In  the  space  of  a  short  article  it  is  impossible  to  enumerate  all  the 
various  kinds  of  compensation  to  which  the  Lands  Clauses  Acts  are  made 
applicable,  but  these  and  other  contemporaneous  Acts  provide  also  for  com- 
pensation for  injury  to  mines,  streams,  and  for  injury  by  the  temporary 
occupation  of  lands,  making  gas  works,  laying  sewers,  draining  land,  electric 
lighting,  telegraph  works,  and  for  injury  caused  to  owners  by  the  abandon- 
ment of  an  undertaking,  as,  for  instance,  for  the  loss  incurred  in  payment  of 
the  costs  and  fees  of  solicitors  and  surveyors  employed  by  the  owner  after 
receipt  of  a  notice  to  treat. 

When  lands  are  taken  the  compensation  may  include  equitable  as  well 
as  legal  interests,  damage  for  severance,  and  for  injurious  affection  of  other 
land  held  therewith.  The  basis  of  value  is  the  value  to  the  owner,  and 
upon  this  principle  the  value  of  the  goodwill,  if  the  property  taken  is  a 
business,  may  be  assessed,  as  well  as  the  loss  of  profits  and  the  damage 
caused  by  expulsion.     Prospective  value  is  also  an  element  of  value. 

Compensation  may  also  be  recovered  when  no  land  is  taken,  but  the 
compensation  in  such  cases  is  limited  to  injury  to  land,  or  any  right 
incident  thereto  caused  by  the  execution  (not  the  use)  of  the  works  com- 
prised in  the  undertaking. 

There  is  no  provision  in  the  Lands  Clauses  Acts  for  a  set-off  by  the 
promoters  for  the  increased  value  to  the  owner  by  the  execution  of  the 
works  comprised  in  tlie  undertaking,  but  the  principle  of  betterment  is  fast 
gaining  favour  in  this  country,  and  it  is  very  probable  that  before  long 
considerable  changes  will  be  effected  in  the  practice  of  the  assessment  of 
compensation.     See  Lands  Clauses,  where  authorities  are  given. 


Compensation    (for    Assistin^^    in    Capture    of 
Felons). — See  Felons  and  Eeward. 


Competence  is  the  equivalent  in  foreign  law  to  "jurisdiction"  in 

English. 

The  terms  are  practically  interchangeable,  the  difference  being  that 
jurisdiction  in  English  relates  upwards  from  the  matter  to  the  Court,  while 
competence  in  French  relates  downwards  from  the  Court  to  the  matter 
before  it.    (See  Jurisdiction.) 


Compilation. — See  Copyright. 


Complaint. — l.  An  allegation  that  a  wrong  has  been  done,  or  a 
grievance  suffered.  This  term  is  most  generally  used  in  law  with  reference 
to  Courts  of  summary  jurisdiction,  to  describe  the  mode  in  which  proceed- 
ings are  to  be  instituted  to  obtain  an  order  for  the  payment  of  money  or 
otherwise,  and  to  distinguish  them  from  proceedings  "  on  information,"  with 
a  view  to  obtain  a  conviction.  Such  proceedings  cannot  legally  be  instituted 
unless  a  complaint  has  been  made  and  a  summons  to  the  defendant  issued 
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thereon.  The  complaint  need  not  be  either  in  writing  or  on  oath,  unless 
required  to  be  so  by  the  particular  enactment  upon  which  it  is  framed 
(11  &  12  Vict.  c.  43,  ss.  8,  10).  It  must  be  made  by  the  -person  aggrieved, 
or  his  counsel  or  solicitor,  or  by  some  person  authorised  on  his  behalf, 
and  must  be  made  within  six  months  from  the  time  when  the  cause  of 
complaint  arose,  unless  a  longer  or  shorter  period  is  prescribed  or  allowed 
by  the  statutes  under  which  it  is  made  (11  &  12  Vict.  c.  43,  ss.  10,  11),  or 
it  is  made  in  respect  of  a  continuing  cause  of  complaint  {London  County 
Council  V.  WorUy,  [1894]  2  Q.  B.  826).     See  Continuing  Act. 

Eoughly  speaking,  "  complaints "  are  confined  to  claims  of  a  civil  or 
quasi-civil  character,  which  could  not  be  described  as  "  criminal  causes  or 
matters  "  within  the  Supreme  Court  of  Judicature  Act,  1875  {B.  v.  Kersivill, 
[1895]  1  Q.  B.  1).  They  do  not  include  applications  to  justices  under  sec. 
22  of  the  Lands  Clauses  Act,  1845  {R  v.  Edwards,  1884,  13  Q.  B.  D.  589) ; 
nor  proceedings  to  enforce  a  rate  (Sweetman  v.  Guest,  1867,  L.  E.  3  Q.  B. 
262 ;  Seaman  v.  Burley,  [1896]  2  Q.  B.  344).  Bvit  in  the  case  of  a  com- 
plaint made  with  a  view  to  obtain  a  warrant  to  seize  books  under  the 
Obscene  Publications  Acts,  1857,  20  &  21  Vict.  c.  83,  the  proceeding  was  held 
to  be  essentially  criminal,  and  not  to  abate  by  the  death  of  the  person  who 
instituted  it  {B.  v.  Truelovc,  1879,  5  Q.  B.  D.  336). 

Defects  in  a  complaint  or  in  a  summons  issued  thereon,  and  variances 
between  a  complaint  or  summons  and  the  evidence  adduced  at  the  hearing, 
cannot  be  made  a  ground  of  objection,  but  if  calculated  to  prejudice  the 
defendant  may  be  made  ground  for  adjournment  of  the  case  by  the  Court 
(11  &  12  Vict.  c.  43,  s.  1). 

The  forms  of  complaint  and  summons  now  in  use  are  scheduled  to  the 
Summary  Jurisdiction  Eules  of  1886  (St.  E.  &  0.,  Eev.,  vol.  vi.  p.  444). 
They  must  be  confined  to  one  cause  of  complaint  (11  &  12  Vict.  c.  43,  s.  10)  ; 
but  non-compliance  with  this  rule  is  merely  a  ground  for  making  the 
complainant  confine  himself  at  the  hearing  to  a  single  charge,  which  he 
could  have  made  without  a  written  complaint  {B.  v.  Johnson,  1896,  31 
L.  J.  N.  703).  But  he  cannot,  without  the  defendant's  assent,  substitute, 
for  a  matter  included  in  the  summons,  one  not  so  included  (see  B.  v. 
Brickhall,  1864,  33  L.  J.  M.  C.  156 ;  Egginton  v.  Bearl,  1875,  33  L.  T.  428). 

No  warrant  can  be  issued  on  a  complaint  when  it  is  first  applied  for 
(11  &  12  Vict.  c.  43,  s.  2) ;  but  only  a  summons  which  must  be  served  on 
the  defendant  personally,  or  left  in  original  or  duplicate  for  him  with  some 
person  at  his  last  or  usual  place  of  abode,  in  England  or  Wales,  at  a  reason- 
able time  before  the  hearing,  unless  a  minimum  period  is  prescribed  as  to 
the  particular  complaint.  The  service  must  be  effected  a  reasonable  time 
before  the  day  fixed  for  its  return.  It  need  not  be  effected  by  a  police 
officer.  If  personal  service  is  not  effected,  the  summons  must  be  explained 
to  the  person  with  whom  it  is  left  for  the  defendant  {B.  v.  Smith,  1875, 
L.  E.  10  Q.  B.  604;  and  cp.  Holloivay  v.  Coster,  [1897]  1  Q.  B.  346).  It  can 
be  served  without  indorsement  in  any  part  of  England  and  Wales  outside 
the  local  jurisdiction  of  the  issuing  justice,  and  in  Scotland  after  indorse- 
ment by  a  Court  of  summary  jurisdiction  there,  unless  it  is  a  complaint  for 
a  civil  debt  (42  &  43  Vict.  c.  49,  s.  6  ;  44  &  45  Vict.  c.  24,  s.  4) ;  or  a  bastardy 
summons  {Berkeley  v.  Thom,2)son,  1885,  10  App.  Cas.  45).  In  certain  cases 
the  mode  of  service  of  a  complaint  is  prescribed  by  the  statute  on  which  it 
is  founded,  e.g.  the  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25) :  the 
Bastardy  Acts  {B.  v.  Farmer,  [1892]  1  Q.  B.  637 ;  B.  v.  Wehh,  [1896]  1 
Q.  B.  487) ;  and  see  the  provision  as  to  service  on  joint-stock  companies 
(8  &  9  Vict.  c.  16,  s.  135 ;  25  &  26  Vict.  c.  89,  s.  2). 
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Hearing. — Neither  party  need  be  present  at  the  hearing  of  the  com- 
plaint ;  but  either  may  be  represented  by  counsel  or  solicitor.  If  the 
defendant  does  not  appear,  and  is  not  so  represented  {Bissell  v.  Wilson,  1843, 1 
El.  &  Bl.  489),  proof  of  service  of  the  sunmions  is  given  either  by  calling 
the  person  who  served  it,  or  by  his  declaration  made  under  42  &  43  Vict, 
c.  49,  s.  41.  (For  form,  see  S.  J.  Rules,  1886,  St.  R.  &  0.,  Rev.,  vol.  vi.  p.  444.) 
The  justices  can  then  proceed  ex  pai^te,  or  on  filing  of  a  written  complaint 
verified  by  oath ;  and  in  the  case  of  a  summons  served  in  Scotland,  on  being 
satisfied  that  there  is  a  primd  facie  case,  may  issue  a  warrant  for  the 
defendant's  arrest  (11  .&  12  Vict.  c.  43,  s.  13 ;  44  &  45  Vict.  c.  24,  s.  4). 
But  a  warrant  cannot  be  issued  against  a  person  who  fails  to  appear  to 
answer  a  complaint  for  non-payment  of  money,  except  when  the  payment 
is  under  a  bastardy  order  (42  &  43  Vict.  c.  49,  ss.  35,  54).  If  the  defendant 
appears  voluntarily  or  under  warrant,  or  is  represented,  and  the  complainant 
does  not  appear  personally,  and  is  not  represented,  the  complaint  may  be 
dismissed  or  the  case  adjourned  (11  &  12  Vict.  c.  43,  s.  13).  If  botli  parties 
appear  or  are  represented,  the  hearing  proceeds  in  accordance  with  the 
provisions  of  sees.  14,  15  of  the  S.  J.  Act,  1848.  The  defendant  is  a 
competent  witness  in  all  cases  where  an  order  for  payment  of  money  only 
is  sought,  or  an  order  for  the  doing  of  an  act  which  the  defendants  can  be 
required  to  perform,  i.e.  where  the  proceeding  is  in  substance  of  a  civil  and 
not  of  a  criminal  character  (see  B.  v.  Berry,  1859,  Bell's  C.  C.  46 ;  Taylor 
on  Evidence,  8th  ed.,  s.  1358). 

The  Court  on  making  or  refusing  an  order  may  direct  the  unsuccessful 
party  to  pay  the  costs  of  the  successful ;  and  if  a  complaint  is  dismissed, 
the  defendant  is  entitled,  on  demand,  to  receive  a  certificate  of  dismissal. 

The  costs  awarded  on  dismissal  are  recoverable  by  judgment  summons 
as  a  civil  del)t  (Ex  parte  Boaler,  [1893]  2  Q.  B.  146).  Where  an  order  is 
made  on  the  defendant  to  pay  money,  it  is  enforceable  by  distress,  l)ut  not 
by  imprisonment,  unless  there  is  evidence  that  the  defendant  has  the  means 
to  pay  and  will  not  pay  (32  &  33  Vict.  c.  62,  s.  5 ;  42  &  43  Vict.  c.  49, 
ss.  6,  9,  35).  Where  the  orders  are  made  under  Acts  subsequent  to  1879  to 
do  or  abstain  from  any  act  other  than  the  payment  of  money,  as  a  general 
rule,  subject  to  exception  by  any  express  provisions,  the  justices  can 
prescribe  the  mode  of  enforcing  the  order,  and  impose,  in  case  of  default, 
a  penalty  of  so  much  per  diem  till  obedience,  which  is  recoverable  as  a 
civil  debt  (42  &  43  Vict.  c.  49,  ss.  34,  51).  (For  form  of  order,  see  S.  J. 
Rules,  1886  ;  St.  R.  &  0.,  Rev.,  vol.  vi.  p.  444.) 

No  appeal  on  fact  or  law  lies  to  Quarter  Sessions  against  an  order  made 
on  complaint  unless  specifically  given  by  statute.  (See  Appeals  {to  Quarter 
Sessions).) 

The  decisions  of  the  justices  on  points  of  law  are  open  to  review  by  case 
stated  under  20  &  21  Vict.  c.  43,  and  42  &  43  Vict.  c.  49,  s.  33);  and 
as  the  proceedings  on  complaint  are  of  a  civil  nature,  an  appeal  by  leave 
lies  to  the  Court  of  Appeal  for  the  decision  of  the  High  Court  on  the  case 
stated.     (See  Special  Case.) 

[Authorities. — See  Atkinson,  Mag.  Ann.  Pr.,  1897;  Stone,  Justices  Manual, 
30th  ed.  ;•  Glen,  Summary  Jui'isdiction  Acts,  6th  ed.,  by  Gill  &  J)ouglas.] 

2.  "  Complaint "  is  sometimes  used  in  a  different  sense  from  that  in  which 
it  appears  in  the  Summary  Jurisdiction  Acts,  e.g.  in  sec.  42  of  the  Offences 
against  the  Person  Act,  1861,  where  it  is  employed  in  the  ordinary  sense 
of  allegation  of  a  grievance,  and  not  as  substituting  "  information "  for 
"  complaint" ;  and  in  sec.  3  of  the  Clergy  l)iscipline  Act,  1840. 

3.  It  is  also  used  of  extra-judicial  statements  as  to  the  commission  of  an 
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offence ;  especially  with  reference  to  offences  against  the  chastity  of  women. 
Special  importance  is  laid,  as  matter  of  evidence,  on  information  given  by  a 
woman  as  to  an  ofCence  against  her,  given  without  delay  after  its  commission. 
Such  information  may  be  placed  before  the  jury  not  as  evidence  of  the  facts 
stated  by  the  complainant,  but  as  evidence  of  the  consistency  of  her  conduct 
with  the  evidence  given  by  her  before  the  jury  and  as  negativing  consent 
{B.  V.  Lillyman,  [1896]  2  Q.  B.  167). 

Compos  mentis  (non). — See  Lunacy. 


Compound  Householder. — Where  the  owners  of  small 
houses  themselves  pay  the  rates,  and  receive  a  composition  from  the 
occupiers  in  respect  of  the  rates  so  paid,  legislation  has  enabled  such 
occupiers  to  retain  the  parliamentary  franchise  (one  of  the  qualifications  for 
which  is  the  payment  of  poor-rate)  by  demanding  to  be  rated  to  the  poor- 
rate,  and  thereupon  being  placed  upon  the  rate.  Householders  so  demand- 
ing to  be  rated  are  commonly  known  as  "  Compound  Householders,"  see  the 
Compound  Householders  Act,  1851,  14  &  15  Vict.  c.  14,  which  is  intituled 
"  An  Act  to  amend  the  law  for  the  registration  of  certain  persons  commonly 
known  as  Compound  Householders,  and  to  facilitate  the  exercise  by  such 
persons  of  their  right  to  vote  in  the  election  of  borough  members  to  serve  in 
Parliament." 

Sec.  30  of  the  Eepresentation  of  the  People  Act,  1832,  2  &  3  Will.  iv. 
c.  45,  provides  that  in  every  city  or  borough  returning  a  member  or  members 
to  Parliament,  and  in  every  place  sharing  in  the  return  for  such  city  or 
borough,  any  person  occupying  any  house,  warehouse,  counting-house,  shop, 
or  other  building,  either  separately  or  jointly  with  any  land  occupied  there- 
with as  owner,  or  occupied  therewith  by  him  as  tenant  under  the  same 
landlord,  in  any  parish  or  township  in  which  there  is  a  rate  for  the  relief  of 
the  poor,  may  claim  to  be  rated  to  the  poor-rate  in  respect  of  such  premises, 
whether  the  landlord  is  or  is  not  liable  to  be  rated  to  the  poor-rate  in 
respect  thereof ;  and,  upon  such  occupier  so  claiming  and  actually  paying  or 
tendering  the  full  amount  of  the  rate,  if  any,  then  due  in  respect  of  such 
premises,  the  overseers  of  the  parish  or  township  in  which  such  premises  are 
situate  are  required  to  put  the  name  of  such  occupier  upon  the  rate  for  the 
time  being;  and  in  case  such  overseers  neglect  or  refuse  so  to  do,  such 
occupier  is  nevertheless  for  the  purposes  of  the  Act  to  be  deemed  to  have 
been  rated  to  the  poor-rate  in  respect  of  such  premises  from  the  period  at 
which  the  rate  was  made  in  respect  of  which  he  so  claimed  to  be  rated.  By 
the  Parliamentary  Electors  Eegistration  Act,  1868,  31  &  32  Vict.  c.  58,  s. 
30,  this  provision  was  applied  to  all  occupiers  of  premises  capable  of 
conferring  the  franchise  for  a. county  under  the  Eepresentation  of  the  People 
Act,  1867,  30  &  31  Vict.  c.  102.  See  also  the  Municipal  Corporations  Act, 
1882,  45  &  46  Vict.  c.  50,  s.  9,  and  the  Eepresentation  of  the  People  Act, 
1884,  48  Vict.  c.  3,  s.  9. 

The  inconvenience  of  being  obliged  to  make  continual  claim  in  respect 
of  each  rate  resulted  in  many  persons  being  deprived  of  the  franchise.  To 
obviate  this  the  Compound  Householders  Act,  1851,  enacted  (s.  1)  that 
occupiers  having  once  claimed  to  be  rated  in  respect  of  premises  and  paying 
rates  need  not  make  any  further  claim  with  regard  to  future  rates,  but  shall 
be  entitled  to  be  registered  as  voters,  provided  that  the  requirements  as  to 
occupation  are  satisfied,  and  that  the  rates  have  been  paid.     The  Uability  of 
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every  person  so  claiming,  who  is  registered  as  a  voter  in  respect  of  the 
premises  to  which  the  claim  relates,  is  to  continue  so  long  as  he  occupies  the 
premises  and  remains  on  the  register  (s.  2),  and,  in  case  of  a  composition 
with  the  landlord  in  respect  of  the  rate,  the  liability  of  the  occupier  is  to  be 
limited  to  the  amount  of  the  composition  (s.  3).  See  also  the  Assessed 
Rates  Act,  1879,  42  &  43  Vict.  c.  10. 

It  was  formerly  a  common  practice  for  landlords  of  houses  of  small  value 
to  compound  for  the  poor-rate  at  a  lower  rate  than  an  ordinary  occupier 
would  pay ;  this  was  abolished,  except  as  to  dwelling-houses  or  tenements 
wholly  let  out  in  apartments  or  lodgings  not  separately  rated,  by  sec.  7  of 
the  Representation  of  the  People  Act,  1867,  30  &  31  Vict.  c.  102.  The 
practice  was,  however,  revived  by  the  Poor  Rate  Assessment  and  Collection 
Act,  1869,  32  &  33  Vict.  c.  41,  which  enabled  the  owners  of  small  tenements 
to  be  rated  instead  of  the  occupiers,  and  a  deduction  to  be  allowed  them 
from  the  rate.  The  occupier  is  entitled  to  pay  the  rate  in  default  of  the 
owner  doing  so,  and  to  deduct  the  amount  so  paid  from  the  rent  due  from 
him  to  the  owner.  Sec.  7  of  that  Act  provides  that  every  payment  of  a 
rate  by  the  owner,  whether  he  is  hunself  rated,  or  has  agreed  with  the 
occupier  or  with  the  overseers  to  pay  such  rate,  and  notwithstanding  any 
allowance  or  deduction  which  the  overseers  are  empowered  to  make  from 
the  rate,  is  to  be  deemed  a  payment  of  the  full  rate  by  the  occupier  for  the 
purpose  of  any  qualification  or  franchise  which,  as  regards  rating,  depends 
on  the  poor-rate.  Under  sec.  19  the  name  of  the  occupier  is  to  be  inserted 
in  the  rate-book  in  all  cases,  whether  the  rate  is  collected  from  the  owner 
or  the  occupier,  and  such  occupier  is  to  be  deemed  to  be  duly  rated  for  the 
purpose  of  the  franchise,  and  his  right  to  the  franchise  is  not  to  be  affected 
by  the  wrongful  omission  of  his  name  from  the  rate-book.  See  also  the 
Parliamentary  and  Municipal  Registration  Act,  1878,  s.  14. 

The  effect  of  the  statutes  is  to  place  the  occupier  of  a  rateable  tenement, 
where  the  landlord  is  rated,  in  the  same  position,  so  far  as  rating  is 
concerned,  as  if  the  occupier  had  been  rated,  and  this  is  so  also  in  the  case 
of  the  occupier  of  a  portion  of  a  dwelling-house  {Bradley  v.  Baylis,  1881, 
8  Q.  B.  D.  210).  In  short,  the  result  of  the  legislation  is  that  payment  of  the 
poor-rate,  or  of  a  composition  in  respect  thereof,  by  the  owner  or  by  the 
occupier,  will  qualify  the  occupier  for  the  franchise. 

[^Authorities. — See, further, Rogers  on Elcctions,^aiXt  i.  Registration,  1 5th ed.] 


Compromise.  — "A  compromise  takes  place  when  there  is  a 
question  of  dou])t,  and  the  parties  agree  not  to  try  it  out,  but  to  settle 
it  between  themselves  by  a  give  and  take  arrangement "  (per  Kay,  L.  J., 
in  Hiiddcrsfield  Banking  Co.  v.  lister,  [1895]  2  Ch.  273).  As  to  the  power 
of  counsel  and  solicitors  to  compromise  an  action,  see  titles  Advocate 
and  Solicitor. 

The  terms  of  the  compromise  of  an  action  may  be  made  a  rule  of 
Court,  and  enforced  accordingly,  if  one  of  the  terms  is  that  this  can 
be  done  (see  Graves  v.  Graves,  1893,  69  L.  T.  420) ;  in  SmytJie  v.  Smythe, 
1887,  18  Q.  B.  D.  544,  an  agreement  of  conq)romise  entered  into  in  the 
Divorce  Division  was  made  an  order  of  Court  in  the  Queen's  Bench 
Division. 

An  application  to  set  aside  a  compromise  cannot  be  made  by  summons 
in  the  particular  action ;  a  fresh  action  must  be  instituted ;  but  to 
succeed  in  such  an  action  very  strong  grounds  must  be  shown,  e.g. 
fraud,  or  the  parties  not  being  ad  idem.  
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Cornpta.bIeS. — A  technical  term  used  in  the  old  French  law  of 
Lower  Canada,  denoting  officers  who  received  and  were  accountable  for  the 
king's  revenues.  The  term  is  still  retained  with  the  same  meaning  in 
article  1994  of  the  Civil  Code  of  Lower  Canada  (see  Exchange  Bank  of 
Canada  v.  B.,  1885,  11  App.  Cas.  157). 


Compter  or  Counter  {Com.ptoir,Com.patatorium). — The  prison 
attached  to  the  Court  of  justice  of  the  mayor  and  (or)  sherifts  of  a 
borough.  The  Poultry  Compter  and  the  Wood  Street  Compter  were  the 
prisons  for  the  Sheriffs'  Courts  of  the  City  of  London,  now  merged  in  the 
City  of  London  Court.     See  London  (City). 


Comptroller  (Controller). — The  term  comptroller  or  con- 
troller signifies,  in  its  widest  and  most  general  sense,  one  who  examines 
and  verifies  the  accounts  of  collectors  of  public  money.  There  was  a 
"comptroller  in  bankruptcy"  under  the  Bankruptcy  Act,  1869  (ss.  55-58), 
whose  duty  it  was  to  receive  and  examine  the  accounts  of  trustees.  The 
"  comptrollers  of  the  Hanaper  "  were  officers  of  the  old  Court  of  Chancery, 
whose  offices  were  abolished  by  5  &  6  Vict.  c.  103.  As  to  the  appointment 
and  function  of  the  Comptroller  of  the  Patent  Office,  see  Patents. 


Compulsory  POAVerS. — On  the  ground  of  public  utility 
Parliament  frequently  confers  power  on  the  promoters  of  undertakings 
of  a  public  nature,  such  as  railways,  canals,  etc.,  to  take  compulsorily  for  the 
purposes  of  such  undertakings  the  lands  of  private  persons  on  making 
proper  compensation  for  the  same.  Prior  to  the  year  1845  it  was  the  practice 
to  insert  compulsory  powers  at  length  in  each  Act  authorising  such  under- 
takings, but  as  the  clauses  conferring  these  powers  were  practically  identical 
in  each  case,  Parliament  embodied  them  in  a  general  Act,  called  the  Lands 
Clauses  Act,  1845,  w^hich  accordingly  is  incorporated  in  every  statute  for 
the  carrying  out  of  which  it  may  be  necessary  to  acquire  land  compulsorily. 
Such  powers,  which  can  only  be  put  in  force  when  the  capital  of  the 
undertaking  has  been  fully  subscribed  (s.  16),  must  be  exercised  within  the 
time  prescribed  by  the  special  Act,  or  if  no  time  is  there  prescribed,  within 
three  years  of  its  enactment  (s.  123).  A  notice  to  treat  (see  Notice  to 
Treat)  under  sec.  18  is  the  first  step  to  be  taken  by  the  promoters  to  have 
the  amount  of  compensation  to  be  paid  for  the  land  taken  fixed  (see 
Compensation)  ;  and  it  has  been  decided  that  if  tliis  notice  has  been  served 
within  the  prescribed  period,  the  necessary  steps  for  the  completion  of  the 
purchase  may  be  taken,  although  the  prescribed  time  has  expired  {Tiverton 
and  North  Devon  Bwy.  v.  Loosemore,  1884, 9  App.  Cas.  480).  See  Compulsory 
Purchase  ;  and  Lands  Clauses. 


Compulsory  Purchase, — As  has  been  pointed  out  in  the 
article  on  Compulsory  Powers  (siqjra),  companies  are  frequently  given 
power  to  acquire  land  compulsorily  for  the  purposes  of  their  undertakings. 
For  carrying  out  such  purposes  elaborate  machinery  has  been  provided  by 
the  Lands  Clauses  Act,  1845,  to  which  reference  must  necessarily  be  made 
for  details ;  here,  it  is  only  possible  to  refer  very  briefly  to  the  procedure 
there  provided. 
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A  notice  to  treat  (see  Notice  to  Treat)  under  sec.  18  is  the  first  step  to 
be  taken  by  promoters  who  intend  to  put  in  force  their  compulsory  powers. 
This  notice  must  be  served  on  the  various  parties  interested  in  the  lands  pro- 
posed to  be  taken,  and  must  demand  from  them  particulars  of  their  interests 
and  of  the  claims  they  intend  to  make  in  respect  thereof.  It  may  be  stated 
that  the  land  in  respect  of  which  notice  is  served  must  really  be  required  for 
the  purposes  of  the  undertaking,  as  promoters  cannot  be  permitted  to  exer- 
cise their  compulsory  powers  ibr  any  collateral  object  {Galloway  v.  London 
{Mayor),  1866,  L.  K.  1  H.  L.  34). 

If,  for  twenty-one  days  after  the  service  of  the  notice  to  treat,  any  party 
interested  in  the  land  fails  to  state  the  particulars  of  his  claim,  or  to  treat 
in  respect  of  the  same,  the  amount  of  compensation  to  be  paid  for  the  land 
taken  is  to  be  settled  in  the  manner  provided  by  the  Act  (s.  21).  The  pro- 
cedure for  determining  this  varies  according  to  the  wishes  of  the  parties 
and  the  amount  claimed ;  somethnes  the  amount  is  settled  by  justices^ 
sometimes  by  a  surveyor  appointed  by  them,  sometimes  by  arbitration,  and 
sometimes  by  a  jury  (see  ss.  22-80  of  the  Act,  and  title  Compensation). 

A  person  is  not  bound  to  sell  a  part  of  his  house,  or  other  building  or 
manufactory,  if  he  is  willing  and  able  to  sell  the  whole  of  it  (s.  92),  and 
owners  of  small  pieces  of  land  left  by  the  intersection  of  their  property,  may 
insist  upon  the  promoters  taking  these  small  pieces  (s.  93) ;  while,  on  the 
other  hand,  the  promoters  may  insist  upon  taking  them,  if  the  cost  of  doing 
so  would  be  less  than  that  of  making  any  necessary  bridges  or  culverts  (s.  94). 

Provision  is  made  by  the  Act  for  dealing  with  the  case  of  copyholds, 
common  lands,  and  with  the  case  of  parties  having  only  lindted  interests, 
or  where  they  refuse  to  convey,  or  do  not  show  a  good  title,  or  where  they 
cannot  be  found ;  and  for  the  costs  of  conveyances,  deposits  and  petitions 
for  payment  out. 

The  promoters  are  not  entitled,  except  for  the  purposes  of  surveying 
and  taking  levels,  etc.,  to  enter  upon  land  before  paying  the  price  thereof 
(s.  84),  unless  they  make  a  deposit  and  give  a  bond  by  way  of  security  for 
the  amount  claimed  (ss.  85-88).     See  Lands  Clauses. 


Compulsory  Registration. — Ilegisters  of  deeds  have  long 
been  established  in  Middlesex,  Yorkshire,  and  the  district  known  as  the 
Bedford  Level  {q.v.).  A  registry  was  established  for  Middlesex  by  7  Anne, 
c.  20  ;  but  in  1891,  by  the  Land  Kegistry  (Middlesex  Deeds)  Act  of  that  year 
this  registry  was  transferred  to  the  office  of  the  land  registry  established 
under  the  Land  Transfer  Act,  187").  For  Yorkshire,  registers  were  estab- 
lished by  various  statutes  of  Anne  and  George  ii.,  which,  however,  have 
been  replaced  by  the  Yorkshire  Eegistries  Acts,  1884  and  1885.  The 
Bedford  Level  Registry  was  established  by  15  Car.  ii.  c.  17. 

In  Yorkshire  assurances  have  priority  according  to  the  date  of  their 
registration,  and  the  same  applies  in  Middlesex,  subject  to  this,  that  a  pur- 
chaser or  mortgagee,  with  notice  of  a  prior  unregistered  deed  affecting  the 
same  land,  gains  no  priority  over  same  by  registering  first.  In  the  Bedford 
Level  registration  is  in  terms  compulsory. 

See  Middlesex  Registry  ;  Yorkshire  Registry  ;  Land  Transfer. 


Compurg'a.tion. — l.  Compurgatio  canonica  was  a  form  of  pro- 
cedure in  criminal  cases  derived  from  the  canon  law.  It  was  employed  in 
the  English  ecclesiastical  Courts,  in  which  a  clerk  over  whose  offence  the 
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Court  claimed  cognisance  was  usually  put  to  his  purgation,  i.e.  to  calling  a 
certain  number  of  other  clerks  to  swear  to  his  character  or  innocence.  By 
the  time  of  Edward  i.  the  common  law  Courts  had  put  a  stop  to  these 
proceedings  (1  Pollock  and  Maitland,  Hist.  Eng.  Laio,  426,  427)  as  farcical 
and  an  impediment  to  civil  justice. 

2.  The  term  compurgation  properly  applies  to  these  ecclesiastical  proceed- 
ings only.  But  until  the  establishment  of  trial  in  pais  before  a  petty  jury, 
a  similar  procedure,  derived  from  old  Teutonic  or  Anglo-Saxon  law,  was  em- 
ployed in  the  lay  Courts  as  an  alternative  to  the  ordeal  or  wager  of  battle.  In 
the  lay  Courts  a  man  was  said  to  wage  his  law  (vadiare  legem  suam)  or 
purge  himself  by  oath-helpers  {consacramentales  or  eideshiilfe).  The  procedure 
was  in  use  both  in  civil  and  in  criminal  cases.  In  the  former  it  long  survived 
in  actions  of  detinue  and  of  debt  on  a  document  not  under  seal,  and  was 
used  as  late  as  1824  {Bing  v.  Williams,  2  Barn.  &  Cress.  538),  and  not 
abolished  till  1833  by  2  &  3  Will.  iv.  c.  42,  s.  13  (2  Pollock  and  Maitland, 
Hist.  Eng.  Laiu,  212,  599,  631).  In  criminal  cases  it  preceded  jury  trial, 
and  survived  as  its  alternative,  especially  in  boroughs  and  franchises  such 
as  the  city  of  London  (2  Pollock  and  Maitland,  Hist.  Eng.  Law,  631). 

The  man  who  waged  his  law  had  to  swear  an  oath  of  innocence  backed 
by  a  number  (usually  eleven)  of  oath-helpers  or  compurgators,  at  first  kins- 
men, who  swore  to  the  best  of  their  knowledge  and  belief  that  the  oath  of 
the  accused  was  true.  Ultimately  the  compurgators  became  mere  witnesses 
to  character,  and  were  not  accepted  in  contradiction  of  manifest  facts,  and 
by  the  fourteenth  century  had  given  way  to  trial  by  jury  on  evidence  (2 
Pollock  and  Maitland,  Hist.  Eng.  Law,  598,  631). 

{Authorities. — See  3  Black.  Com.  343  ;  Ducange,  s.v.  "  Juramentum  " ; 
1  Stephen,  Hist.  Grim.  Law,  68.] 


Computation  of  Time— See  Time. 


Concert,  European. — A  term  used  to  describe  a  joint  under- 
standing between  the  Great  Powers  of  Europe.  Though  it  seems  to  have 
come  into  use  only  recently,  there  have  been  many  instances  of  such  joint 
action  during  the  present  century,  chiefly  in  connection  with  events  in 
Eastern  Europe  and  the  preservation  or  joint  dismemberment  of  Turkey. 

The  term  has  only  come  into  use  recently,  the  institution  which  it 
describes  having  begun  to  be  felt  about  the  time  of  the  fall  of  Napoleon. 
During  the  preceding  century  it  was  the  aim  of  all  the  most  far-seeing 
European  statesmen  to  preserve  the  status  quo,  but  we  find  no  concerted 
measures  to  that  end.  The  first  occurs  in  1813,  when  Metternich,  to  whom 
more  than  to  anyone  else  belongs  the  honour  of  founding  and  promoting  a 
system  since  found  to  be  so  .powerful  an  influence  in  the  cause  of  peace, 
persuaded  the  Emperor  Francis  ii.  to  invoke  European  support  in  furtherance 
of  his  claim  to  the  throne  of  France  in  behalf  of  his  grandson.  Of  joint  action 
in  Eastern  Europe  with  which  the  Em'opean  Concert  is  now  chiefly  identified, 
the  first  instance  was  in  1826-1827,  when  the  nations  of  Europe  combined  to 
prevent  war  between  Turkey  and  Greece.  That  they  were  not  ultimately 
successful  is  immaterial ;  it  established  the  principle  which  has  ever  since 
been  recognised. 

Mr.  Gladstone  in  1880  stated  that  "  our  main  hope  for  putting  down 
disturbances,  aggrandisements,  and  selfish  schemes  in  Europe  depends  upon 
maintaining  the  common  accord,  or  what  commonly  is  called  the  Concert  of 
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Europe."  Lord  Salisbury,  in  the  House  of  Lords  on  19th  March  1897,  gave 
the  following  description  of  it :  "I  feel  it  is  our  duty  to  sustain  the 
federated  action  of  Europe.  I  think  it  has  suffered  by  the  somewhat  absurd 
name  which  has  been  given  to  it — the  Concert  of  Europe — and  the  intense 
importance  of  the  fact  has  been  buried  under  the  bad  jokes  to  which  the 
word  has  given  rise.  But  the  federated  action  of  Europe — if  we  can  maintain 
it — is  our  sole  hope  of  escaping  from  the  constant  terror  and  the  calamity  of 
war,  the  constant  pressure  of  the  burdens  of  an  armed  peace  which  weigh 
down  the  spirits  and  darken  the  prospects  of  every  nation  in  this  part  of 
the  world.  The  federation  of  Europe  is  the  only  hope  we  have ;  but  that 
federation  is  only  to  be  maintained  by  observing  the  conditions  on  which 
every  Legislature  must  depend,  on  which  every  judicial  system  must  be 
based — the  engagement  which  it  enters  into  must  be  respected"  {Times, 
March  20,  1897). 


Concession. — A  term  used  to  describe  a  grant  made  by  a  central  or 
local  public  authority  to  a  private  person  or  persons  for  the  utilisation  or 
working  of  lands,  an  industry,  railway,  waterworks,  etc.  Though  such 
concessions  are  governed  by  the  internal  law  of  the  State  in  or  by  which 
the  grant  is  made,  representations  have  frequently  been  made  by  foreign 
States  on  behalf  of  their  subjects  to  whom  concessions  have  been  granted. 
The  law  of  nations,  unless  a  treaty  right  has  been  infringed,  or  the  rules  of 
humane  conduct  recognised  by  civilised  mankind  are  infringed,  does  not, 
however,  sanction  any  such  interference. 


Concessit  Solvere. — A  count  sur  concessit  solvere  (he  agreed  to 
pay)  is  customary  in  the  Mayor's  Court  of  London  and  the  Bristol  Tolzey 
Court,  in  which  the  common  law  system  of  pleading  survives,  and  is  that 
most  commonly  used  either  with  or  without  other  counts.  It  is  specially 
in  vogue  because  it  is  not  beset  with  the  technicalities  which  attend 
indebitatus  counts,  and  because  under  it  the  plaintiff  can  simultaneously 
claim  for  any  demand  of  a  liquidated  nature,  such  as  work  done,  goods 
sold,  money  received  to  the  plaintiff's  use,  bills  of  exchange,  or  promissory 
notes,  etc.  It  probably  came  into  use  because  the  agreement  within  the 
city  of  London  or  otlier  franchise  having  its  own  Court  of  record  to  pay 
the  sum  claimed,  on  which  it  is  founded,  gave  jurisdiction  in  cases  in  which 
the  original  liability  of  the  defendant  was  not  within  the  local  jurisdiction 
of  the  Court.     The  defence  to  this  count  is  by  plea  of  "  never  indebted." 

[Authorities. — See  Glyn  and  Jackson,  Mayors  Court  Practice,  2nd  ed., 
pp.  IG,  39-42,  98,  99,  and  for  form  of  count,  p.  186  ;  also  Mayoh's  Coukt.] 


Conciliation.— The  Conciliation  Act,  1896,  59  &  60  Vict.  c.  30, 
repealing  earlier  enactments  of  a  similar  character  (the  Masters  and 
Workmen  Arbitration  Act,  1824,  the  Councils  of  Conciliation  Act,  1867,  and 
the  Arbitration  (Masters  and  Workmen)  Act,  1872),  provides  machinery 
for  the  prevention  and  settlement  of  trade  disputes.  Its  substance  may  be 
summarised  as  follows  : — 

Registration  and  Powers  of  Conciliation  Boards. — Any  board  established 
before  or  after  the  passing  of  the  Act  (7th  August  1896),  constituted  for 
the  purpose  of  settling  disputes  between  employers  and  workmen  by 
conciliation  and  arbitration,  and  any  association  or  body  authorised  by  an 
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agreement  in  writing  made  between  employers  and  workmen  to  deal  with 
such  disputes,  may  apply  to  the  Board  of  Trade  for  registration  under  the 
Act  as  a  "  conciliation  board  "  (s.  1  (1)).  The  application  is  to  be  accom- 
panied by  copies  of  the  constitution,  by-laws,  and  regulations  of  the 
conciliation  board,  with  any  other  information  the  Board  of  Trade  may 
require  (ibid.  (2)).  A  register  of  "  conciliation  boards  "  is  kept  by  the  Board 
of  Trade,  and  any  conciliation  board  may  have  its  name  removed  from  the 
register  on  sending  to  the  Board  of  Trade  a  written  application  to  that 
effect  (ibid.  (3)).  Such  a  removal  may  also  be  made  by  the  Board  of  Trade  if 
satisfied  that  a  registered  "  conciliation  board  "  has  ceased  to  exist  or  to 
act  (ibid.  (5)).  Every  registered  "  conciliation  board  "  is  to  furnish  such 
returns,  reports,  etc.,  as  the  Board  of  Trade  may  require  (ibid.  (4)) ;  and, 
subject  to  any  agreement  to  the  contrary,  proceedings  for  conciliation  before 
a  registered  board  are  to  be  conducted  in  accordance  with  the  regulations 
of  the  Board  in  that  behalf  (ibid.  (6)). 

Poum^s  of  Board  of  Trade  as  to  Trade  Disputes. — Where  a  difference 
exists  or  is  apprehended  between  an  employer  or  any  class  of  employers 
and  workmen,  or  between  different  classes  of  workmen,  the  Board  of 
Trade  may  (a)  inquire  into  the  causes  and  circumstances  of  the  difference ; 
(b)  take  such  steps  as  to  the  Board  seem  fit  for  the  purpose  of  enabling 
the  parties  to  the  difference  to  meet  together  by  themselves  or  their 
representatives  under  the  presidency  of  a  chairman  mutually  agreed  upon 
or  nominated  by  the  Board  of  Trade  or  by  some  other  person  or  body,  with 
a  view  to  the  amicable  settlement  of  the  difference  ;  (c)  on  the  application  of 
employers  or  workmen  interested,  and  after  taking  into  consideration 
the  existence  and  adequacy  of  the  means  available  for  conciliation  in 
the  district  (sec.  4  gives  power  to  the  Board  of  Trade  to  aid  in  establishing 
conciliation  boards)  or  trade,  and  the  circumstances  of  the  case,  appoint  a 
person  or  persons  to  act  as  conciliator  or  as  a  board  of  conciliation  ;  (d)  on 
the  application  of  both  parties  to  the  difference,  appoint  an  arbitrator 
(s.  2  (1)).  A  conciliator  so  appointed  is  to  inquire  and  report  to  the  Board 
of  Trade  (ibid.  (2)).  If  a  settlement  is  effected  by  conciliation  or  by 
arbitration,  a  memorandum  of  its  terms  is  to  be  drawn  up  and  signed  by 
the  parties  or  their  representatives,  and  a  copy  is  to  be  delivered  to  and 
kept  by  the  Board  of  Trade  (ibid.  (3)). 

The  Arbitration  Act,  1889  (see  Arbitration),  does  not  apply  to  the 
settlement  by  arbitration  of  disputes  under  this  Act.  Such  proceedings 
are  to  be  conducted  in  accordance  with  such  provisions  of  the  Act  of  1889, 
or  such  regulations  of  any  conciliation  board  as  may  be  mutually  agreed 
upon  between  the  parties  (s.  3).  The  Board  of  Trade  is  from  time  to  time 
to  report  its  proceedings  under  this  Act  to  Parliament  (s.  5),  and  its 
expenses,  incurred  in  the  execution  of  the  Act,  are  to  be  defrayed  out 
of  moneys  provided  by  Parliament  (s.  6). 

[^Authorities. — See  authorities  cited  under  article  Employers  and 
Workmen.] 


Concionator. — An  old  term  for  a  common  council-man  (Cowel, 
Law  Diet.). 

Conclusive. — This  term  is  used  in  statutes  with  reference  (1)  to 
judgments  and  orders  or  decisions  of  a  Court  or  a  public  department  or 
authority;  (2)  to  evidence. ■ 
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1.  Where  a  judgment  or  order  of  a  Court  is  declared  to  be  final  or 
conclusive,  it  cannot  be  questioned  by  appeal  or  otherwise  unless  given  with 
such  disregard  of  the  jurisdiction  of  the  Court  as  not  to  be  really  a  decision, 
in  which  case  it  may  be  treated  as  a  nullity  ( WaterJiousc  v.  Gilbert,  1885, 15 
Q.  B.  D.  569 ;  Lyon  v.  Morris,  1888,  19  Q.  B.  D.  569 ;  Bryant  v.  Readimj, 
1888,  19  Q.  B.  D.  139). 

A  decision  of  a  magistrate  declared  to  be  final  and  conclusive  under 
sec.  129  of  the  Metropohs  Management  Act,  1855,  was  held  to  be  so  only 
pn  the  facts  and  not  on  the  law  {E.  v.  Bridge,  1890,  24  Q.  B.  D.  607)  ;  but  the 
decision  admitted  the  general  rule  and  relied  on  subsequent  legislation  as 
giving  an  appeal  on  points  of  law. 

Where  an  Order  in  Council  or  proclamation  or  order  of  a  Government 
department  is  declared  to  be  conclusive,  its  legality  cannot  be  questioned 
by  the  ordinary  tribunals,  so  long  as  it  is  made  by  the  proper  authority. 
Thus  Orders  m  Council  applying  the  Extradition  Acts  to  a  treaty  are 
made  conclusive  and  binding  in  Courts  of  justice  (33  &  34  Vict.  c.  52,  s.  5). 
And  orders  of  County  Councils  as  to  boundaries  confirmed  by  the  Local 
Government  Board  under  sec.  57  of  the  Local  Government  Act,  1888,  are, 
after  six  months  from  confirmation,  to  be  presumed  to  have  been  duly  made 
and  to  be  within  the  powers  of  the  section,  and  their  legality  cannot  be 
challenged  (Local  Government  Act,  1894,  s.  42).  During  the  six  months 
they  can  apparently  be  challenged  by  certiorari  (see  Smith  v.  T'odmorden 
Local  Board,  1861,  30  L.  J.  Q.  B.  305),  and  certainly  bv  petition  (Act  of 
1888,  s.  57;  Act  of  1894,  s.  41);  and  see  Slattery  v.  Naijlor,  1888,  13  Apj). 
Cas.  452 ;  and  Institute  of  Patent  Agents  v.  Lochcood,  [1893]  App.  Cas.  347. 

2.  Where  a  document  or  evidence  is  made  conclusive  it  creates  a 
presumption  y^Ws  ctdc  jure  in  favour  of  the  truth  and  legality  of  the  matter 
stated,  and  no  evidence  can  Ije  adduced  to  contradict  it.  Thus  where  pro- 
duction of  a  copy  of  an  order,  i)roclamation,  or  document  printed  by  authority 
is  made  conclusive  evidence  of  some  fact,  no  further  inquiry  will  be  allowed 
as  to  the  fact  or  the  legality  of  the  procedure  by  which  tiie  fact  arose  (i?. 
v.  Levi,  1865,  34  L.  J.  M.  C.  174).  "Conclusive"  evidence  is  dis- 
tinguishable from  evidence  which  is  made  "  sufficient "  {Barraclough  v. 
Greenhough,  1867,  L.  11.  2  Q.  B.  612).  Thus  the  certificate  of  an  analyst 
under  the  Sale  of  Food  and  Drugs  Acts,  which,  if  in  accordance  with  the 
prescribed  form  is  "  sufficient"  evidence  (38  &  39  Vict.  c.  63,  s.  21),  is  only 
primd  facie  evidence,  and  can  be  rebutted  by  the  defendant  or  disregarded 
in  the  light  of  the  justices'  own  knowledge  or  in  favour  of  an  analysis 
ordered  by  the  justices  under  sec.  22  of  the  Act  of  1875  {11.  v.  Field,  1894, 
11  T.  L.  E.  240;  Hewitt  v.  Taylor,  [1896]  1  Q.  B.  287;  Neichy  x.  Sims, 
[1894]  1  Q.  B.  478). 


Co  n  CO  I'd  a.^  is  the  name  given  to  a  treaty  between  the  Pope  and  a 
temporal  Power.  Since  the  power  of  the  Holy  See  has  become  entirely  of 
a  spiritual  nature,  concordats  are  merely  the  contracts  by  which  matters 
concerning  the  internal  government  of  the  Eoman  Church  in  different 
countries  are  arranged. 


Concurrent  Finding^S. — It  is  a  general  rule  of  practice  on 
appeals  in  the  Privy  Council  not  to  reverse  the  concurrent  findings  of  two 
Courts  on  a  question  of  fact  (Hay  v.  Gordon,  1872,  L.  E.  4  P.  C.  337,  348; 
21  W.  E.  11);  and  the  question  for  the  Privy  Council  is,  not  what  conclu- 
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sion  theit  Lordships  would  have  arrived  at  if  the  matter  had  for  the  first 
time  come  before  them,  but  whether  it  has  been  estabhshed  that  the  judg^ 
ments  of  the  Courts  below  were  clearly  wrong  {Allen  v.  Quebec  Warehouse. 
Co.,  1886,  12  App.  Cas.  101 ;  56  L.  T.  30 ;  56  L.  J.  P.  C.  6). 

The  same  rule  obtains  in  the  House  of  Lords  {Owners  of  P.  Caland  v. 
Glamorgan  Steamship  Co.,  [1893]  App.  Cas.  207,  per  Lord  Herschell,  p.  215 ; 
62  L.  J.  P.  41 ;  68  L.  T.  469).  The  rule  does  not  apply  where  there  is  no 
conflict  of  testimony,  and  the  only  question  of  fact  is  as  to  the  effect  of  the 
facts  proved  in  raising  further  inferences  of  fact  {Thurhurn  v.  Steicard,  1871, 
L.  R  3  P.  C.  478 ;  40  L.  J.  P.  C.  5 :  19  W.  E.  678). 


Concurrent  Sentences.  — Sentences  are  said  to  be  con- 
current when  made  to  run  from  the  same  date  in  respect  of  convictions  on 
several  counts  or  indictments.  The  term  is  used  in  opposition  to  consecu- 
tive or  Cumulative  Sentences  {q.v.).  Prior  to  the  case  of  B.  v.  O'Connell, 
1844,  5  St.  Tri.  N.  S.  2,  it  was  usual  to  sentence  a  convicted  person 
generally  on  the  whole  indictment ;  but  the  present  practice  is  to  impose 
concurrent  sentences  on  each  count  on  which  a  conviction  is  made  and 
recorded,  so  that  if  on  a  special  case  stated  or  a  writ  of  error  any  counts 
are  quashed  as  bad,  the  sentences  on  the  valid  counts  may  still  hold  good. 
All  English  Courts  of  criminal  jurisdiction  have  in  all  non-capital  cases 
full  power  and  discretion  to  make  the  sentences  for  two  or  more  offences 
adjudicated  upon  at  the  same  sessions  concurrent  unless  some  statutory 
exception  limits  their  power,  e.g.  where  a  ticket-of-leave  man  is  convicted 
of  another  crime  during  the  currency  of  his  ticket ;  in  which  case  the 
Court  has  no  alternative,  under  sec.  9  of  the  Penal  Servitude  Act,  1864 
(27  &  28  Vict.  c.  47),  but  to  send  the  convict  back  to  prison  to  complete 
the  remanet  of  his  original  sentence,  after  undergoing  the  punishment  for 
his  subsequent  offence  {B.  v.  King,  [1897]  1  Q.  B.  214). 


Concurrent  Writs. — It  is  convenient  to  have  concurrent  writs 
where  there  are  several  defendants,  or  where  an  original  writ  is  lost  before 
service.  A  plaintiff  may  issue  one  or  more  concurrent  writs  at  the  time  of 
issuing  an  original  writ,  or  at  any  time  within  twelve  months  thereafter. 
Concurrent  writs  bear  teste  of  the  same  day  as  the  original  writ,  and  are 
sealed  "  concurrent "  with  the  date  of  issue.  A  concurrent  writ  remains  in 
force  for  the  period  during  which  the  original  writ  is  in  force  (Order  6,  r.  1). 

A  writ  for  service  within  the  jurisdiction  may  be  issued  and  marked  as 
a  concurrent  writ  with  one  for  service,  or  whereof  notice  in  lieu  of  service 
is  to  be  given,  out  of  the  jurisdiction,  and  xice  versd  (Order  6,  r.  2,  and 
see  Beddington  v.  Beddington,  1876,  1  P.  D.  426 ;  45  L.  J.  P.  44).  A  con- 
current writ  for  service  out  of  the  jurisdiction  may  issue,  by  leave,  although 
the  original  writ  is  in  form  for  service  within  the  jurisdiction  {Smalpage  v. 
Tonge,  1886,  17  Q.  B.  D.  644;  55  L.  J.  Q.  B.  518;  34  W.  E.  768).  Where 
there  is  a  defendant  who  is  sometimes  in  England  and  sometimes  abroad,; 
this  is  a  convenient  practice  {ibid.).  See  the  same  case  as  to  the  renewal 
of  a  concurrent  writ. 


Conditional  Acceptance  is  an  acceptance  "which  makes 
payment  by  the  acceptor  dependent  on  the  fulfilment  of  a  condition 
therein  stated"  (Bills  of  Exchange  Act,  1882,  s.   19,  subs.   2   {a)).     An 
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acceptance  in  this  form,  "Accepted,  payable  on  giving  up  bill  of  lading 
for  76  bags  of  clover  seed,  per  Amazon,  at  the  L.  &  W.  Bank,"  is  a 
conditional  acceptance  which  renders  the  acceptor  liable  to  pay  the  bill 
upon  delivery  of  the  bill  of  lading  (see  Smith  v.  Vertue,  1860,  30  L.  J.  C.  P. 
56).  The  holder  of  a  bill  may  refuse  to  take  a  conditional  acceptance, 
and  may  treat  it  as  dishonoured  unless  he  gets  an  unqualified  acceptance. 
The  drawer  or  an  indorser,  unless  he  has  authorised  or  subsequently 
assented  to  the  taking  of  a  conditional  acceptance,  is  discharged  from 
liability  on  the  bill  by  the  holder  taking  such  an  acceptance ;  but  the 
drawer  or  indorser  is  deemed  to  have  assented  to  the  taking  thereof  unless 
within  a  reasonable  time  after  receiving  notice  of  the  same  he  expresses 
dissent  to  the  holder  (Bills  of  Exchange  Act,  1882,  s.  44).  See  Bills  of 
Exchange. 

In  the  law  relating  to  the  sale  of  goods,  by  arrangement,  goods  may^ 
be  accepted  conditionally,  and  the  acceptance  may  be  withdrawn  on 
failure  of  the  condition.  Goods,  for  example,  are  frequently  accepted  by 
a  person  conditionally  on  their  proving  suitable  for  his  purposes.  Such 
acceptance  becomes  absolute  when  the  goods  are  retained  beyond  the 
time  fixed,  or  beyond  a  reasonable  time,  if  no  time  has  been  fixed  for 
their  return. 


Conditional  Advance  Note. — A  note  given  by  the  master  of 
a  ship  promising  to  pay  to  the  order  of  the  member  of  his  crew  named  therein 
a  specified  amount  (which  must  not  exceed  the  amount  of  one  month's 
wages  of  such  seaman)  after  the  expiration  of  a  certain  number  of  days  after 
the  sailing  of  the  ship,  conditionally  upon  such  seaman  going  to  sea  therein, 
in  pursuance  of  his  agreement  with  the  master  (see  the  Merchant  Shipping 
Act,  1894,  s.  140).  The  object  of  such  notes  is  "  that  the  sailor  shall  not 
receive  an  advance  in  cash  before  the  sailing  of  the  ship,  which,  from  the 
known  improvident  habits  of  mariners,  would  inevitably  be  thrown  away ; 
but  that  he  shall  be  enabled,  by  means  of  an  instrument  payable  within  a 
short  period  after  the  departure  of  the  vessel,  to  procure  articles  which  are 
essential  to  his  comfort  and  well-being  on  the  voyage"  (per  Cockburn,  C.J., 
in  M'Kune  v.  Joynson,  1858,  5  C.  B.  N.  S.  218).  Such  notes  are  not  negoti- 
able {Cardiff  Boar diwj  Masters  Association  v.  Cory,  1893, 9  T.  L.  E.  388). 


Conditional  Allotment. — The  allotment  of  shares  by  a 
company  must  be  unconditional  in  order  to  bind  the  applicant.  If  the 
allotment  is  conditional,  if,  for  example,  it  introduces  a  new  term,  it  is  not 
an  acceptance  of  the  offer  to  take  shares,  but  a  new  offer  by  the  company, 
which  may  or  may  not  be  accepted  by  the  applicant.     See  Company. 


Conditional  Application. — An  applicant  for  shares  in  a 
company  may  stipulate  that  it  is  only  on  the  performance  of  some 
condition  precedent  by  the  company  that  he  will  agree  to  accept  the 
shares.  For  example,  where  a  person  applied  for  shares  in  a  banking 
company  on  condition  of  his  being  appointed  local  manager,  and  the 
shares  were  allotted  to  him,  but  he  was  not  appointed  local  manager,  it 
was  held  that  his  application  was  conditional,  and  that  he  did  not 
become  a  shareholder  in  the  company  (  Universal  Banking  Co.,  Bogcrs'  case, 
1868,  L.  R.  3  Ch.  633).     But  the  breach  of  a  merely  collateral  agreement 
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made  between  the  applicant  and  the  company  will  not  entitle  the 
applicant  to  have  his  name  taken  off  the  list  of  contributories,  although 
it  may  possibly  give  him  a  claim  against  the  company  {In  re  Richmond 
Hill  Hotel  Co.,  Elkingtons  case,  1867,  L.  E.  2  Ch.  511).     See  Company. 


Conditional  Appointment. — Conditions  not  authorised  by 
the  power  of  appointment  annexed  to  a  gift  are  void,  and  the  gift  takes 
effect  absolutely.  But  the  donee  of  an  exclusive  power  of  appointment  in 
favour  of  children  may  appoint  to  one  child  on  a  contingency,  and  if  the 
contingency  does  not  happen,  to  another  child.  So,  also,  a  condition 
annexed  is  good  if  it  is  not  inconsistent  with  the  scope  of  the  power,  and 
can  be  performed  by  the  appointee.  See  cases  cited  and  discussed  in  Farwell 
on  Powers,  2nd  ed.,  pp.  298  c^  seq. 


Conditional  Assent. — A  person  may  assent  to  do  or  pay 
something  in  a  certain  event,  e.g.  he  may  assent  to  accept  and  pay  for 
goods  delivered  to  him  on  approval,  conditionally  on  his  being  satisfied 
with  them.  Such  assent  becomes  absolute  on  the  condition  being  fulfilled. 
See  Contract. 


Conditional  Covenant. — A  covenant  whereby  a  person  under- 
takes to  do  something  on  the  happening  of  a  certain  event.  An 
illustration  of  such  a  covenant  frequently  occurs  in  marriage  settlements, 
where  the  father  of  the  intended  wife  covenants  to  pay  to  the  trustees  of 
the  settlement  a  sum  of  money  conditionally  on  the  marriage  taking  place. 


■  '  Conditional  Fee. — Under  the  old  commonlaw  an  estate  granted 
to  a  person  and  his  heirs  of  a  particular  class — e.g.  the  heirs  of  his  body,  or 
the  heirs  male  of  his  body — was  so  termed.  Such  an  estate  was  alienable 
by  the  grantee  only  on  the  birth  of  issue  of  the  prescribed  class,  and  in  the 
event  of  his  dying  without  such  issue,  or  on  failure  thereof,  the  estate  reverted 
to  the  grantor  or  his  successors.  Being  subject  to  this  condition,  an  estate  of 
this  kind  received  the  name  of  a  conditional  fee ;  but  by  the  Statute  Be 
donis  conditionalihus  such  estates  were  turned  into  estates  tail  {q.v.).  See 
2  Black.  Com.  pp.  110  e^  seq.  As,  however,  that  statute  applied  only 
to  estates  of  freehold,  there  may  still  be  conditional  fees  in  copyhold,  where, 
by  the  custom  of  the  manor,  there  cannot  be  estates  tail  (PM^/c?t  v.  Middleton, 
1754,  9  Mod.  Ca.  483). 


Conditional  Leg'acy. — "A  bequest,  whose  existence  depends 
upon  the  happening,  or  not  happening,  of  some  uncertain  event,  by  which 
it  is  either  to  take  place  or  be  defeated  "  (lioper,  Lmv  of  Legacies,  4th  ed., 
vol.  i.  p.  748).  Any  expression  showing  the  intention  of  the  testator 
to  create  a  condition  will  be  given  effect  to,  no  particular  words 
being  necessary.  Conditions  are  of  two  kinds — conditions  precedent 
and  conditions  subsequent.  In  the  case  of  the  former,  the  legacy 
does  not  vest  until  the  condition  has  been  fulfilled ;  while  in  the 
case  of  the  latter,  the  legacy  vests  at  once,  but  is  subject  to  be  defeated 
by    the   non-fulfilment   or   breach  of   the   condition.     A   bequest   to    A., 
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provided  he  marries  B,,  is  an  instance  of  a  legacy  which  does  not  vest 
until  the  precedent  condition  is  fulfilled ;  whereas  a  bequest  to  A.,  to  be 
paid  to  her  at  the  age  of  twenty-one,  and  if  she  should  die  before 
twenty-one  or  marriage  then  over,  is  an  example  of  a  legacy  which  vests  at 
once,  but  is  subject  to  be  defeated  by  the  non-fulfilment  of  the  condition 
(see  Williams,  Executors  and  Administrators,  9th  ed.,  vol.  ii.  pp.  1122 
et  seq.).    See  Conditions  ;  Legacy. 


Conditional  Limitation. — An  estate  so  expressly  defined 
and  limited  by  the  words  of  its  creation  that  it  cannot  endure  for  a  longer 
time  than  until  the  happening  of  a  specified  event,  which  may  or  may 
not  happen,  or  which  shall  endure  only  so  long  as  an  existing  state  of 
things  endures,  which  may  possibly  endure  for  ever.  Land  granted  to  a 
person  so  long  as  he  is  parson  of  Dale,  or  uihile  he  continues- unmarried, 
or  as  long  as  the  Church  of  St.  Paul  shall  stand,  are  examples  of 
conditional  limitations.  In  such  cases  the  estate  determines  as  soon  as 
the  specified  contingency  happens  or  the  existing  state  of  things  ceases  to 
exist,  and  the  next  subsequent  estate  -becomes  immediately  vested 
without  a;ny  act  being  done  by  the  person  next  entitled ;  in  this  respect 
a  conditional  limitation  differs  from  a  grant  subject  to  a  condition 
subsequent  where  breach  of  the  condition  does  not  ipso  fa^to  determine 
the  estate,  and  where  entry  or  an  action  for  possession  is  necessary 
(2  Black.  Com.  155  ;  Challis,  Real  Property,  2nd  ed.,  pp.  224  et  seq.). 


Conditional  Order. — An  order  granted  by  the  Court,  subject 
to  the  performance  by  the  party  obtaining  it  of  some- condition  ;  a  common 
instance  being  in  actions  for  specific  performance,  where,  e.g.,  a  defaulting 
purchaser  may  be  ordered  to  pay  the  amount  due  upon  execution  by  the 
vendor  of  the  conveyance  and  delivery  of  the  title-deeds.  If  the  party 
obtaining  such  an  order  does  not  perform  or  comply  with  the  condition, 
he  is  considered  to  have  waived  or  abandoned  the  order,  and  any  other 
person  interested  in  the  matter  may  take  such  steps  as  the  order  may 
warrant,  or  which  he  might  have  taken  if  no  such  order  had  been  made, 
unless  the  Court  or  a  judge  otherwise  directs  (K.  S.  C,  Order  42,  r.  2). 
Leave  must  be  obtained  before  execution  can  be  issued  on  a  conditional 
order  (ibid,  r,  9).     See  also  Eule  Nisi. 


Conditional  Promise. — A  promise  by  a  person  to  do  or  pay 
something  in  a  certain  event  (other  than  the  mere  will  of  the  promiser), 
e.g.  to  pay  for  specified  work  on  its  execution  to  his  satisfaction,  is  a 
valid  promise  which  binds  him  on  the  condition  being  fulfilled.  See 
Contract. 


Conditional  Will. — A  will  which  is  to  take  effect  only  upon  the 
condition  stated  therein  being  fulfilled.  For  example,  a  document  in  these 
terms  :  "  Being  obliged  to  leave  England  to  join  my  regiment  in  China.  .  .  . 
I  leave  this  paper  containing  my  wishes.  Should  anything  unfortunately 
happen  to  me  whilst  abroad,  I  wish  everything  that  I  may  be  in  possession 
of  at  that  time,  or  anything  appertaining  to  me  hereafter  .  .  .  to  be 
divided,"  etc.,  was  held  to  be  a  conditional  will,  which,  as  the  deceased  had 
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returned  from  China,  could  not  be  admitted  to  probate  {In  re  the  Goods  of 
Porter,  1869,  L.  E.  2  P.  &  D,  22).  In  giving  judgment  in  that  case.  Lord 
Penzance  said  :  "  It  is  the  common  feature  of  wills  in  respect  of  which  this 
sort  of  question  arises,  that  the  testator  therein  refers  to  a  possible  impend- 
ing calamity  in  connection  with  his  will ;  and  the  question  arises,  whether 
he  intends  to  limit  the  operation  of  the  will  to  the  time  during  which  such 
calamity  is  imminent.  If  the  language  used  by  him  can,  by  any  reasonable 
interpretation,  be  construed  to  mean  that  he  refers  to  the  calamity  and  the 
period  of  time  during  which  it  may  happen,  as  the  reason  for  making  a  will, 
then  the  will  is  not  conditional ;  but  if  he  refers  to  the  calamity  ...  as  a 
reason  for  a  certain  disposition  of  his  property,  and  mixes  up  the  disposition 
of  the  property  with  the  event,  so  that  one  is  dependent  on  the  other,  then 
the  Court  must  hold  the  will  to  be  conditional." 


Conditions. 


Meanin"  and  Divisions 
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Conditions  on  Ticket  (see  Carrier, 

vol.  ii.  p.  385,  and  Pratt  v.  S.-E. 

Rwy.  Co.,  [1897]  2  Q.  B.  718). 

Meaning  and  Divisio7is. — The  term  condition  is  used  indifferently  to  mean 
either  the  event  upon  the  happening  of  which  an  estate  or  an  obligation  is 
to  commence  or  cease,  or  the  provision  or  stipulation  in  the  grant  or  will  or 
contract  that  the  estate  or  obligation  shall  depend  upon  the  happening  of 
the  event. 

Conditions  are  generally  classified  as  conditions  precedent,  which  must  be 
performed  or  satisfied  before  the  estate  or  obligation  can  arise,  and 
conditions  subsequent  upon  the  performance  or  occurrence  of  which  its 
continuance  depends  (Co.  Lit.  201,  h ;  Bac.  Abr.  Condition  B  &  C).  In  Ux parte 
Collins,  1875,  L.  E.  10  Ch.  at  p.  372,  James,  L.J.,  enumerated'  also  a  class 
"  conditions  inherent "  —  "  when  the  estate  is  qualified,  restrained,  or 
charged  "  by  them.  "  Concurrent  conditions  "  are  sometimes  spoken  of  (Sale 
of  Goods  Act,  1893,  s.  28),  where  concurrent  obligations  or  promises  would 
seem  to  be  the  proper  expression  (see  below,  II.) ;  see  Chalmers  on  Sale, 
Appendix  II.  note  A. 

Tor  the  distinction  between  a  devise  upon  condition  and  a  devise 
which  raises  an  "  election,"  see  Theobald  on  Wills,  4th  ed.,  p.  89,  and  Cooper 
v.  Cooper,  1874,  L.  E.  7  H.  L.  53. 

A  grant  or  devise  upon  condition  of  making  payment  to  third  persons 
is  usually  equivalent  to  a  grant  or  devise  on  a  trust  (Theobald,  p.  450 ; 
A.-G.  V.  Wax  Chandlers,  1873,  L.  E.  6  H.  L.  1). 

I.  Conditions  in  Grants  and  Gifts. 

Conditional  Limitations. — A  condition  proper  must  be  distinguished 
from  a  conditional  limitation  or  executory  devise.     The  difference  is  that  in 
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the  case  of  a  condition  properly  so  called  the  estate  is  to  revert  to  the 
grantor  or  his  heirs ;  in  the  other  cases,  it  is  limited  to  other  persons  (per 
Kay,  J.,  in  In  re  Dugdalc,  1888,  38  Ch.  D.  at  p.  179).  A  conditional  limitation 
may  be  described  generally  as  a  qualification  annexed  to  the  grant  of  an 
estate,  and  providing  for  its  termination,  or  for  its  abridgment  by  operation 
of  law,  upon  the  occurrence  of  some  event  which  may  or  may  not  happen, 
and  which,  if  it  hai^pen,  must  precede  the  occurrence  of  the  event  upon 
which  the  estate  would  expire  if  it  had  been  given  imconditionally 
(Edward's  Compendium,  3rd  ed.,  p.  46  ;  2  Black.  Com.  155  ;  see  In  re  Maclu, 
1882,  21  Ch.  D.  838).  If  an  estate  is  determinable  for  breach  of  a  condition, 
it  is  only  determined  by  the  grantor,  or  his  successor,  electing  to  re-enter 
for  the  breach,  and  consequently  no  remainder  can  be  limited  after  a  con- 
dition, but  if  the  estate  is  subject  to  a  conditional  limitation,  when  the 
event  happens  the  remainderman  becomes  entitled  without  entry  (Co.  Lit. 
214,  &;  2  Black.  Com.  p.  155). 

Void  Conditions. — Conditions  which  are  impossible,  illegal,  or  repugnant 
cannot  take  effect,  so  that  if  they  are  conditions  precedent  the  grantee  never 
becomes  entitled,  and  if  they  are  conditions  subsequent  he  holds  the  estate 
absolutely  (2  Black.  Com.,  p.  156 ;  Co.  Lit.  206,  a,  h). 

It  is  doubtful  whether  this  proposition  is  correct  as  regards  legacies 
of  personal  estate  upon  a  condition  precedent  which  is  physically  impossible 
of  performance,  or  is  made  impossible  by  the  act  of  the  testator,  or  is  illegal 
as  being  malum  prohibitum.,  or  whether  in  such  cases  the  condition  should 
not  be  struck  out,  leaving  the  legacy  standing  (see  In  re  Moore,  1887,  39  Ch.  D. 
116 ;  Theobald  on  Wilh,  4th  ed.,  452  ;  Jarman,  4th  ed.,  ii.  p.  12). 

Conditions  subsequent  which  are  repugnant  to  the  grant  or  gift  to 
which  they  are  attached  are  void.  For  instance,  conditions  following  upon 
the  grant  of  an  absolute  interest  which  restrain  all  alienation  (Bac.  Ahr. 
D.  4 ;  see  Bradley  v.  Peixoto,  1787,  3  Ves.  324 ;  4  E.  II.  7 ;  In  re  Dugdale, 
1888,  38  Ch.  D.  176 ;  Co.  Lit.  223,  a),  or  determining  the  interest  upon 
bankruptcy  (see  Metcalfe  v.  Metcalfe,  1889,  43  Ch.  D.  633),  or  if  the  donee 
dies  intestate  {Holmes  v.  Godson,  1856,  8  De  G.  M.  &  G.  152 ;  In  re  Wilcox 
Settlement,  1875,  1  Ch.  D.  229),  or  if  the  tenant  for  life  bar  the  entail 
(Dawkins  v.  Baron  Pcnrhyn,  1878,  4  App.  Cas.  51).  And  the  rule  holds 
whether  the  interest  is  given  for  ever  or  for  life  (see  Rochford  v.  Hackman, 
1852, 9  Hare,  475).  But  if  the  grant  or  gift  can  be  construed  as  a  conditional 
limitation  until  alienation,  etc.,  it  is  good,  and  the  provision  determining  it 
on  alienation  is  effective  (^.c). 

If  the  interest  conferred  is  to  vest  in  possession  at  a  future  time,  it  may 
be  made  forfeitable  on  alienation  or  bankruptcy  before  the  time  comes  (see 
In  re  Porter,  [1892]  3  Ch.  481 ;  Metcalfe  v.  Metcalfe,  supra,  [1891]  3  Ch.  1 ; 
In  re  Sampson,  [1896]  1  Ch.  630 ;  and  In  re  Carew,  [1896]  2  Ch.  311). 

Conditions  for  forfeiture  upon  or  because  of  the  exercise  of  the  powers 
conferred  by  the  Settled  Land  Acts  are  void  (S.  L.  A.,  1882,  ss.  51,  52). 

Perpetuity. — A  right  of  re-entry  for  breach  of  condition  would  no  doubt 
be  held  to  be  within  the  rule  against  perpetuities  (see  Challis,  Real  Property y 
1st  ed.,  p.  152 ;  Dunn  v.  Flood,  1883,  25  Ch.  D.  629  ;  28  Ch.  D.  586). 

WJio  can  re-enter  for  Breach  of  Condition. — At  common  law  only  the 
grantor  and  his  privies  in  right  and  representation,  that  is  (1)  his  heirs  quoad 
estates  descendible  to  them,  (2)  his  executors  or  administrators  quoad 
estates  descendible  to  them,  and  (3)  the  successors  of  corporations  sole 
(Challis,  Real  Property,  1st  ed.,  p.  62;  Litt.  s.  347  ;  Co.  Lit.  214,  215).  But 
this  rule  is  now  abolished  as  far  as  regards  conditions  which  are  incidental 
to  a  lessor's  reversion.     By  the  Statute  32  Hen.  viii.  c.  34,  the  grantee 
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of  the  reversion  expectant  upon  a  lease  in  the  whole  of  the  land  subject 
to  the  lease  was  enabled  to  take  advantage  of  any  right  of  re-entry  incident 
to  the  reversion  under  the  lease  (Co.  Lit.  215,  a).  By  the  Statute  22  &  23 
Vict.  c.  35,  s.  3,  the  same  advantage  was  extended  to  the  assignee  of  the 
reversion  in  part  of  the  land,  so  far  as  regards  re-entry  for  non- 
payment of  rent.  And  now  by  the  Conveyancing  Act,  1881  (s.  10  (1)), 
every  condition  of  re-entry  and  other  condition  in  a  lease  is  annexed  and 
incident  to,  and  goes  with  the  reversionary  interest  in  the  land,  or  in  any 
part  thereof,  immediately  expectant  on  the  term  granted  by  the  lease, 
notwithstanding  any  severance.  And  by  sec.  12,  notwithstanding  the 
severance  of  the  reversion,  or  the  avoidance  or  cesser  of  the  term  granted  by 
a  lease,  as  to  part  only  of  the  land  comprised  therein,  every  condition  and 
right  of  re-entry,  and  every  other  condition  contained  in  the  lease,  shall 
be  apportioned,  and  shall  remain  annexed  to  the  severed  part  of  the  rever- 
sion (see  Mayor  of  Sivansea  v.  Thomas,  1882,  10  Q.  B.  l3.  48  ;  Baynton  v. 
Morgan,  1888,  21  Q.  B.  D.  101 ;  22  Q.  B.  D.  74).  These  sections  only 
apply  to  leases  made  since  the  Act. 

It  is  provided  by  the  Eeal  Property  Act,  1845  (s.  6),  that  a  right  of 
re-entry  may  now  be  assigned  by  deed,  and  by  the  Wills  Act  (s.  3),  that 
it  may  be  devised.  But  a  right  to  re-enter  for  condition  broken  appears 
not  to  be  within  these  Acts  (Hunt  v.  Bishoj),  1853,  8  Ex.  Eep.  675;  Hunt  v. 
Remyiant,  1854,  9  Ex.  Eep.  635),  possibly  because  it  is  at  the  election  of  the 
person  entitled  to  enter  to  determine  whether  he  will  enter  or  not  (per 
Jessel,  M.  E.,  in  Jenkins  v.  Jones,  1882,  9  Q.  B.  D.  at  p.  131).  It  seems 
therefore  that  a  condition  contained  in  a  grant  for  an  estate  of  inheritance 
is  still  inalienable  (Edwards,  Compendium,  3rd  ed.,  p.  119). 

Performance  of  a  condition  is  excused  or  taken  to  be  waived  if  it  has 
been  rendered  impossible  by  the  testator  or  grantor  (Co.  Lit.  206,  b ;  Yates 
v.  University  College,  1875,  7  L.  E.  H.  L.  438 ;  Walker  v.  Walker,  1860, 
2  De  G.,  F.  &  J.  255),  or  by  the  person  who  would  be  entitled  to  enter  upon 
the  breach  (Falkland  v.  Bertie,  1696,  2  Vern.  at  p.  344). 

Belief  against  Forfeiture. — If  the  condition  broken  is  acondition  precedent, 
no  relief  can  be  given  against  the  loss  of  the  estate  (Popham  v.  Bampficld, 
1683,  1  Vern.  at  p.  83).  But  in  some  of  the  old  cases  it  was  said  that  where 
the  condition  is  of  the  nature  of  a  penalty  (  Woodman  v.  Blake,  1691,  2  Vern. 
222  ;  1  Vern.  p.  83,  n  (1)),  and  compensation  for  the  breach  could  be  ascer- 
tained and  awarded  (Siveet  v.  Anderson,  1772,  2  Bro.  P.  C.  256),  relief 
could  be  given  in  equity.  But  it  is  most  unlikely  that  the  Court  would 
now  relieve  against  any  condition,  not  meant  merely  as  a  security  for  the 
payment  of  money,  except  in  the  case  where  a  statutory  jurisdiction  has 
been  conferred,  as  in  that  of  re-entry  under  a  condition  in  a  lease  (Con- 
veyancing Acts,  1881,  s.  14;  1892,  ss.  2,  4;  see  Barrow  v. /saacs,  [1891] 
1  Q.  B.  417,  where  a  forfeiture  on  assignment  of  the  lease  without  consent 
was  enforced;  Howard  v.  Fanshawe,  [1895]  2  Ch.  581,  and  the  notes  to 
Peachy  v.  Duke  of  Somerset  in  White  and  Tudor's  Leading  Cases). 

See  further  as  to  conditions  in  settlements.  Settlement,  and  in  wills, 
Wills.  As  to  conditions  of  re-entry  in  leases,  see  Landlokd  and  Tenant  ; 
as  to  conditions  in  restraint  of  marriage.  Marriage  ;  and  as  to  conditional 
limitations  and  estates  upon  condition.  Estates. 

II.  Covenants  and  Contracts. 

Condition  to  he  performed  hy  Promisor. — No  legally  binding  promise  can 
be  conditional  on  the  mere  will  of  the  promisor.  Thus  a  promise  to  pay 
as  much  as  he  pleases  creates  no  obligation.     A  grant  in  consideration  of 
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such  a  promise  is  voluntary  (Eosher  v.  Williams,  1875,  L.  E.  20  Eq.  210). 
And  a  contract  is  primd  facie  intended  to  be  perpetual  unless  its  terms  or 
the  subject-matter  show  it  is  not  {Llanelly  Rwy.  v.  L.  and  N.-W.  Rivy., 
1873,  L.  E.  8  Ch.  942  ;  7  H.  L.  at  p.  567 ;  Leake  on  Contracts,  3rd  ed.,  p.  581). 
But  a  contract  may  be  contingent  upon  the  approval  of  one  party  to  it. 
Thus  in  Andrews  v.  Beljield,  1857,  2  C.  B.  N.  S.  779,  the  approval  by  the 
defendant  of  the  carriage  built  for  him  by  the  plaintiff  was  a  condition 
precedent  to  his  liability  to  pay  for  it.  In  such  a  case  it  is  only  necessary 
that  the  party  should  honestly  refuse  his  approval.  If  he  does  so  he  will 
escape  liability.  He  is  not  bound  to  be  reasonable  (Stadhard  v.  Zee,  1863, 
3  B.  &  S.  364).  And  contracts  may  be  determinable  at  will,  or  upon  some 
event  within  the  control  of  the  promisor  (cp.  the  common  condition  for 
rescission  in  a  contract  for  the  sale  of  land  (Leake,  ibid.). 

Conditions  dependent  on  the  will  of  a  third  party  are  common  conditions, 
e.g.  promises  by  the  building  owner  to  pay  on  the  approval  of  his  architect 
(see  Leake,  p.  554,  and  Hudson  on  Building  Contracts).  So  also  are  con- 
ditions dependent  on  an  act  to  be  done  by  a  third  party  ( Worsley  v. 
Wood,  1796,  6  T.  E.  710  ;  3  E.  E.  323).  In  such  cases,  non-perform- 
ance of  the  condition  is  not  excused  because  the  person  to  do  the  act 
wrongfully  refuses  to  do  it  {I.e.  London  Guarantee  Co.  v.  Fcarnley,  1880,  5 
App.  Cas.  at  p.  916). 

Conditions  Precedent ;  Mutual  Obligations. — Whether  a  condition  is 
precedent  or  not  is  a  question  of  construction.  The  question  most  usually 
arises  where  there  are  mutual  covenants  or  obligations,  and  the  inquiry  is 
whether  the  performance  of  his  obligation  by  one  party  is  a  condition 
precedent  to  his  right  to  sue  the  other  party  for  specific  performance, 
or  for  damages  for  non-performance  of  that  other  party's  obligation.  In 
the  absence  of  any  intention  expressed  or  to  be  deduced  from  the 
subject-matter  of  the  contract,  the  following  rules  have  been  laid  down. 
They  were  originally  formulated  in  the  notes  to  Fordagc  v.  Cole  in 
1  Williams'  Saunders,  and  they  are  given  below  suljstantially  in  the  form 
adopted  in  Elphinstone  on  Deeds,  ch.  29.  They  are  not  technical  rules, 
but  rules  of  construction  only  to  ascertain  the  intention  of  the  parties 
(Bac.  Abr.  Condition  B  (1),  per  Tindal,  C.J.,  in  Stavers  v.  Curling,  1830,  3 
13ing.  N.  C.  at  p.  368;  Roberts  v.  Brett,  1865,  11  H.  L.  337;  see  further, 
Leake,  pp.  564  et  seq.). 

{a)  If  a  time  is  fixed  for  doing  the  act  to  be  done  by  the  defendant, 
which  time  must,  or  may,  come  before  the  time  fixed  for  the  act  to  be  done 
by  the  plaintifl',  the  performance  of  the  plaintiffs  act  is  not  a  condition 
precedent  (Elph.  Eule  165  ;  Piatt  on  Covenants,  95).  Thus  a  vendor  may  sue 
for  the  price  without  tendering  a  conveyance,  if  the  time  for  payment  is 
fixed  before  that  for  completion  (Matlock  v.  Kinglakc,  1839,  10  Ad.  &  E.  50; 
Sibthorp  v.  Brunei,  1849,  3  Ex.  Eep.  826 ;  see  below.  Concurrent  Conditions). 

(b)  Conversely,  if  the  time  for  doing  the  defendant's  act  must  happen  after 
that  fixed  for  doing  the  plaintiffs  act,  the  plaintiff' must  do  his  act  before  suing 
(Elph.  Eule  166  ;  Piatt,  83).  For  instance,  if  freight  is  payable  on  delivery 
of  the  goods,  it  cannot  be  sued  for  till  the  conclusion  of  the  voyage  (Cook 
V.  Jennings,  1797,  7  T.  E.  381 ;  4  E.  E.  468).  So  where  a  contractor  under- 
took to  give  a  bond  to  secure  the  performance  of  his  contract  and  payment 
of  penalties  under  it,  he  could  not  sue  on  the  contract  without  having 
given  the  bond  (Roberts  v.  Brett,  1865,  11  H.  L.  337).  For  contracts 
making  a  reference  to  arbitration,  or  to  valuers,  a  condition  precedent 
to  action,  see  Babbage  v.  Coidbourn,  1882,  9  Q.  B.  D.  235 ;  Dawson  v.  Fitz- 
gerald, 1876,  1  Ex.  D.  257;  and  Scott  v.  Avery,  1855,  5  H.  L.  811. 
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(c)  If  the  plaintiffs  act  is  the  sole  consideration  for  the  defendant's 
contract,  he  cannot  sue  until  he  has  done  it  (Elph.  Rule  168) ;  but  if  it  is 
only  part  of  the  consideration,  and  failure  to  do  it  can  be  compensated  for 
to  the  defendant  by  damages,  the  contracts  are  independent  (Elph.  Eule 
169).  Thus,  on  the  sale  of  a  plantation  and  stock  of  negroes  with  a 
covenant  for  title,  in  consideration  of  an  annuity,  an  action  being  brought 
for  an  instalment  of  the  annuity,  it  was  held  to  be  no  defence  that  the 
plaintiff  had  not  made  a  good  title  to  the  negroes  {Boone  v.  Edge,  1777,  1 
Black.  H.  273 ;  2  Black.  W.  1312).  So  a  covenant  in  a  separation  deed  to 
pay  an  annuity  by  the  husband  is  not  conditional  upon  a  covenant  by  the 
wife  not  to  molest  him  {Fearon  v.  Aylcsford,  1884,  12  Q.  B.  D.  539 ;  14 
Q.  B.  D.  792).  A  defendant  who  has  received  and  retained  the  substantial 
consideration  cannot  set  up  the  non-performance  of  a  condition  precedent 
{Carter  v.  Scargill,  1875,  L.  E.  10  Q.  B.  564;  Ellen  v.  Topp,  1851,  6  Ex.  Rep. 
at  p.  441).  In  the  former  case,  the  Court  said,  "We  come,  therefore,  to  the 
conclusion  that  that  which  might  have  been  a  condition  precedent  has 
ceased  to  be  so  by  the  defendant's  subsequent  conduct  in  accepting  less 
than  his  bargain,  if,  in  fact,  there  was  any  substantial  deficiency." 

See  generally  the  authorities  cited  above,  and  also  the  notes  to  Cutter 
V.  Powell,  in  1  Smith's  Leading  Cases. 

Performance  of  the  conditions  precedent  necessary  to  his  case  is  im- 
plied in  the  pleadings  of  each  party,  but  if  the  performance  is  intended 
to  be  contested,  this  must  be  distinctly  specified  (R.  S.  C,  Order  19,  r.  14). 

Concurrent  Conditions. — "When  two  acts  are  to  be  done  at  the  same 
time,  as  where  A.  covenants  to  convey  an  estate  to  B.  on  such  a  day,  and 
in  consideration  thereof  B.  covenants  to  pay  A.  a  sum  of  money  on  the 
same  day,  neither  can  maintain  an  action  without  averring  a  performance, 
or  an  offer  to  perform,  his  own  part,  though  it  is  not  certain  which  of  them 
is  obliged  to  do  the  first  act ;  and  this  particularly  applies  to  cases  of  sale  " 
(Williams'  Saunders,  loc.  cit. ;  1  Smith,  Z.  C.  pp.  19  et  seq. ;  Stephens  v. 
De  Medina,  1843,  4  Q.  B.  442).  As  already  stated,  the  party  need  not  now 
allege  that  he  was  willing  and  ready  to  do  his  part  (Order  19,  r.  14).  He 
must  prove  it  if  it  be  denied. 

Upon  a  sale  of  goods,  unless  otherwise  agreed,  delivery  and  payment  of 
the  price  are  concurrent  conditions  ;  that  is  to  say,  the  seller  must  be 
ready  and  willing  to  give  possession  of  the  goods  to  the  buyer  in  exchange 
for  the  price,  and  the  buyer  must  be  ready  and  willing  to  pay  the  price 
in  exchange  for  possession  of  the  goods  (Sale  of  Goods  Act,  1893,  s.  28 ; 
Morton  v.  Lamb,  1797,  7  T.  E.  125  ;  4  R.  E.  395). 

The  same  rule  holds  upon  a  sale  of  land  {G-lazehrooh  v,  Woodrow,  1799, 
8  T.  R.  364 ;  4  R.  R.  700 ;  Marsden  v.  Moore,  1859,  4  H.  &  K  500).  The 
vendor  cannot  sue  for  the  price,  but  only  for  damages,  until  he  has 
executed,  or  offered  to  execute,  a  conveyance  {Laird  v.  Piin,  1841,  7  Mee. 
&  W.  474 ;  Dart's  Vendors  and  Purchasers,  ch.  17) ;  but  if  it  is  the 
purchaser's  duty  to  prepare  the  conveyance,  as  is  the  case  where  the  con- 
tract is  silent  on  the  subject,  it  is  sufficient  for  the  vendor  to  prove  that 
he  was  ready  and  willing  to  execute  a  conveyance  (Dart,  loc.  cit. ;  Stephens 
V.  De  Medina,  1843,  4  Q.  B.  422 ;  Poole  v.  Hill,  1840,  6  Mee.  &  W.  835). 
The  purchaser,  under  the  like  circumstances,  cannot  sue  for  breach  of  the 
contract  without  having  tendered  a  conveyance  {Stephens  v.  De  Medina, 
supra),  unless  he  could  show  the  tender  had  been  excused  (see  below). 

Conditions  Subsequent. — The  commonest  example  of  such  a  condition  is 
the  proviso  for  re-entry  in  a  lease,  as  to  which  see  Landlord  and  Tenant. 

Whether  a  stipulation  in  a  contract  for  the  sale  of  goods  amounts  to  a 
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condition  for  the  breach  of  which  the  buyer  may  repudiate  the  contract, 
is  a  matter  of  intention  to  be  ascertained  by  construction  of  the  contract 
(Sale  of  Goods  Act,  1893,  s.  11  (1)  b).     See  further,  Leake,  p.  581. 

Implied  Conditions. — If  the  act  agreed  to  be  done  requires  the 
assistance  of  the  promisee,  his  assistance  is  a  concurrent  condition  {MaclMy 
V.  Dich,  1881,  6  App.  Gas.  251,  per  Lord  Blackburn,  at  p.  263 ;  Ford  v. 
Cotesworth,  1870,  L.  E.  5  Q.  B.  544). 

As  to  conditions  implied  on  sales  of  goods  or  land,  see  Caveat 
Emptor. 

Conditions  are  implied  in  many  contracts  by  law  or  by  mercantile 
usage ;  for  instance,  that  the  ship  is  seaworthy  in  a  contract  for  carriage  by 
sea.  These  conditions  are  noticed  under  the  headings  of  the  different 
contracts  to  which  they  relate. 

Impossible  and  Illegal  Conditions. — The  general  rule  is  that  a  condition 
which  is  impossible  of  performance  is  taken  to  be  not  performed,  conse- 
quently if  it  is  a  condition  precedent  or  concurrent  the  obligation  does  not 
arise ;  if  a  condition  subsequent,  the  obligation  is  determined  (Co.  Lit.  206  a ; 
Bac.  Abr.,  Condition  D;  Hale  v.  Bawson,  1858,  27  L.  J.  C.  P.  189). 

So  a  bond  with  a  condition  which  was  originally  impossible  of 
preformance  is  equivalent  to  an  absolute  undertaking  to  pay  (Co.  Lit.  206  b ; 
Shep.  Touchstone,  372).  But  where  performance  becomes  subsequently 
impossible  "  by  the  act  of  God,  or  of  the  law,  or  of  the  obligee,"  the  bond 
itself  is  held  to  be  unenforceable  (Co.  Lit.  206  a ;  Pollock  on  Contracts,  6th 
ed.,  p.  418,  per  Williams,  J.,  in  Brown  v.  Mayor  of  London,  1861,  9 
C.  B.  N.  S.  at  p.  747).  But  the  bond  may  show  an  agreement  which  can 
be  performed,  although  expressed  so  as  to  be  defeasible  only  by  an  im- 
possible condition  (Beswick  v.  Swindells,  1835,  3  Ad.  &  E.  868).  See  further 
under  Contract. 

Ferformance  is  excused  or  waived,  if  the  other  party  refuses  to  accept 
or  allow  it  (Jon^s  v.  Barkley,  1781,  2  Doug,  at  p.  094,  where  Lord  Mansfield 
said,  "  The  party  must  show  he  was  ready,  but  if  the  other  stops  him  on  the 
ground  of  an  intention  not  to  perform  his  part,  it  is  not  necessary  for  the 
first  to  go  further  and  do  a  nugatory  act ; "  Bank  of  China  v.  American 
Trading  Co.,  [1894]  App.  Cas.  266),  or  if  he  prevent  it  {Machay  v.  Lich, 
1881,  6  App.  Cas.  251),  or  make  performance  useless  or  impossible 
(Mayne's  case,  5  Co.  Eep.  25  a ;  Sands  v.  Clarke,  1849,  8  C.  B.  at  p.  762 ; 
Caines  v.  Smith,  1846,  15  Mee.  &  W.  189  ;  Com.  Big.  Condition  L).  If  one 
party  repudiates  the  contract  or  incapacitates  himself  from  performing 
his  part,  the  other  can  sue  for  damages  without  performing  conditions 
precedent  (Lovelock  v.  Franklyn,  1846,  8  Q.  B.  371 ;  Hochster  v.  Be  la  Tour, 
1853,  2  El.  &  Bl.  678).  But  it  is  no  excuse  that  a  third  party  prevents  the 
performance  (Worsley  v.  Wood,  1796,  6  T.  K.  710,  cited  above;  Leake, 
p.  580).  As  to  the  acceptance  of  performance  without  the  condition,  see 
Carter  v.  Scargill,  1875,  L.  K.  10  Q.  B.  574,  cited  above. 

The  Sale  of  Goods  Act,  1893,  provides  (s,  11  (1))  that  where  there  is  a 
condition  to  be  fulfilled  by  the  seller,  the  buyer  may  waive  the  condition 
(as  such)  and  treat  the  breach  of  it  as  a  breach  of  warranty,  and  not  as  a 
ground  for  repudiating  the  contract.  If  the  buyer  has  accepted  the  goods, 
and  the  contract  is  not  severable,  he  can  only  treat  the  condition  as  a 
warranty,  that  is  to  say,  can  only  claim  damages  or  a  reduction  of  the  price 
in  respect  of  the  breach  of  it  (s.  11  (1)  c). 

As  to  severable  contracts,  see  Bitchie  v.  Atkinson,  1808,  10  East,  at  p. 
308 ;   Wilkinson  v.  Clements,  1872,  8  Ch.  96. 

A  bond  with  an  illegal  condition  is  wholly  void  (Co.  Lit.  206  &,  see  note 
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(99)),  and  the  distinction  noted  by  Coke  between  conditions  which  are 
mala  in  se  and  those  which  are  7nala  prohihita  would  now  be  recognised. 
If,  however,  the  bond  is  to  do  several  things,  and  only  some  of  them  are 
against  the  law,  the  bond  will  be  good  to  secure  the  performance  of  the 
things  which  are  not  against  the  law  {ibid,  note  (99) :  Norton  v.  Simmes, 
1615,  Hob.  12;  Chcsman  v.  Naiiiby,  1727,  2  Raym.  (Ld.)  1456). 

See  further  above,  I.  Void  Conditions;  Pollock  on  Contracts,  6th  ed., 
pp.  414-419,  and  impossible  and  illegal  contracts  under  Contract. 

Relief  against  Non-performance. — The  penalty  in  a  bond  is  treated  as  a 
security  only  for  the  performance  of  the  acts  stipulated  for  in  the 
condition  {Prestoji  v.  Daniel,  1872,  L.  E.  8  Ex.  19).  See  above,  I.  Relief 
against  Forfeiture. 

Notice. — Where  a  party's  liability  is  contingent  upon  the  happening  of 
an  event,  he  is  not  entitled  to  notice  from  the  other  party  that  it  has 
happened  unless  he  has  stipulated  for  it,  or  unless  the  event  lies  within  the 
peculiar  knowledge  of  such  other  party  (Leake,  p.  561 ;  Vyse  v.  Wakefield, 
1840,  6  Mee.  &  W.,  per  Lord  Abinger,  at  p.  452  ;  Mahin  v.  Watkinson,  1870, 
L.  E.  6  Ex.  25).  Where  the  lessor  has  undertaken  to  repair  is  a  case 
within  the  latter  class ;  the  lessee  must  give  him  notice  that  repairs  are 
needed  {I.e.). 

Construction  of  Conditions. — A  large  collection  of  cases  in  which 
conditions  in  particular  contracts  have  been  construed  by  the  Courts  will 
be  found  in  Bac.  Ahr.,  Condition ;  Leake,  pp.  549  ct  seq. ;  Chalmers  on  Sale, 
3rd  ed.,  p.  180 ;  and  the  notes  to  Cutter  v.  Powell  in  1  Smith,  L.  C. 


Conditions  of  Sale. 

TABLE   OF   CONTENTS. 

Conditions  as  to  Compensation 
Conditions  as  to  Completion    . 
Conditions  as  to  Expenses 
Conditions  as  to  Requisitions  . 
Conditions  as  to  Title 

When  land  is  sold  by  auction  the  contract  which  has  to  be 
signed  by  the  vendor  and  purchaser  is  usually  embodied  in  a  docu- 
ment prepared  beforehand  by  the  vendor's  legal  advisers,  and  consist- 
ing of  three  parts — the  particulars  of  sale,  the  conditions  of  sale,  and 
the  memorandum.  The  function  of  the  particulars  is  to  describe  the 
property,  and  to  mention  mortgages  and  other  encumbrances  wliicli  the 
vendor  does  not  intend  to  remove.  The  conditions  state  the  terms  on  which 
the  property  is  sold,  e.g.  the  title  and  proof  of  title  which  the  purchaser  may 
require,  the  date  of  completion,  and  the  form  of  the  conveyance,  The 
memorandum  contains  the  formal  contract  and  embodies  the  particulars 
and  conditions  by  reference'  In  the  provinces  it  is  usual  to  employ  a 
printed  form  of  conditions  of  sale  approved  by  the  local  Law  Society,  and 
to  add  in  writing  any  special  conditions  which  may  be  required. 

Statements  in  the  conditions  of  sale  may  be  relied  on  by  the  vendor  to 
cure  an  ambiguity  in  the  particulars  {Camherwcll,  etc.  v.  Holloway,  1879, 
13  Ch.  D.  754),  but  not  to  cure  a  positive  misdescription  {Evans  v.  Robins, 
1862,  21  L.  J.  Ex.  465)  or  the  omission  to  mention  in  the  particulars 
encumbrances  such  as  mortgages  {Torrance  v.  Bolton,  1872,  L.  E.  8  Ch.  118) 
or  ground-rents  {Jones  v.  Rimmer,  1880,  14  Ch.  D.  588). 

The  conditions  usually  deal  with  the  following  matters :— the  reserve 
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(see  Auction),  mode  of  bidding,  payment  of  deposit  (see  Deposit),  separate 
payment  for  timber,  fixtures,  crops,  etc.,  at  a  valuation,  title,  proof  of  title, 
and  expenses  of  proving  title,  delivery  of  abstract  and  requisitions  thereon, 
compensation  for  misstatements,  power  for  the  vendor  to  rescind  if  unable 
or  unwilling  to  comply  with  the  purchaser's  requisitions,  the  conveyance, 
date,  and  place  of  completion,  payment  of  interest  on  purchase  money  in 
case  of  delay,  provision  for  possession  and  liability  for  outgoings,  delivery 
of  title-deeds,  and  forfeiture  of  deposit  (see  Deposit). 

Statutory  Conditions. — The  purchaser's  rights  in  respect  of  title,  proof  of 
title,  and  expenses  of  proving  title,  have  been  cut  down  by  the  Vendor  and 
Purchaser  Act,  1874,  and  the  Conveyancing  Acts,  1881  and  1882  (as  to 
expenses,  see  below.  Conditions  as  to  Expenses).  The  statutory  conditions  in 
the  Conveyancing  Act,  1881,  s.  3,  are  not,  however,  to  be  treated  as  entitling 
the  vendor  to  specific  performance  in  cases  where  similar  express  conditions 
would  not  have  that  effect  (subs.  11). 

Conditions  as  to  Title. — A  condition  limiting  the  purchaser's  right  to  a. 
good  title,  or  to  proof  of  the  title,  may  fail  of  its  effect  in  any  of  the  four 
following  ways : — (i.)  The  condition  fails  altogether  if  it  does  not  cover  the 
objection  raised  by  the  purchaser,  as  where  the  condition  mentions  the 
defect  but  does  not  definitely  say  that  the  purchaser  shall  not  object- 
(Trustees  of  St.  Saviour's  Rectory  and  Oyler,  1886,  31  Ch.  D.  412),  or  pre- 
cludes the  purchaser  from  making  requisitions  on  the  vendor,  but  does  not 
preclude  him  from  making  inquiries  elsewhere  {Darliiujton  v.  Hamilton, 
1854,  Kay,  550;  National  Provincial  Bank  and  Marsh,  [1895]  1  Ch.  190). 
The  rule  that  a  purchaser,  who  is  only  precluded  by  the  condition  from 
making  inquiries  of  the  vendor,  may  object  to  the  title  if  he  discovers  a 
defect  by  inquiry  elsewhere,  is  sometimes  called  the  "rule  of  aliunde." 
A  condition  requiring  the  purchaser  to  "  assume  "  or  "  admit "  facts  is  con- 
strued as  precluding  him  from  objecting  if  the  facts  turn  out  otherwise 
{Best  V.  Hamand,  1879, 12  Ch.  D.  1).  (ii.)  The  condition  fails — to  the  extent 
of  enabling  the  purchaser  to  resist  specific  performance  unless  the  condition 
is  waived — if  it  is  not  sufficiently  clear,  or  does  not  give  the  purchaser 
sufficient  information  as  to  the  defect  which  the  vendor  wishes  to  preclude 
him  from  objecting  to.  This  is  chiefiy  the  case  in  connection  with  innocent- 
looking  common  form  conditions  {e.g.  as  to  tenancies,  Nottinx]ham,  etc.  v. 
Butler,  1886,  16  Q.  B.  D.  778),  or  with  conditions  shortening  the  title 
{Marsh  and  Earl  Granville,  1883,  24  Ch.  D.  at  p.  24);  but  not  with  special 
conditions  obviously  framed  to  cover  a  defect  in  title  known  to  the  vendor 
{Sandbach  arul  Edmondson,  [1891]  1  Ch.  99).  (iii.)  The  condition  fails — to 
the  extent  of  enabling  the  purchaser  to  resist  specific  performance  unless 
the  condition  is  waived — if  it  is  misleading  {c.r/.  if  it  requires  the  purchaser 
to  assume  or  admit  facts  which  to  the  vendor's  knowledge  are  untrue,  Tri  re 
Banister,  1879,  12  Ch.  D.  131),  or  if  it  contains  a  statement  of  fact  which 
is  untrue  or  which  the  vendor  is  unable  to  prove  {Symons  v.  James,  1842, 
1  Y.  &  C.  C.  487).  (iv.)  The  condition  fails — to  the  extent  of  enabling 
the  purchaser  to  resist  specific  performance — if  the  vendor  has  no  title  at 
all  to  the  property  {Scott  and  Alvarez,  [1895]  2  Ch.  603),  even  though  the 
condition  may  be  that  the  purchaser  shall  take  "  such  title  as  the  vendor 
has"  {Keyse  v.  Hayden,'l85-S,  20  L.  T.  0.  S.  244).  Where  the  purchaser 
resists  specific  performance  on  the  ground  that  the  condition  fails  because 
the  vendor  has  no  title  at  all,  it  is  not  sufficient  for  the  purchaser  to  show 
that  the  title  is  doubtful  (Scott  and  Alvarez,  [1895]  1  Ch.  596). 

It  is  to  be  observed  from  the  above  cases  that  where  the  condition  fails 
for  reason  (i.)  as  not  covering  the  purchaser's  objection,  it  fails  altogether ; 
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•and  not  only  will  the  vendor  be  unable  to  enforce  specific  performance,  but 
the  purchaser  will  be  able  to  recover  his  deposit  and  expenses.  In  such  a 
case  the  purchaser  is  not  seeking  to  escape  from  his  bargain ;  he  complies 
with  the  condition,  but  the  condition  is  not  aptly  worded  for  the  vendor's 
purpose.  Where  the  condition  fails  for  reasons  (ii.),  (iii.),  or  (iv.),  the 
failure  is  due  to  the  Court  treating  the  condition  as  unfair,  misleading,  or 
oppressive,  and  specific  performance,  being  within  the  discretion  of  the 
Court,  is  refused.  If,  however,  the  condition  is  aptly  worded  to  cover  the 
purchaser's  objection,  the  condition  will  succeed  to  the  extent  of  precluding 
the  purchaser  from  recovering  his  deposit  or  expenses  (see  as  to  (ii.),  Not- 
tingham, etc.  V.  Butler,  1886,  16  Q.  B.  D.  778 ;  as  to  (iii.),  Nicoll  v.  Chambers, 
1852,  11  C.  B.  996 ;  as  to  (iv.),  Scott  and  Alvarez,  [1895]  2  Ch.  603). 

Where,  instead  of  the  vendor  suing  for  specific  performance  or  the 
purchaser  suing  for  his  deposit,  the  point  is  raised  on  a  vendor  and  pur- 
chaser summons,  the  position  is  not  so  clear.  If  the  purchaser  takes  out  a 
vendor  and  purchaser  summons  claiming  his  deposit,  then  if  the  Court 
holds  that  the  defect  is  covered  by  the  condition  it  will  dismiss  the 
summons,  though  it  would  not  have  decreed  specific  performance  {National 
Provincial  Bank  and  March,  [1895]  1  Ch.  190).  If,  however,  the  question 
of  the  deposit  does  not  arise,  as  where  the  vendor  takes  out  the  summons, 
then  it  would  seem  that  if  the  Court  is  of  opinion  that  specific  performance 
ought  not  to  be  decreed,  the  summons  must  be  dismissed  although  the 
defect  is  covered  by  the  condition  so  that  the  purchaser  could  not  recover 
his  deposit.  A  purchaser's  summons  in  a  similar  case  expressly  waiving 
all  claim  to  the  deposit  would,  it  is  thought,  be  successful. 

Conditions  as  to  Compensation. — A  condition  that  "  errors  and  misstate- 
ments shall  not  annul  the  sale,  but  shall  entitle  the  purchaser  to  com- 
pensation," will  not  enable  the  vendor  to  enforce  specific  performance  with 
compensation  if  the  vendor  has  been  guilty  of  fraud,  or  the  misstatement 
or  defect  in  the  title  was  essential  {Dimmock  v,  Hallett,  1866,  L.  E.  2  Ch. 
21),  or  was  such  that  compensation  cannot  be  fairly  assessed.  Moreover, 
in  such  cases  the  purchaser  may,  notwithstanding  the  condition,  rescind  and 
recover  his  deposit  and  the  expenses  of  the  sale  {Flight  v.  Booth,  1834, 

1  Bing.  N.  C.  370).  The  latter  proposition  seems  to  be  too  firmly  estab- 
lished by  authority  to  be  upset  by  the  decision  of  Scott  and  Alvarez,  [1895] 

2  Ch.  603,  that  however  defective  the  vendor's  title  is,  if  the  conditions 
expressly  preclude  the  purchaser  from  objecting,  the  Court  will  not  order 
the  return  of  the  deposit.  By  "  essential  misstatement "  in  the  above  rule 
is  meant  a  misstatement  which  induced  the  purchaser  to  purchase  some- 
thing which  otherwise  he  would  never  have  purchased  at  all,  as  dis- 
tinguished from  a  misstatement,  the  only  effect  of  which  was  to  induce  the 
purchaser  to  give  a  higher  price  than  he  would  otherwise  have  given. 

The  condition  above  set  out  will  enable  the  purchaser  to  obtain  com- 
pensation {a)  even  after  completion,  unless  the  condition  is  expressly 
limited  to  errors  pointed  out  before  completion  {Turner  and  Skelton,  1879, 
13  Ch.  D.  130) ;  (h)  in  cases  where  on  the  ground  of  hardship  to  the  vendor 
the  Court  would  but  for  the  condition  have  refused  to  decree  specific  per- 
formance with  compensation  {Painter  \.  Newby,  1853,  11  Hare,  26);  and 
(c)  in  cases  where  a  condition  for  rescission  would,  if  there  were  no  condition 
for  compensation,  entitle  the  vendor  to  rescind  rather  than  comply  with  a 
demand  for  compensation  (see  below.  Conditions  for  Rescission). 

A  condition  refusing  compensation  to  the  purchaser  cannot  be  relied  on 
by  the  vendor  as  enabling  him  to  compel  the  purchaser  to  complete  without 
compensation,  if  there  has  been  an  essential  misdescription  or  fraud  on  the 
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vendor's  part  (Portman  v.  3IiU,  1826,  2  Euss.  570 ;  26  E.  E.  175).  On  the 
other  hand,  such  a  condition  will  effectually  preclude  the  pvirchaser  from 
insisting  on  specific  performance  with  compensation  {Terry  and  JVJiite, 
1886,  32  Ch.  D.  14).  The  vendor's  fraud,  however,  or  essential  mis- 
description will  entitle  the  purchaser  to  recover  his  deposit  notwithstanding 
such  a  condition  (this  follows  from  Flight  v.  Booth,  1834,  1  Bnig.  N.  C.  370 ; 
but  Cotton,  L.J.,  doubted  as  to  this  in  Beyfus  and  Masters,  1888,  39  Ch.  D. 
110).  The  condition  is  strictly  construed,  not  only  in  the  vendor's  action 
for  specific  performance,  but  also  in  the  purchaser's  action  for  his  deposit. 
Thus  the  words  "  errors  in  description  "  in  such  a  condition  were  held  not 
to  include  errors  in  the  description  of  the  vendor's  title,  e.g.  where  an 
under-lease  was  described  in  the  particulars  as  a  lease  {Beyfus  and  Masters, 
1888,  39  Ch.  D.  110). 

A  condition  allowing  compensation  to  the  vendor  would  probably 
preclude  the  purchaser  from  obtaining  specific  performance  without  com- 
pensating the  vendor,  and  also  from  rescinding  and  recovering  his  deposit 
on  the  ground  of  unwillingness  to  complete  with  compensation  to  the 
vendor. 

Conditions  as  to  Requisitions. — A  condition  that  the  purchaser's  requisi- 
tions on  the  abstract  if  not  delivered  by  a  given  date  shall  be  considered  as 
waived,  is  strictly  construed,  and  time  is  of  the  essence  whether  so  stated 
or  not  {Oakden  v.  Pike,  1865,  34  L.  J.  Ch.  620).  If,  however,  the  condition 
also  fixes  a  date  for  the  delivery  of  the  abstract,  and  the  vendor  does  not 
'deliver  the  abstract  l)y  the  date  fixed,  the  purchaser  will  be  allowed  a 
reasonable  time  for  sending  in  requisitions  {Uipi^erton  v.  Niclcolson,  1871, 
L.  E.  6  Ch.  436).  If  the  abstract,  though  delivered  in  time,  is  imperfect, 
the  purchaser  is  entitled  to  a  supplemental  abstract  and  to  further  time  for 
sending  in  his  requisitions  {Gray  v.  Foioler,  1873,  L.  E.  8  Ex.  249).  If  the 
vendor  has  no  title  at  all,  then  the  purchaser,  though  too  late  to  send  in 
requisitions,  may  not  only  refuse  to  complete  but  may  possibly  recover  his 
deposit  {Want  v.  Stallihrass,  1873,  L.  E.  8  Ex.  175;  but  the  purchaser's 
right  to  recover  the  deposit  is  made  doubtful  by  the  decision  of  Scott  and 
Alvarez,  [1895]  2  Ch.  603  ;  see  above.  Conditions  as  to  Title).  If  the  vendor's 
title  is  doubtful  merely,  the  purchaser  who  is  by  the  condition  too  late  to 
send  in  requisitions  cannot  refuse  to  complete  on  the  ground  of  doubtful 
title  {Oakden  v.  Pike,  1865,  34  L.  J.  Ch.  620 ;  compare  Scott  and  Alvarez, 
[1895]  1  Ch.  596). 

Conditions  for  Rescission. — The  condition  for  rescission  is  designed  to 
meet  the  case  where  in  the  absence  of  a  condition  the  purchaser  would  be 
entitled  to  recover  his  deposit  and  expenses  on  the  ground  of  the  vendor's 
misdescription  or  defect  in  title.  The  condition  does  not  enable  the  vendor 
to  rescind  if  he  has  been  guilty  of  fraud  (see  Price  v.  Maeaulay,  1852, 

2  De  G.,  M.  &  a  339,  347),  or  if  he  has  no  title  at  all  to  any  part  of  the 
property  {Bowman  v.  Hyland,  1878,  8  Ch.  D.  588 ;  but  this  decision  is 
made  doubtful  by  that  of  Scott  and  Alvarez,  [1895]  2  Ch.  603). 

A  condition  entitling  the  vendor  to  rescind  for  "  objections  and 
requisitions  as  to  title  "  will  not  enable  him  to  rescind  for  a  claim  by 
the  purchaser  for  compensation  in  respect  of  a  misstatement  not  involving 
a  question  of  title.  But  such  a  condition  covers  the  case  of  a  claim  by  the 
purchaser  for  compensation  in  respect  of  a  defect  in  the  title  in  a  matter  as 
to  which  no  actual  misstatement  has  been  made  {Ashhurner  v.  Sewell,  [1891] 

3  Ch.  405  ;  Williams  v.  Edwards,  1827,  2  Sim.  78).  If  the  purchaser's 
claim  is  for  compensation  for  a  misstatement  involving  a  matter  of  title, 
then  a  condition  for  rescission  limited  as  above  applies  if  there  is  no  condi- 
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tion  for  compensation  covering  the  misstatement,  but  does  not  apply  if 
there  is  a  condition  for  compensation  covering  the  misstatement  and  it  is 
proved  or  admitted  that  the  title  is  defective  and  the  vendor's  statement 
consequently  false  {Painter  x.Nevjly,  1853,  11  Hare,  26).  If,  however,  it  is 
not  proved  or  admitted  that  the  title  is  defective,  but  the  question  whether 
the  vendor's  statement  is  false  or  not  depends  on  a  disputed  question  of 
title,  the  claim  for  compensation  would  seem  to  be  covered  by  the  condition 
for  rescission  (see  Maivson  v.  Fletcher,  1870,  L.  E.  6  Ch.  91). 

A  condition  for  rescission  referring  to  "objections  and  requisitions" 
simply  may  through  the  context  be  held  to  refer  only  to  objections  and 
requisitions  as  to  title  {Kitchen  v.  Palmer,  1877,  46  L.  J.  Ch.  611),  or  to 
refer  to  requisitions  other  than  requisitions  as  to  title  {Terry  and  White, 
1886,  32  Ch.  D.  14). 

A  condition  for  rescission  in  case  of  "  objections  and  requisitions  to  or  in 
respect  of  the  title  and  of  all  matters  appearing  upon  the  abstract  or  the 
particulars  or  conditions  of  sale  "  will  cover  a  claim  for  compensation  for  a 
deficiency  in  acreage  {Terry  and  White,  1886,  32  Ch.  D.  14). 

The  condition  does  not  entitle  the  vendor  to  rescind  for  a  re- 
quisition as  to  the  conveyance  unless  this  is  expressly  referred  to  in  the 
condition  {Kitchen  v.  Palmer,  1877,  46  L.  J.  Ch.  611).  A  condition  includ- 
ing requisitions  as  to  conveyance  does  not  cover  the  purchaser's  objection 
to  an  alteration  in  the  draft  conveyance  by  which  the  vendor  seeks  to  im- 
pose on  the  purchaser  a  liability  not  previously  affecting  the  property  and 
not  mentioned  in  the  particulars  or  conditions  (^a?T??;irt?i  v.  C/w/f/,  1885, 
28  Ch.  D.  712).  A  requisition  that  certain  annuitants  shall  join  in  the 
conveyance  is  an  "  objection  to  the  title  "  {Page  v.  Adam,  1841,  4  Beav.  269). 

The  condition  is  usually  expressed  to  meet  the  case  of  requisi- 
tions which  the  vendor  is  unable  or  "  unwilling "  to  comply  with.  The 
vendor's  unwillingness  must  be  reasonable,  not  arbitrary  or  capricious 
{Starr-Bowkctt  and  Sibun,  1889,  42  Ch.  D.  375).  It  would  be  unreasonable 
for  the  vendor  to  refuse  to  procure  encumbrancers  to  join  in  the  con- 
veyance {Jackson  and  Oakshott,  1880,  14  Ch.  D.  851)  unless  the  en- 
cumbrances exceed  the  purchase  money  {Great  Northern  Bailway  and 
Sanderson,  1884,  25  Ch.  l3,  788)  or  the  validity  of  the  encumbrances  is 
hondfide  disputed  by  the  vendor.  But  it  is  reasonable  for  the  vendor  to 
refuse  to  comply  with  a  requisition  on  the  ground  of  expense  {Dames  and 
Wood,  1885,  29  Ch.  D.  626),  even  if  the  expense  is  thrown  on  the  pur- 
chaser, because  the  vendor  cannot  be  sure  that  when  the  costs  are  taxed 
he  will  recover  all  the  expense  from  the  purchaser  {Starr- Bowhett  and 
Sibun,  1889, 42  Ch.  D.  387).  The  form  of  the  vendor's  refusal  is  immaterial 
{ibid.),  and  the  vendor  is  not  bound  to  state  to  the  purchaser  why  he 
is  unwilling  to  comply  with  the  requisition  {Glenton  to  Haden,  1885, 
53  L.  T.  434). 

The  condition  usually  is  "  if  the  purchaser  shall  insist  on  any  objection 
or  requisition."  In  such  a  case  the  vendor  cannot  rescind  merely  because 
the  purchaser  makes  a  requisition ;  the  vendor  must  answer  the  objection 
before  the  purchaser  can  be  said  to  insist  {Greaves  v.  Wilson,  1858, 
25  Beav.  290).  If  after  receiving  the  vendor's  answer  the  purchaser 
repeats  his  requisition,  the  vendor  need  not  give  him  a  locus  penitentice,  but 
may  rescind  at  once  {Duddell  v.  Simpson,  1866,  L.  K.  2  Ch.  102).  If  the 
condition  is  worded  "if  the  purchaser  shall  mahe  any  requisition,"  the 
vendor  may  rescind  directly  the  purchaser  sends  in  any  requisition  {Starr- 
Boivkett  and  Sibun,  1889,  42  Ch.  D.  375). 

A  condition  empowering  the  vendor  to  rescind  "  notwithstanding  any 
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negotiation  or  attempt  to  comply  with  the  requisition,"  does  not  cover  the 
case  of  a  purchaser  saying  that  the  vendor  has  no  j)ower  to  sell,  and  the 
vendor  saying  that  he  has ;  this  is  a  dispute,  not  a  negotiation  {Gardom  v. 
Lee,  1865,  3  H.  &  C.  651).  A  condition  empowering  the  vendor  to  rescind 
"  notwithstanding  any  litigation  "  does  not  enable  the  vendor  to  rescind 
after  the  purchaser  has  brought  an  action  for  the  deposit  and  the  vendor 
has  put  in  his  defence,  the  vendor  having  till  then  resisted  a  valid 
objection  to  his  title  and  claimed  to  retain  the  deposit  on  the  ground  of  the 
purchaser's  default  {Bed  v.  Hamand,  1879, 12  Ch.  D.  1  ;  reversed  on  another 
ground),  nor  does  such  a  condition  enable  the  vendor  to  rescind  after  judg- 
ment has  been  given  against  him  on  the  point  in  dispute  {Arhih  and  Class, 
[1891]  1  Ch.  601). 

A  vendor  who  has  rescinded  under  the  condition  cannot  afterwards 
compel  the  purchaser  to  complete  {Smith  v.  Wallace,  [1895]  1  Ch.  385). 

Conditions  as  to  Expenses.- — Most  of  the  expenses  of  production  and  proof 
of  title  in  relation  to  deeds  and  proof  not  in  the  "vendor's  possession  are  by  the 
Conveyancing  Act,  1881,  s.  3,  subs.  6,  thrown  on  the  purchaser.  The  statutory 
condition  has  been  held  to  throw  on  the  purchaser  the  expense  of  produc- 
tion of  title-deeds  in  the  possession  of  the  vendor's  mortgagee  (  Willett  and 
Argenti',  1889,  60  L.  T.  735),  and  the  expense  of  searching  for  documents 
not  in  the  vendor's  possession  including,  in  the  case  of  leaseholds,  the  lease 
under  which  the  vendor  holds  {Stuart  and  Olivant  and  Seadon,  [1896] 
2  Ch.  328) ;  but  not  to  absolve  the  vendor  from  the  expense  of  procuring 
and  making  an  abstract  of  a  deed  not  in  his  possession  forming  part  of  the 
title  for  the  statutory  or  agreed  period  {Johnson  and  'Tustin,  1885, 
30  Ch.  D.  42),  or  of  obtaining  tlie  execution  of  a  document  necessary 
to  complete  his  title,  c/j.  a  surveyor's  certificate  {Moody  and  Yates,  1885, 
30  Ch.  D.  344). 

A  condition  that  the  purchaser  "  shall  have  proper  surrenders, 
conveyances,  or  assignments  at  his  own  expense "  will  not  relieve  the 
vendor  of  the  expense  of  ])rocuring  the  concurrence  of  necessary  parties 
{ParamoreY.  Greenslade,l'^h'd,l '^wi.  &  U.  541);  but  a  slightly  diil'erent 
condition  was  successful  in  Willett  and  Argenti,  1889,  60  L.  T.  735.  A 
condition  throwing  the  expense  of  stamping  unstamped  documents  on  the 
purchaser  is  void  as  to  instruments  executed  after  the  16th  of  May  1888 
(Stamp  Act,  1891,  s.  117). 

Conditions  as  to  Completion. — Conditions  relating  to  completion  usually 
fix  a  time  for  completion,  making  interest  payable  by  the  purcliaser  if  com- 
pletion is  delayed,  and  providing  that  up  to  a  given  date  the  vendor,  and 
after  that  date  the  purchaser,  is  to  be  entitled  to  possession  or  receipt  of  the 
rents  and  profits  and  liable  for  outgoings. 

The  time  fixed  by  the  condition  for  completion  is  not  of  the  essence  of 
the  contract  {Roberts  v.  Berry,  1853,  3  De  G.,  M.  &  G.  284),  unless  this  is 
expressly  stipidated  or  the  Court  infers  from  the  nature  of  the  property 
(e.g.  a  public-house  sold  as  a  going  concern,  Cowles  v.  Gale,  1871,  L.  li. 
7  Ch.  12)  or  the  circumstances  of  the  case  that  the  parties  intended  time  to 
J)e  essential.  A  stipulation  that  interest  shall  be  paid  in  case  of  delay  may 
lead  the  Court  to  infer  that  time  was  not  intended  to  be  essential  (  Wehb  v. 
Hughes,  1870,  L.  R  10  Eq.  281).  If  time  is  not  of  the  essence,  the  default- 
ing party  is  allowed  a  reasonable  time  to  complete  {Hou'e  v.  Smith,  1884, 
27  Ch.  1).  89),  with  this  exception  that  if  the  vendor  has  no  title  at  all  the 
purchaser  may  rescind  at  once,  even  before  the  date  fixed  for  completion 
(Forrer  v.  Nash,  1865,  35  Beav.  171). 

A  condition  making  interest  payable  if  completion  is  delayed  "  through 
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the  purchaser's  default "  entitles  the  vendor  to  interest  if  the  purchaser  is  in 
default  notwithstanding  that  the  interest  exceeds  the  rents  and  profits 
{Tewart  v.  Zawson,  1856,  3  Sm.  &  G-.  307).  A  condition  making  interest 
payable  if  completion  is  delayed  "  from  any  cause  whatever  "  or  "  from  any 
cause  whatever  except  the  wilful  default  of  the  vendor,"  will  entitle  the 
vendor  to  interest  not  only  where  the  purchaser  is  in  default,  but  where  the 
vendor  is  unintentionally  in  default  (Williams  v.  Glenton,  1866,  L.  E. 
1  Ch.  200  ;  mtling  and  Mcrton,  [1893]  3  Ch.  269).  If  the  vendor  knew  at 
the  time  he  entered  into  the  contract  that  there  was  a  difficulty  in  the  title 
which  he  would  not  be  able  to  overcome  by  the  date  fixed  for  completion, 
his  default  is  wilful  {Young  and  Harston,  1885,  31  Ch.  D.  168 ;  Hetling  and 
Merton,  [1893]  3  Ch.  269).  Carelessness  in  stating  the  vendor's  title  is 
not  wilful  default  {Mayoi^  of  London  and  Tubhs,  [1894]  2  Ch.  524). 

A  condition  that  the  purchaser  shall  be  let  into  possession  or  receipt  of 
rents  and  profits  by  a  certain  day  entitles  the  purchaser  to  the  rents  or 
profits  from  that  day  (including  where  the  vendor  is  in  possession  an  occu- 
pation rent),  but  not  to  damages  for  loss  of  possession  (according  to  the  rule 
in  Flureau  v.  Thornhill,  1776,  2  Black.  W.  1078  ;  contra,  Royal  Bristol,  etc.  v. 
Bomash,  1887,  35  Ch.  D.  390),  unless  the  vendor  is  guilty  of  fraud  or 
wilfully  refuses  to  complete,  in  which  case  the  purchaser  can '  obtain 
specific  performance  of  the  contract  and  damages  for  the  loss  of  possession 
{Jacqnes  v.  Millar,  1877,  6  Ch.  D.  153). 

A  condition  that  the  vendor  shall  discharge  the  outgoings  up  to  a  certain 
date  entitles  the  purchaser  to  recover  for  outgoings  incurred  before  the  con- 
tract but  not  discovered  till  after  completion  {Midgley  v.  Cop2^ock,  1879, 
4  Ex.  D.  309).  There  is  sometimes  a  difficulty  in  saying  whether  the  ex- 
pense of  work  done  by  a  local  authority  {e.g.  paving  expenses)  is  within 
the  condition  or  not.  If  the  work  is  completed  before  the  property  is  sold, 
then,  in  cases  under  the  Public  Health  Act,  1875,  the  expense  is  an 
outgoing  within  the  condition  and  payable  by  the  vendor,  although  the  final 
demand  for  payment  was  made  after  the  property  was  sold  {Bettesworth  and 
Richer,  1888,  37  Ch.  D.  535).  In  one  case  the  expenses  of  demolition  under 
the  Metropolitan  Building  Act,  1855,  were  held  to  be  an  outgoing  payable 
by  the  vendor  under  the  condition,  although  the  work  was  not  clone  till  after 
the  date  fixed  for  completion  {Tuhbs  v.  Wynne,  [1897]  1  Q.  B.  74,  where  by 
another  condition  the  vendor  "  reserved  the  right  to  comply  with  the  require- 
ments of  the  local  authority  with  respect  to  the  condition  of  the  buildings 
before  completion  of  the  ]3urchase,  notice  having  been  served  to  pull 
down  "). 

Sale  in  Lots. — On  a  sale  in  lots  restrictions  mentioned  in  the  conditions 
of  sale  may  be  construed  as  intended  for  the  benefit  of  the  vendor  only  or 
for  the  common  advantage  of  all  the  purchasers  (see  General  Building 
Scheme).  The  condition  "the  vendor  reserves  the  right  of  selling  the 
unsold  lots  either  subject  to  or  not  subject  to  the  restrictions  "  is  sufficient 
to  prevent  the  purchasers  from  setting  up  a  general  building  scheme, 
{Sidney  v.  Clarkson,  1865,  35  Beav.  118). 

A  condition  that  the  purchaser  of  the  "  largest  lot  "  shall  have  the  title- 
deeds  gives  the  deeds  to  the  purchaser  of  the  lot  largest  in  area  not  in  value 
{Griffiths  V.  Hatehard,  1854,  1  Kay  &  J.  17),  and  not  to  the  purchaser  of  the 
largest  aggregate  area  made  up  by  several  lots  {Scott  v.  Jackman,  1855,  21 
Beav.  110). 

Sale  hy  Trustees. — Trustees  may  use  such  conditions  as  to  title  as  they 
think  fit  (Trustee  Act,  1893,  s.  13),  but  must  not  use  unnecessarily  de- 
preciatory conditions  {Dance  v.  Goldingham,  1873,  L.  E.  8  Ch.  902).     But  a 
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purchaser  buying  from  a  trustee  who  has  used  unnecessarily  depreciatory 
conditions  cannot  object  to  the  title  on  that  ground,  and  is  protected  before 
the  execution  of  the  conveyance,  unless  it  appears  that  the  consideration  for 
the  sale  was  thereby  made  inadequate,  and,  after  the  execution  of  the  convey- 
ance, is  protected  in  every  case  except  that  of  his  collusion  with  the  trustee 
(Trustee  Act,  1893,  s.  14). 

Sale  hy  the  Court. — On  a  sale  by  the  Court  conditions  are  prepared  by 
one  of  the  conveyancing  counsel  of  the  Court,  unless  the  judge  otherwise 
directs  (R.  S.  C,  1883,  Order  51,  r.  2),  In  the  case  of  small  properties  the  sale 
is  generally  made  out  of  Court  under  Order  51,  r.  la.  It  is  said  that  greater 
good  faith  and  accuracy  is  necessary  in  a  sale  by  the  Court  than  in  other 
sales  {In  re  Arnold,  1880,  14  Ch.  D.  270). 

[Authorities. — See  further.  Dart  on  Vendors  and  Purchasers  (ed.  1888),. 
and  Webster  on  Conditions  of  Sale  (ed.  1896).] 


Condonation. — See  Divorce. 

Conduct  of  Action  ;  Proceedings.— See  Parties: 

Conduct  of  Sale.— See  Sale. 


Conference  (in  Litigation).— A  conference  is  a  meeting 
between  a  counsel  and  the  solicitor  instructing  him  in  a  case  for  the 
purpose  of  considering  or  advising  upon  it,  or  any  stage  or  development' 
of  it.    See  Consultation. 


Confession. — A  direct  admission  or  acknowledgment  of  his  guilt 
by  a  person  who  has  committed  a  crime.  It  may  be  judicial  or  extra- 
judicial. 

JudAcial  Confessions. — The  old  books  specify  four  forms  of  judicial 
confession. 

{a)  A  plea  of  guilty  on  arraignment  for  an  indictable  offence,  on  which, 
instead  of  proceeding  to  trial,  the  Court  directed  judgment  quod  cogjiovit 
indictamentum  (Fowlter's  case,  1615,  11  Co.  Eep.  66).  A  plea  of  not  guilty 
made  and  recorded  could  be  withdrawn,  and  a  confession  made  and 
recorded  in  its  stead.  The  plea  is  not  conclusive,  nor  even  evidence  in 
proceedings  for  the  civil  damage  caused  by  the  offence  being  regarded 
as  res  inter  alios  acta.  A  prisoner  who  thus  pleads  guilty  is  "adjudged 
guilty  on  his  own  confession."  In  old  times  a  distinction  was  drawn 
between  conviction  by  verdict  and  conviction  on  confession ;  but  a 
conviction  in  modern  Acts  seems  to  include  a  plea  of  guilty  (B.  v. 
£lahi/,  [1894]  2  Q.  B.  170).  Hale  (1  P.  C.  24)  says  that  a  Court  ouglit  not 
to  record  the  confession  of  a  person  under  twenty-one,  but  should  put  him 
to  plead  not  guilty. 

(b)  A  plea  of  guilty  by  an  approver  who  prayed  to  have  a  coroner 
appointed  to  whom  he  might  relate  all  the  circumstances  of  the  offence 
(3  Co.  Inst.  129).     See  Approver. 

(c)  A  confession  before  a  coroner  in  a  church  or  other  sanctuary,  as  a 
preliminary  to  abjuring  the  realm  (see  Sanctuary). 
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(d)  Submission  on  indictment  for  a  misdemeanour  to  a  fine  without 
direct  admission  of  guilt.  In  such  a  case  the  accused  posuit  se  in  gratiam 
regis  (Lambarde,  Eirenarcha,  bk.  iv.  c.  9  ;  Hawk.,  P.  C,  bk.  ii.  c.  81,  s.  3). 

To  these  must  be  added  (e)  confessions  made  before  a  magistrate,  or  in 
open  Court  during  a  preliminary  inquiry  into,  or  on  the  summary  trial  of  a 
criminal  olfence,  as  to  which,  see  Caution  ;  and  1  Hale,  P.  C.  304,  as  to 
such  confessions  in  the  case  of  treason. 

A  judicial  confession  is  not  necessarily  a  confession  of  legal  guilt,  but 
of  the  facts  charged  instead  of  denying  them,  and  may  amount  to  an 
admission  claiming  the  verdict  of  a  jury.  So  it  does  not  preclude  the 
culprit  from  taking  exception  to  the  indictment  or  moving  in  arrest  of 
judgment,  nor  is  it  a  bar  to  the  grant  of  a  special  case  for  the  Court  for 
Crown  Cases  Eeserved  {R.  v.  Broivn,  1890,  24  Q.  B.  D.  357).  The  law  as 
to  demurrer,  which  confesses  the  facts,  is  a  further  illustration  of  this  rule 
(Hawk.,  P.  C.  334,  bk.  ii.  c.  31,  s.  5). 

(/)  A  confession  or  admission  by  a  person  when  called  as  a  witness  is,  as 
a  general  rule,  admissible  against  him  on  a  charge  for  committing  the 
olfence  committed  if  made  freely  and  voluntarily,  and  after  proper  caution 
that  he  is  not  bound  to  criminate  himself  {R.  v.  Garhett,  1847,  1  Den.  Cr.  C. 
236 ;  R.  V.  Mcrceron,  1818,  2  Stark.  N.  P.  366). 

Under  certain  statutes  a  man  is  bound  to  answer  criminating  questions, 
but  usually  the  Act  prohibits  the  use  against  a  man  of  a  confession  thus 
extracted ;  though  the  prohibition  does  not  prevent  prosecution  on 
evidence  obtained  in  consequence  of  such  a  confession. 

Extra-judicial  Confessions. — Extra-judicial  confessions  are  voluntary 
admissions  of  guilt  made  elsewhere  than  in  a  Court  of  justice,  and  not 
obtained  by  fear,  folly,  ignorance,  or  inducement  from  a  person  in  authority. 
See  Admission  in  Criminal  Cases. 

There  are  innumerable  decisions  on  the  particular  facts  which  will  or  will 
not  constitute  a  fatal  inducement  collected  in  Archbold  (21st  ed.),  261-267. 
They  may  be  classified  as  (1)  admissions  to  police  officers  or  persons  who 
have  the  accused  in  custody,  or  are  making  inquiry  of  him  on  suspicions 
entertained  ;  (2)  admissions  to  masters  or  employers  against  whom  the 
offence  is  supposed  to  have  been  committed.  Threats  by  such  persons  to 
take  the  accused  before  a  magistrate,  or  suggestions  that  it  will  be  better 
to  make  a  clean  breast  of  it,  and  the  like,  are  destructive  of  the  admissibility 
of  a  confession  so  extracted.  It  is  said  that  where  the  offence  is  not 
against  a  master  or  employer  a  confession  by  a  servant  to  him,  even  on 
inducement,  is  admissible  (R.  v.  More,  1852,  2l"^L.  J.  M.  C.  199).  This  rests 
on  the  supposed  rule  that  exhortations,  admonitions,  or  threats  from 
persons  not  directly  concerned  in  the  apprehension,  prosecution,  or 
examination  of  the  accused  are  not  to  be  taken  account  of.  Many  authorities 
exist  for  this  rule  {R.  v.  Taylor,  1839, 8  Car.  &  P.  733),  which  can  be  justified 
only  by  judge-made  laws,  since  all  the  lieges  in  theory  are  equally  entitled 
and  concerned  to  bring  offenders  to  justice  ;  and  the  rule  needs  to  be 
narrowly  guarded  in  its  application.  Thus  a  confession  made  by  a  woman 
under  pressure  from  her  husband  would  be  rejected  even  if  she  repeated  it 
in  Court  (27  Ass.  pi.  50). 

As  to  confessions  by  a  penitent,  see  Confession  and  Absolution. 

As  to  confessions  to  medical  men,  see  Wilson  v.  Rastall,  1792,  4  T.  K. 
753;  2  E.  Ii.  516.  Admissions  of  guilt  to  a  legal  adviser  stand  in  a 
different  position.  While  a  lawyer  consulted  as  to  the  means  of  committing 
a  crime  is  not  entitled  to  claim  privilege,  a  lawyer  retained  to  defend  a 
person  accused  of  crime  is  privileged  absolutely,  if  the  client  so  desires,  from 
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giving  any  evidence  as  to  statements  or  admissions  made  to  him  by  liis 
client,  nor  can  he  get  rid  of  the  privilege  by  discharging  himself  from  the 
retainer  (E.  v.  Cox,  1885,  14  Q.  B.  D.  153).    See  also  Admissions;  Caution ; 

PRIVILEGE. 

[Authorities.— 2  Hale,  P.  C.  225 ;  Archbold,  21st  ed.,  261-267 ;  Pmss.  on 
Crimes,  6th  ed.,  vol.  iii.  p.  477 ;  Mayne,  Cri7n.  Law  of  India,  1896,  p.  918.] 


Confession  and  Absolution.— The  Church  of  England 
distinctly  recognises  two  kinds  of  confession  and  absolution — (a)  public  or 
general ;  and  (b)  private  or  particular. 

(a)  Public  or  general  confession  forms  a  part  of  the  congregational  share 
in  the  daily  Order  for  Morning  and  Evening  Prayer,  and  in  the  Office  for  the 
Holy  Communion.  The  correlative  absolution  the  rubrics  direct  to  be  pro- 
nounced at  Morning  or  Evening  Prayer  "  by  the  priest  alone,"  at  the  Holy 
Communion  "  by  the  priest  (or  the  bishop  being  present),"  in  both  cases  ex- 
cluding a  deacon.  This  absolution  is  of  a  declaratory  or  ministerial 
character. 

(b)  Private  or  particular  confession  with  its  correlative  absolution  is 
included  under  the  Sacrament  of  Penance  in  Art.  xxv.  It  is  not  one  of 
the  two  Sacraments  of  the  Gospel  "  generally  (i.e.  universally)  necessary  to 
salvation"  (Church  Catechism). 

But  it  is  clearly  enjoined  in  the  case  of  individual  doubt  or  scruple 
(see  the  Exhortation  in  the  Holy  Communion  Office,  and  the  Homily  of 
Pepentance),  and  a  Form  is  expressly  provided  in  the  Office  for  the  Visitation 
of  the  Sick.  This  absolution  is  of  a  discretionary  or  judicial  kind,  and  its 
granting  or  witholding  is  a  part  of  the  commission  conferred  in  terms  at 
the  Ordination  of  Priests.  The  Prayer-Book  (including  the  Ordinal)  is  part 
of  the  statute  law  of  the  land,  and  it  is  thus  a  legal  as  well  as  an  ecclesias- 
tical duty  on  the  part  of  any  priest,  having  the  cure  of  souls,  to  hear  the 
confession  of  any  parishioner  who  desires  it,  whether  as  a  preliminary  to 
presenting  himself  at  the  Holy  Communion,  or,  in  the  case  of  a  sick  person, 
in  consequence  of  being  "  moved  "  thereto  by  the  priest,  as  directed  by  the 
Rubric. 

An  important  question  has  been  periodically  mooted,  l)ut  never  authori- 
tatively decided,  Whether  the  confession  of  a  penitent  is  privileged  from 
disclosure  in  evidence  ?  As  regards  a  priest  of  the  Church  of  England,  he 
would  commit  an  ecclesiastical  offence  in  disclosing  such  a  confession  (see 
Canon  113  of  1603).  It  is  not  at  all  clear  that  legal  compulsion  could  be 
employed  to  force  disclosure.  The  leading  text-writers  are  in  direct  conflict 
on  the  question.  Compare  Best  on  Evidence,  8th  ed.,  1893,  pp.  532-535, 
with  Pitt-Taylor  on  Evidence,  9th  ed.,  1895,  p.  596.  [See  Privileged 
Communications.] 

The  judicial  dicta  in  England  are  also  conflicting.  As  against  an 
alleged  ruling  of  BuUer,  J.,  in  B.  v.  Sparkes,  must  be  set  the  doubts  of 
Lord  Kenyon,  C.J.,  in  Du  Barri  v.  Livette,  1791,  Peake,  108  ;  3  E.  II. 
655;  of  Best,  C.J.,  in  Broad  y.  Pitt,  1828,  3  Car.  &  P.  518;  of  Alderson, 
B.,  in  B.  V.  Griffin,  1853,  6  Cox,  C.  C.  219. 

As  to  the  pre-Reformation  usage,  there  is  no  doubt  but  that  statements 
made  to  a  priest,  under  seal  of  confession,  were  privileged  from  disclosure. 
This  has  never  been  seriously  controverted,  and  the  question  thus  resolves 
itself  into  an  inquiry  whether  the  privilege  formerly  existing  has  since 
been  taken  away. 

In  B.  V.  Hay,  1860,  2  F.  &  F.  4,  Hill,  J.,  differentiated  between  what 


2G6  CONFESSION  AND  AVOIDANCE 

was  clone  and  what  was  said.  If  this  distinction  be  sound,  what  is  said  is 
still  privileged.  See  the  lucid  note  of  the  late  Mr.  Einlason  appended  to 
the  report  of  this  case. 

The  practice  of  private  confession  undoubtedly  fell  into  comparative 
desuetude  in  the  eighteenth  century  so  far  as  regarded  the  Church  of 
England ;  while  at  the  same  time  Eoman  Catholics  in  England  laboured 
under  severe  penal  restrictions.  So  it  is  not  surprising  that  the  Courts  of 
law  did  not  go  out  of  their  way  to  recognise  a  privilege  which  would  hardly 
have  been  openly  claimed.  And  it  was  just  during  this  period  that  the 
judge-made  law  of  evidence  was  being  built  up.  Still,  the  privilege  did 
subsist  in  theory,  and  might  have  been  set  up  in  practice. 

On  the  whole,  while  recognising  the  very  grave  doubts  of  learned 
writers,  there  would  seem  to  be  good  ground  for  the  expectation  advanced  in 
Phill.  Ecd.  Law,  2nd  ed.,  1895,  i.  547,  that  "  when  this  question  is  again 
raised  in  an  English  Court  of  justice,  that  Court  will  decide  it  in  favour 
of  the  inviolability  of  the  confession,  and  expound  the  law  so  as  to  make 
it  in  harmony  with  that  of  almost  every  other  Christian  State." 


Confession   and   Avoidance— See  Avoidance,  Plea   in 
Confession  and. 


Confession,  Judgement  by. — See  Cognovit  Actionem. 

Confession  of  Defence.— See  Defence. 


Confidential  Communications.— See  Privileged  Com- 
munications. 


Confirmation. — See  Baptism;  Christian  Name;  Conge  d'Elire. 


Confiscation  {Confiscari)  in  the  Eoman  law  meant  seizing  or 
taking  into  the  hands  of  the  emperor,  and  transfer  to  the  Imperial 
fiscus  or  Treasury.  It  appears  to  have  been  applied  equally  to  land  and 
goods  (3  Co.  Inst.  227).  In  Enghsh  law,  forfeiture  (Jorisjadura)  is  the 
term  ordinarily  applied  to  the  exercise  of  this  right.  Coke  (3  Inst.  227) 
regards  confiscata  and  forisfada  as  synonymous  terms,  and  Blackstone 
(1  Com.  299)  adopts  his  opinion.  But  in  other  old  authors  a 
distinction  was  drawn  between  forfeiture  and  confiscation.  Goods 
and  lands  were  said  to  be  forfeited  only  on  attainder;  and  the 
forfeiture  might  be  to  the  immediate  lord  of  the  attainted  person, 
and  did  not  necessarily  involve  confiscation  into  the  king's  hands. 
Staundforde  {PI.  Cor.  bk.  iii.)  distinguishes  between  Ucns  confisques,  waifte, 
and  forfeiture  (cc.  24,  25,  26).  Bona  vacantia,  waifs  {Una  loaviata),  and 
goods  found  in  possession  of  an  alleged  felon,  and  disclaimed  by  him,  or 
goods  the  proceeds  of  a  crime  not  claimed  by  the  appellor  in  an  appeal 
of  robbery  or  larceny,  were  said  to  be  confiscated.  As  to  confiscation 
of  lands  for  crime  or  in  default  of  heirs,  see  Escheat  ;  as  to  confiscation  of 
goods,  see  Forfeiture.     The  estreat  of  recognisances  is  always  described 
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as  forfeiture,  and  not  as  confiscation.     Charters  are  sometimes  said  to  be 
confiscated  when  revoked  by  scire  facias. 

2.  Under  certain  classes  of  statutes,  particularly  those  relating  to 
customs,  excise,  and  explosives,  power  is  given  to  confiscate  or  forfeit 
goods  in  respect  whereof  a  breach  of  the  law"  is  committed  (see  Customs  ; 
Excise  ;  Explosives).  The  risk  of  confiscation  for  breach  of  port  regulations 
or  revenue  laws  is  not  taken  by  insurers  (see  2  Arnould,  Marine  Ins.,  6th 
ed.,  840). 

3.  The  Crown  is  said  to  have  the  right  of  eminent  domain  to  confiscate  or 
appropriate  the  lands  of  the  lieges  for  the  defence  of  the  realm  (see 
Eminent  Domain).  A  similar  prerogative  existed  under  the  title  of 
Purveyance,  but  is  now  abolished,  except  as  to  the  right  to  impress 
vehicles  for  military  purposes. 

4.  The  right  of  confiscation  in  theory  extends  to  the  property  of  alien 
enemies  found  within  the  realm  during  a  state  of  war,  but  in  practice 
is  exercised  in  moderation,  if  at  all  (see  Wheaton,  l7it.  Laiu,  ed.  Boyd,  s.  298). 

5.  In  its  popular  sense,  confiscation  means  either  robbery  under  forms  of 
law,  with  the  sanction  of  the  sovereign  power ;  or  depriving  a  man  under 
parliamentary  authority  of  his  property,  with  or  without  adequate 
compensation. 

\_AutJioritics. — Jacob,  Laiv  Lex,  s.v.  "  Confiscata  " ;  Vin.  Abr. ;  Bac.  Abr.'\ 


Conflict  of  Law  and  Equity.— Before  the  Judicature 
Act,  1873,  the  rules  of  common  law  and  equity  with  reference  to  certain 
matters  (some  of  which  are  more  particularly  referred  to  below)  were  at 
variance,  though  it  has  been  doubted  whether  there  are  any  principles  of 
law  which  were  differently  affirmed  in  the  Court  of  equity  and  the  Courts 
of  common  law,  which,  dealing  with  the  same  matters  for  the  purpose  of 
different  remedies,  necessarily  looked  at  those  matters  from  different  points 
of  view  (see  per  Lord  Esher,  M.  R.,in  In  re  Terry  &  Whites  Contract,  1886, 
32  Ch.  D.  at  pp.  20,  21).  Upon  the  passing  of  the  Judicature  Act,  1873, 
advantage  was  taken  of  the  union  of  the  several  Courts  whose  jurisdiction 
was  thereby  transferred  to  the  High  Court  of  Justice,  to  amend  and 
declare  the  law  to  be  thereafter  administered  in  England  as  to  certain 
matters  therein  mentioned,  including  the  following.  The  legal  right  which 
a  tenant  for  life  without  impeachment  of  waste  had  to  commit  what  is 
known  as  "  equitable  waste,"  such  as  the  felling  of  ornamental  timber,  was 
taken  away,  unless  expressly  conferred  by  the  instrument  creating  his 
estate.  No  merger  can  now  take  place  by  operation  of  law  only  of  any 
estate,  the  beneficial  interest  in  which  would  not  be  deemed  to  be  merged 
or  extinguished  in  equity  (see  Snov)  v.  Boycott,  [1892]  3  Ch.  110).  At 
common  law  a  chose  in  action  was  not  generally  assignable,  but  in  equity 
such  an  assignment  operated  by  way  of  agreement  to  permit  the  assignee 
to  use  the  name  of  the  assignor.  Now,  any  absolute  assignment  by  writing 
under  the  hand  of  the  assignor  (not  by  way  of  charge  only)  of  any  debt  or 
other  legal  chose  in  action,  of  which  express  notice  in  writing  is  given  to 
the  debtor  or  person  liable,  is  effectual  in  law  (subject  to  any  prior  equities) 
to  pass  and  transfer  the  legal  right  to  the  debt  or  chose  in  action,  and  all 
legal  and  other  remedies  for  the  same.  See  Assignments  of  Ciioses  in 
Action,  At  law,  time  was  always  of  the  essence  of  the  contract,  but  in 
equity  only  where  expressly  stipulated  or  necessarily  implied,  except  as 
to  mercantile  contracts  (see  per  Cotton,  L.J.,  in  Renter  v.  i^iala,  1879,  4 
C.  P.  D.  at  p.  249). 
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In  questions  relating  to  the  custody  and  education  of  infants,  the  rules 
of  equity  prevail.  And  generally  in  all  other  matters  in  which  there  was 
any  contlict  or  variance  between  the  rules  of  equity  and  the  rules  of 
the  common  law  with  reference  to  the  same  matter,  the  rules  of  equity  now 
prevail  (J.  A.,  1873,  s.  25).  The  Judicature  Acts  did  not  abolish  the 
distinction  between  law  and  equity,  or  enact  that  legal  and  equitable  rights 
should  be  treated  as  identical,  but  the  Court  is  now  a  Court  of  complete 
jurisdiction,  and  administers  both  legal  and  equitable  principles  (see  Pvgh 
V.  Heath,  1882,  7  App.  Cas.  at  p.  237 ;  Joseph  v.  Lyons,  1884,  15  Q.  B.  D. 
at  pp.  285-287). 

In  addition  to  the  examples  given  above,  the  following  cases  will  serve 
to  illustrate  the  operation  of  the  Judicature  Acts  in  this  respect. 

The  equity  rule  established  by  the  House  of  Lords  in  Darston  v.  Lord 
Orford  (1702,  Pr.  Ch.  188,  CoUes,  229)  now  prevails  both  at  law  and  in 
equity,  and  therefore  if  an  executor  or  administrator,  after  commencement 
of  a  creditor's  action,  and  before  judgment,  voluntarily  pays  any  creditor  in 
full,  he  will  be  considered  as  having  made  a  good  payment,  and  will  be 
allowed  it  in  passing  his  account  (per  Jessel,  M.  E.,  in  In  re  Eadcliffc,  1878, 
7  Ch.  D.  733 ;  followed  in  Vihart  v.  Coles,  1890,  24  Q.  B.  D.  364;  and  see 
In  re  Wells,  1890,  45  Ch.  D.  569). 

Where  a  Court  of  equity  would  compel  specific  performance  {q.v.)  of  an 
agreement  for  a  lease  (see  Landlord  and  Tenant)  by  the  execution  of  a 
lease,  the  case  of  a  tenant  in  possession  under  such  an  agreement  must  now 
be  treated  both  in  the  Equity  and  Common  Law  Divisions  as  if  such  a  lease 
had  been  actually  granted  {Walsh  v.  Lonsdale,  1882,  21  Ch.  D.  9;  Swain 
V.  Ayres,  1888,  21  Q.  B.  D.  at  p.  293 ;  Loiuther  v.  Heaver,  1889,  41  Ch.  D. 
at  p.  264).  But  this  equitable  doctrine  can  be  applied  only  where  the 
Court  has  concurrent  jurisdiction  in  law  and  equity  (see  Foster  v.  Beeves, 
[1892]  2  Q.  B.  255).  In  a  case  under  the  Statute  of  Limitations,  the 
effect  of  an  order  of  foreclosure  as  vesting  for  the  first  time  the  equitable 
title  in  the  person  who  previously  as  mortgagee  had  the  legal  estate,  must 
now  be  recognised  in  the  High  Court,  assuming  that  there  would  previously 
have  been  any  conflict  on  this  point  between  law  and  equity  (Heath  v. 
Fngh,  1881,  6  Q.  B.  D.  345,  362;  1882,  7  App.  Cas.  235,  237). 

At  law  a  contract  under  seal  could  be  discharged  only  by  performance, 
or  by  a  contract  also  under  seal.  According  to  the  rule  in  equity,  accord  and 
satisfaction  (q.v.)  must  now  be  taken  to  be  an  answer  to  an  action  for  a 
specialty  debt  (Steeds  v.  Steeds,  1889,  22  Q.  B.  D.  537). 

The  doctrine  laid 'down  in  Tulk  v.  Moxhay,  1848,  2  Ph.  Ch.  774,  as  to  the 
enforcement  in  equity  against  a  purchaser  with  notice  of  a  covenant 
restrictive  of  the  user  of  land,  independently  of  the  question  whether  the 
covenant  does  or  does  not  run  with  the  land  at  law,  will  now  prevail,  and 
wherever  the  facts  admit  of  it,  such  cases  must,  it  seems,  be  decided  upon 
the  question  of  notice  alone  (see  Smith,  Leading  Cases,  10th  ed.,  pp.  85,  86). 

As  to  matters  of  practice,  where  no  special  provision  is  contained  in 
the  rules  of  the  Supreme  Court,  and  there  is  a  variance  between  the  former 
Chancery  and  common  law  practice,  the  most  convenient  rule  is  to  prevail. 
Sec.  25  of  the  Judicature  Act,  1873,  does  not  refer  to  rules  of  practice. 

Conflict  of  Laws  is  a  short  title  to  describe  that  branch  of  the 
private  law  of  nations  which  deals  with  cases  in  which  differing  laws  of 
different  communities  come  into  collision.  On  the  continent  of  Europe 
it  is  usually  called  Phivate  International  L.vw  (q.v.). 
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Prof.  Dicey,  examining  the  relative  value  of  the  two  terms,  gives  an 
example  of  the  kind  of  case  in  which  a  "conflict"  arises:  "  H.  and  W., 
Portuguese  subjects,  are  first  cousins.  By  the  law  of  Portugal  they  are 
legally  incapable  of  intermarriage.  They  come  to  England,  and  there  marry 
each  other  in  accordance  with  the  formalities  required  by  the  English 
Marriage  Acts.  Our  Courts  are  called  upon  to  pronounce  upon  the  validity 
of  the  marriage.  If  the  law  of  England  be  the  test,  the  marriage  is  valid;  if 
the  law  of  Portugal  be  the  test,  the  marriage  is  invalid.  The  question  at  issue, 
it  may  be  said,  is  whether  the  law  of  England  or  the  law  of  Portugal  is  to 
prevail."  Here  we  have  a  conflict,  and  the  branch  of  law  which  contains  rules 
for  determining  it  may  be  said  to  deal  with  the  conflict  of  laws,  and  be,  for 
brevity's  sake,  called  hj  that  title.  The  defect,  however,  of  the  name  is  that 
the  supposed  "conflict"  is  fictitious,  and  never  really  takes  place.  If  English 
tribunals  decide  the  matter  in  hand,  with  reference  to  the  law  of  Portugal, 
they  take  this  course  not  Ijecause  Portuguese  law  vanquishes  English  law, 
but  because  it  is  a  principle  of  the  law  of  England  that,  under  certain  cir- 
cumstances, marriages  between  Portuguese  subjects  shall  depend  for  their 
validity  on  conformity  with  the  law  of  Portugal  {Conji.  of  Lavjs,  p.  12). 

Of  the  expression  Private  International  Law,  he  says  it  "  is  handy  and 
manageable.  It  brings  into  light  the  great  and  increasing  harmony  between 
the  rules  as  to  the  application  of  foreign  law  whicli  prevails  in  all  civilised 
countries  " ;  but  it  is  inaccurate,  confounding  as  it  does  "  two  classes  of  rules 
which  are  generically  different  from  each  other.  The  principles  of  inter- 
national law,  properly  so  called,  are  truly  '  international,'  because  they 
prevail  between  or  among  nations ;  but  they  are  not  in  the  proper  sense 
of  the  term  '  laws,'  for  they  are  not  connnands  proceeding  from  any 
sovereign.  On  the  other  hand,  the  principles  of  private  international 
law  are  '  laws '  in  the  strictest  sense  of  that  term,  for  they  are  commands 
proceeding  from  the  sovereign  of  a  given  State." 

Prof.  Holland  objects  to  the  term,  because  it  "  should  mean,  in  accord- 
ance with  that  use  of  the  word  'international'  which,  besides  being  well 
established  in  ordinary  language,  is  both  scientifically  convenient  and 
etymologically  correct,  'a  private  species  of  the  body  of  rules  which  prevails 
between  one  nation  and  another.'  Nothing  of  the  sort  is,  however,  intended ; 
and  the  unfortunate  employment  of  the  phrase,  as  indicating  the  principles 
whicli  govern  the  choice  of  the  system  of  private  law  applical)le  to  a  given 
class  of  facts,  has  led  to  endless  misconception  of  the  true  nature  of  this 
department  of  legal  science  "  {Juris^midcnre,  7th  ed.,  370). 

Other  more  accurate  terms  have  l)ecn  proposed  (see  Prof.  Holland's 
Jurisprudeticc,  p.  370),  but  none  of  them  have  proved  as  convenient  as  those 
in  question. 

Prof.  Westlake  prefers  the  term  Private  International  Law,  which  he 
adopts  without  discussion,  and  Prof.  Woolsey  justifies  its  use  on  the  follow- 
ing grounds :  "  It  is  called  Private  because  it  is  concerned  with  the  private 
rights  and  relations  of  individuals.  It  differs  from  territorial  or  municipal 
law,  in  that  it  may  allow  the  law  of  another  territory  to  be  the  rule  of 
judgment  in  preference  to  the  law  of  that  territory  in  which  the  case  is 
tried.  It  is  International  because,  with  a  certain  degree  of  harmony. 
Christian  States  have  come  to  adopt  the  same  principles  in  judicial  decisions, 
where  different  municipal  laws  clash.  It  is  called  Ijaw,  just  as  Public 
International  Law  is  called,  not  as  imposed  by  a  superior,  Ijut  as  a  ride 
of  action  freely  adopted  by  the  sovereign  power  of  a  country,  either  in 
consideration  of  its  being  so  adopted  by  other  countries,  or  of  its  essential 
Justice.     And  this  adoption  may  have  taken  place  through  express  law, 
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giving  direction  to  Courts,  or  through  power  lodged  in  the  Courts  tliem- 
selves  {Inter.  Laiv,  ed.  1879,  s.  73). 

We  shall  follow  Professors  Westlake  and  Woolsey  in  dealing  with  the 
rules  governing  the  subject  under  International  Law,  Private  {q.v.). 

[^Authorities. — Dicey,  Conjiict  of  Laws,  1896 ;  Story,  Confiict  of  Laws, 
7th  ed. ;  Holland,  Jm^isprudence,  1880  ;  Foelix,  Traits  de  Droit  International 
Privi  ou  du  Conjtit  dcs  lois,  Paris,  1843.] 


Confusion. — In  the  civil  law  this  was  one  of  the  modes  of  acquir- 
ing rights  of  property  in  accordance  with  the  principle  of  Accession  (q.v.). 
It  took  place  when  the  liquors  or  fluids  of  two  or  more  owners  became 
mixed  or  combined  so  as  to  be  practically  inseparable,  and  thus  differed  from 
Commixture  (q.v.),  which  denoted  a  similar  mixing  of  solids.  The  rule  was 
that  if  several  persons  voluntarily  intermixed  their  wines  or  other  liquids, 
the  resulting  mixture  became,  apart  from  express  agreement  to  the  con- 
trary, the  common  property  of  such  persons  ;  and  the  same  rule  prevailed 
when  fluids  became  accidentally  intermixed  (Just.  Inst.  2.  1.  27 ;  Dig.  41.  1. 
7,  8,  9).  In  these  cases  each  co-owner,  if  he  chose,  could  at  any  time  force  a 
separation  of  his  share  by  the  action  termed  communi  dividundo.  On  the 
other  hand,  if  one  intentionally  mixed  the  fluids  of  others  with  his  own,  the 
others  could,  it  would  appear,  still  only  claim  their  proportionate  shares, 
allowing  for  differences  of  quality.  In  English  law  similar  principles  are 
observed  except  that  in  the  last-mentioned  case  there  would  certainly  be 
alternative  rights  to  claim  the  value  of  the  property  lost  or  damages. 
In  the  important  class  of  cases  referring  to  flowing  water,  however,  there 
are  somewhat  special  rules.  Thus  all  who  have  a  right  of  access  to  a  water-* 
course  (JiiLmen  vcl  cursus  aquce)  may,  though  they  have  no  independent  right 
of  property  in  the  water  of  such  watercourse,  yet  use  the  same  reasonably, 
and  acquire  an  absolute  right  to  quantities  reasonably  abstracted  {Emhrey  v. 
Oioen,  1851,  6  Ex.  Eep.  353).  An  action,  too,  lies  against  any  trespasser 
even  though  no  appreciable  damage  is  sustained  {Bickett  v.  Morris,  1866, 
L.  E.  10  H.  L.  47),  unless  his  use  is  warranted  by  some  statutory 
power  {Proprietors  of  River  Medioay  v.  Earl  of  Romney,  1861,  9  C.  B.  N.  S. 
575),  or  unless  he  has  made  his  right  good  by  prescription  for  twenty  or 
forty  years  under  2  &  3  Will.  iv.  c.  71,  s.  2.  What  is  a  watercourse  is  a 
question  of  fact  in  every  case,  the  main  elements  being  a  regular  channel 
and  flood  {Dudden  v.  Clutton  Union,  1857,  1  H.  &  N.  627),  and  so  also  is 
what  amounts  to  a  reasonable  use  {Earl  of  Sandwich  v.  Great  Northern  Rvjy. 
Co.,  1875,  10  Ch.  D.  707  ;  A.-G.  v.  Great  Eastern  Rwy.  Co.,  1870,  L.  K. 
6  Ch.  572,  and  Miner  v.  Gilmour,  1858,  12  Moo.  P.  C.  131).  But  standing 
and  percolating  water  extending  over  several  properties  will  be  governed 
by  the  rules  first  above  stated  (cp.  Holker  v.  Porrit,  1875,  L.  K.  10  Ex. 
59,  and  Chasemore  v.  Richards,  1859,  7  H.  L.  349). 


Cong"^  d' EI  ire  (Norman-French,  CongS  d'eslire),  leave  to  elect, 
is  the  name  of  the  royal  licence  to  a  dean  and  chapter  to  proceed  to  the 
election  of  a  bishop  on  the  vacancy  of  an  English  See.  In  the  appointment 
to  bishoprics  in  England,  the  normal  mode  is  that  of  election  and  con- 
firmation. A  provisional  mode  by  letters  patent  is  applicable  to  certain 
Sees  founded  within  the  last  twenty  years  in  which  no  capitular  body  yet 
exists.     (See  Dean  and  Chapter.) 

In  England,  as  in  other  Christian  countries  in  which  Church  and  State 
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are  united,  the  civil  power  from  very  early  times  claimed  and  exercised  a 
controlling  voice  in  the  appointment  of  bishops,  which  has  crystallised  into 
a  right  analogous  to  that  of  a  private  patron  to  present  a  fit  clerk  to  a 
benefice.  This  right  rests  in  both  cases  on  the  principle  of  foundation. 
(See  Advowson.) 

The  Act  25  Hen.  viil.  c.  20  (repealed  by  1  Edw.  vi,  c.  2,  but  re-enacted 
by  1  Eliz.  c.  l,s.  2)  now  contains  the  statutory  requirements  on  the  subject. 
By  sec.  3,  at  every  avoidance  of  every  archbishopric  or  bishopric,  the 
sovereign  may  grant  to  the  dean  and  chapter  "  a  licence  under  the  Great 
Seal  as  of  old  time  hath  been  accustomed,  to  proceed  to  the  election  of  an 
archbishop  or  bishop  of  the  See  so  being  void,  with  a  letter  missive 
containing  the  name  of  the  person  which  they  shall  elect  and  choose." 
The  dean  and  chapter  "  shall  with  all  speed  and  celerity  in  due  form 
elect  and  choose  the  same  person  ....  and  none  other."  In  default 
of  election  by  the  dean  and  chapter  beyond  twelve  days,  the  sovereign 
shall  nominate  by  letters  patent.  By  sec.  4,  the  person  so  elected  "  shall  be 
reputed  and  taken  by  the  name  of  lord  elected  of  the  said  dignity  or 
office,"  and  on  his  making  the  appointed  oaths,  the  sovereign  by  letters 
patent  under  the  Great  Seal  shall  signify  the  said  election  to  the  arch- 
bishop of  the  province,  requiring  and  commanding  such  archbishop, 
"  to  confirm  the  said  election,  and  to  invest  and  consecrate  the  said  person 
so  elected  to  the  office  and  dignity  that  he  is  elected  unto."  The  section 
then  provides  that  the  election  of  an  archbishop  shall  be  signified  "  to  one 
archbishop  and  two  other  bishops  or  else  to  four  bishops,"  requiring  them 
"  to  confirm  the  said  election,"  etc.  By  sec.  6,  if  the  dean  and  chapter  proceed 
not  to  election  within  twenty  days  after  receiving  the  Kcence,  or  if  any 
archbishop  or  bishop  do  not  confirm,  invest,  and  consecrate  within  twenty 
days  after  receiving  the  letters  patent,  then  "  every  dean  and  particular 
person  of  the  chapter,  and  every  archbishop  and  bishop,  and  all  other 
persons  so  offending  or  doing  contrary  to  this  Act  or  any  part  thereof, 
and  their  aiders,  counsellors,  and  abettors,  shall  run  in  the  dangers  of 
pains  and  penalties  of  the  statute  of  the  provision  [fiuccrc  provisors]  and 
praemunire"  (see  25  Edw.  iii.  st.  5,  c.  22,  and  16  Rich.  ii.  c.  5).  (As  to  how  far 
these  pains  and  penalties  are  now  in  force,  see  Pr^munire.)  It  is  noticeable 
that  the  references  to  confirmation  in  sees.  4  and  6  (italicised  above)  are 
interlined  in  the  original  Act. 

On  the  avoidance  of  a  See  by  death,  translation,  or  resignation  (as  to 
which,  see  the  Bishops'  Eesignation  Act,  1869,  32  &  33  Vict.  c.  Ill),  the  dean 
and  chapter  certify  the  vacancy  to  the  Crown  in  Chancery  and  pray  for  the 
con{)6  d'dlirc.  The  three  canonical  modes  of  election  are  acclamation, 
(otherwise  called  inspiration),  scrutiny,  and  compromise.  (As  to  how 
far  these  forms  are  obligatory,  see  Ecclesiastical  Law.)  After  election,  the 
chapter  certify  the  result  to  the  Crown,  the  archbishop,  and  the  bishop- 
elect.  The  Crown  thereupon  signifies  the  Eoyal  assent  by  letters 
patent  directed  to  the  archbishop  and  all  other  bishops  concerned.  It 
is  material  to  observe  that  these  letters  patent  contain  no  sort  of  reference 
to  the  letter  missive,  but  treat  the  capitular  election  as  unfettered,  and 
proceeding  solely  by  virtue  of  the  conyd  d'dire.  The  letters  patent  are  in 
effect  a  mandate  to  proceed  to  confirmation  and  consecration.  The  act  of 
consecration  requires,  both  by  canon  law  and  by  the  rubrics  of  the 
common  Prayer-Book,  which  have  statutory  authority,  the  presence  of  at 
least  three  bishops.  The  confirmation  of  episcopal  elections  has  lately 
given  rise  to  considerable  discussion,  and  there  may  be  said  to  be  two  main 
views  of  it.     The  one  view  is  that  it  is  a  mere  ministerial  duty  on  the  part 
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of  the  archbishop,  or  his  vicar-general,  and  that  the  tribunal  is  strictly 
limited  to  an  inquiry  as  to  the  identity  of  the  person  elected  with  the 
parson  named  in  the  letter  missive,  and  as  to  the  fact  of  such  person's  election. 
The  other  view  is  that  confirmation  is  that  without  which  the  election  is 
inchoate,  and  the  consecration  cannot  properly  proceed,  and  that  thus  the 
tribunal  is  entitled,  and  indeed  by  its  own  forms  bound,  to  inquire  into  not 
only  the  identity,  but  also  the  fitness  in  a  canonical  sense  of  the  person 
elected ;  as  also  into  the  regularity  as  well  as  the  validity  of  the  election. 
The  narrower  view  found  expression  in  the  deliverances  of  the  Com- 
missaries (Dr.  Burnaby,  V.G.,  Dr.  Lushington,  and  Sir  John  Dodson) 
appointed  by  Archbishop  Howley  in  1848  for  the  confirmation  of  Dr. 
Hampden,  bishop-elect  of  Hereford.  On  an  application  for  a  mandamus  to 
the  archbishop  to  hear  and  determine  objections,  the  Court  of  Queen's 
]5ench  was  equally  divided — Lord  Denman,  C.J.,  and  Erie,  J.,  being  against 
the  rule  absolute,  Patteson  and  Coleridge,  JJ.,  for  it.  No  order,  therefore, 
was  made  (E.  v.  Archbishop  of  Cantcyhury,  1848,  11  Q.  B.  483;  6  St.  Tri. 
(K  S.)  409  ;  Jebb's  Report). 

It  is  conceived  that  the  High  Court  would,  on  a  similar  application, 
re-e.xamine  the  question  cle  novo  [see  The  Vera  Cruz  (No.  2),  1884,  9 
P.  D.  96].  In  the  subsequent  case  of  Dr.  Temple,  bishop-elect  of  Exeter, 
(18G9),  Sir  Travers  Twiss,  V.G.,  held,  after  argument,  that  he  had  no  power 
to  hear  objections  directed  against  the  orthodoxy  of  the  person  elected 
(Phill.  Ecd.  Law,  2nd  ed.,  i.  45).  On  the  other  hand,  all  the  forms  used  at 
a  confirmation,  especially  the  citation  and  pmeconisation  of  opposers,  point 
to  its  being  a  genuine  judicial  inquiry.  It  would  seem  to  represent  the 
primitive  consent  of  the  provincial  bishops  and  of  the  laity.  And  the 
Statute  25  Hen.  viii.  c.  20,  which  pressed  the  royal  supremacy  to  its 
extreme  limits,  coupled  confirmation  with  consecration  in  the  same  category 
as  spiritual  acts.  It  is  hardly  conceivable  that  a  layman  or  a  priest  under 
thirty  years  of  age  (see  Preface  to  Ordinal)  must  be  confirmed  and 
consecrated  by  the  metropolitan  within  twenty  days  after  receiving  the 
letters  patent. 

It  is  sometimes  said  {e.g.  Cripps,  Church  Law,  6th  ed.,  p.  79)  that  the 
five  Sees  founded  1541-42  by  Henry  viii.  (viz.  Bristol,  Gloucester,  Chester, 
Peterborough,  and  Oxford)  and  those  of  Pipon  and  Manchester,  founded  by 
virtue  of  the  Ecclesiastical  Commissioners  Act,  1836,  6  &  7  Will.  iv.  c. 
77,  have  always  been  pure  donatives  in  form  as  well  as  substance.  But  if 
the  analogy  suggested  above  exists  between  the  sovereign  and  a  private 
patron,  it  may  be  pointed  out  that  an  owner  of  a  donative  by  once 
presenting  makes  the  benefice  ipso  facto  presentative.  And  all  those  seven 
Sees  have  regularly  been  filled  by  election  and  confirmation  since  their 
foundation.  See  also  the  special  provisions  of  the  Bishopric  of  Bristol  Act, 
1884  (47  &  48  Vict  c.  66),  s.  3,  subs.  (1)  and  (4). 

In  the  cases  of  the  six  Sees  of  recent  foundation,  viz.  St.  Alban's, 
1876  (under  38  &  39  Vict.  c.  34);  Truro,  1877  (under  39  &  40 
Vict.  c.  54);  Liverpool,  1880;  Newcastle,  1882:  Southwell,  1884;  and 
Wakefield,  1888  (under  the  Bishoprics  Act,  1878,  41  &  42  Vict.  c.  68), 
it  is  provided  that  so  long  as  there  is  not  a  dean  and  chapter,  Her 
Majesty  may  appoint  the  bishop  by  letters  patent,  and  those  letters  patent 
shall  be  made  in  the  like  manner,  so  far  as  circumstances  admit, 
and  have  the  same  effect  as  letters  patent  of  Her  Majesty  nominating 
a  bishop  in  the  case  of  a  bishopric  where  a  dean  and  chapter  have  not 
proceeded  to  elect  a  bishop  in  accordance  with  the  licence  and  letters 
missive  of  Her  Majesty  (see  25  Hen.  viii.  c.  20,  s.  3),  and  that  from  and 
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after  the  foundation  of  such  dean  and  chapter  a  vacancy  in  that  bishopric 
shall  be  filled  in  the  same  manner  as  a  vacancy  in  any  other  bishopric  in 
England. 

In  pursuance  of  these  enactments  the  Crown  for  the  present  appoints 
directly  by  letters  patent  to  the  Sees  of  St.  Alban's,  Liverpool,  Newcastle, 
Southwell,  and  Wakefield.  In  the  case  of  Truro,  a  chapter  has  been 
founded  under  the  Truro  Chapter  Act,  1878,  40  &  41  Vict.  c.  44. 
The  bishopric  of  Truro  lias  thereby  become  elective,  and  a  comje  d'dire 
issued  in  the  usual  form  for  the  election  of  the  present  bishop  in  1891. 

[Authorities. — See  Bingham,  Antiquities  of  the  Christian  Church,  bk.  ii. 
c.  16 ;  Godol.  Bep.  Can.  22 ;  Ayl.  Partrgon,  240 ;  Gibs.  Cod.  i.  104.] 


Congregational ist. — See  Nonconfoemist. 


Congress  (Diplomacy). — A  meeting  of  representatives  of  sovereign 
Powers  to  discuss  and  regulate  common  interests. 

The  term  "conference"  is  used  where  the  matters  upon  which  the 
Powers  are  called  to  deliberate  are  of  a  more  or  less  technical  cliaracter,  or 
do  not  involve  general  policy.  Thus  the  diplomatic  assemblages  at  Berlin  in 
1885,  for  the  settlement  of  trade  on  the  Congo  and  Niger,  that  of  Brussels 
in  1890,  on  the  African  slave-trade,  etc.,  are  called  conferences;  whereas 
that  of  Berlin  in  1878,  on  Turkish  affairs,  is  called  a  congress. 

This  distinction  has  not  always  been  followed  in  practice,  and  several 
conferences  between  two  Powers  only  bear  erroneously  in  history  the  name 
of  Congresses.  The  first  great  European  Congress  seems  to  have  been  that 
of  Westphalia  in  1648.    (See  Balance  of  Power.) 

In  the  present  century,  since  concerted  action  (see  Concert,  European) 
has  become  a  method  of  diplomacy,  congresses  and  conferences  of  the  Great 
Powers  have  become  frequent.  The  Congress  of  Vienna  in  1815  resettled 
the  map  of  Europe  after  the  disruption  caused  by  the  Napoleonic  wars  ; 
that  of  Aix-la-Chapelle  in  1818,  of  Laybach  in  1820,  and  of  Vienna  in 
1822,  arose  out  of  the  work  of  Vienna. 

The  Congress  of  Paris  in  1856  dealt  with  the  Christian  communities  of 
Turkey  (see  also  Declaration  of  Paris),  and  that  of  Berlin  in  1878  with 
the  nationalities  and  territorial  distribution  of  the  new  States  of  the  Balkan 
Peninsula. 

The  conferences  on  postal  and  telegraphic  arrangements,  on  fisheries, 
copyright,  industrial  property,  quarantine,  etc.,  have  been  numerous.  Only 
those  States  which  sign  the  resolutions  are  bound  by  them;  there  is  no 
implied  obligation  arising  from  participation  by  any  Power  in  the  delibera- 
tions to  be  bound  by  the  majority  upon  any  point. 

Eivier's  Prindpes  (cited  below)  contains  a  full  account  down  to  the 
present  date  of  the  preliminary  procedure,  ceremonial,  deliberations, 
resolutions,  and  protocols  {q.v.)  of  congresses  and  conferences.  M.  Poinsard, 
secretary  of  the  Bureaux  Inter nationau.v  de  la  propriUd  intellectuelle,  has 
published  the  first  volume  (see  below)  of  a  treatise  devoted  to  the  conventions 
which  have  been  concluded  at  these  conferences,  and  which  have  now 
become  a  formidable  body  of  international  regulations. 

[Authorities. — Kivier,  Principes  du  Droit  des  gens,  Paris,  1896,  vol.  ii. 
pp.  8  et  seg. ;  Holtzendorff,  ffandbuch  des  VolJcerrechts,  Hamburg,  1887, 
vol.  iii. ;  Twiss,  Law  of  Nations  in  Time  of  Peace,  Oxford,  1884;  Phillimore, 
International  Law,  vol.   iii.,  London,    1873 ;    Charles   de   Martens,  Ouide 
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diplomatique,  vol.  iii. ;   Poinsard,  Droit  International  Conventionnel,   Paris, 
1894.] 


Conjug'al   Rights. — See  Eestitution  of  Conjugal  Eights. 


Conjuration. — The  invocation  or  conjuration  of  any  evil  spirit. 
This  was  made  felony  by  33  Hen.  viii.  c.  8,  and  under  that  and  subsequent, 
statutes  many  persons  were  condemned  to  death  for  the  alleged  practice  of 
conjuration  and  other  kinds  of  witchcraft.  Prosecutions  for  these  supposed 
crimes  were  abolished  by  9  Geo.  ii.  c.  5,  but  by  sec.  4  of  the  same  Act — a 
section  which  is  still  unrepealed,  although  practically  obsolete — persons 
pretending  to  exercise  any  kind  of  witchcraft  or  conjuration  are  liable  to 
imprisonment  for  one  year. 


Connivance— See  Divokce. 


Conquest  (Int.  Law)  is  the  forcible  appropriation  by  one  Power 
of  territory  belonging  to  another.  The  completion  of  the  act  of  appro- 
priation followed  by  a  declaration  of  amiexation  vests  the  title  of 
sovereignty  in  the  conquering  Power,  but  until  some  such  definite  announce- 
ment or  proclamation  has  been  made  of  an  intention  to  keep  the  conquered 
territory,  the  conquering  Power  have  only  the  rights  of  occujjation,  and  nob 
of  sovereignty. 


Consanguinity. — Consanguinity,  or  relationship  by  blood,  is  of 
two  kinds:  (1)  Lineal,  as  between  ancestors  and  descendants  in  a  direct 
line ;  and  (2)  Collateral,  as  between  the  stocks  descended  from  a  common 
ancestor.  Lineal  consanguinity,  however  remote,  is  a  bar  to  marriage. 
Collateral  consanguinity  is  a  bar  to  the  third  degree  computed  according  to 
the  reckoning  of  the  civil  law  (see  Lock  v.  Lake,  1757,  2  Lee,  420). 
Thus,  cousins-german,  or  first  cousins,  being  only  related  in  the  fourth 
degree,  may  intermarry.  See  32  Hen.  viii.  c.  38.  The  authority  of 
the  Table  of  Prohibited  Degrees  compiled  by  Archbishop  Parker  in 
1563,  and  the  state  of  the  law  before  1835,  are  discussed  under 
Affinity  (q.v.). 

All  marriages  within  the  prohibited  degrees,  whether  of  consanguinity 
or  affinity,  are  now  absolutely  null  and  void  by  the  Marriage  Act,  1835^ 
commonly  called  "  Lord  Lyndhurst's  Act." 

The  only  distinction  drawn  by  that  Act  between  consanguinity  and 
affinity  was  as  to  past  de  facto  marriages,  those  of  affinity  becoming 
statutably  unimpeachable,  while  those  of  consanguinity  were  left  to  the 
operation  of  the  Ecclesiastical  Courts. 

Half-blood  relationships  constitute  consanguinity  equally  with  those  of 
the  whole  blood;  and  the  prohibitions  attach  as  between  an  illegitimate 
person  and  the  natural  relations  of  such  person  (B.  v.  Inhabitants  of 
Brighton,  1861,  1  B.  &  S.  447). 

[Authorities. — See  Gibs.  Cod.  i.  412 ;  Pollock  and  Maitland,  History  of 
English  Law,  ii.  383 ;  Hammick,  Marriage  Law  of  England,  30 ;  Bishop, 
Marriage  and  Divorce,  i.,  s.  262.] 
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Conscience  Clause. — See  Education. 


Consecrated  Ground. — Ground  set  apart  for  the  purposes  of 
burial  by  the  act  of  consecration  (see  Consecration).  All  existing  church- 
yards are  deemed  to  have  been,  and  all  new  ones  must  be,  consecrated 
(Whitehead,  Church  Law,  p.  73).  Provision  has  been  made  by  the 
Cemeteries  Clauses  Act,  1847,  s.  23,  for  parts  of  cemeteries  being  con- 
secrated for  the  burial  of  members  of  the  Established  Church ;  in  the 
Burial  Acts  of  1852  and  1857  there  are  similar  provisions  as  to  burial 
grounds ;  and  by  the  Consecration  of  Churchyards  Act,  1867,  provision  is 
made  for  additions  to  existing  churchyards.  Ground  once  consecrated 
cannot  be  secularised  except  by  statute  {B.  v.  Twiss,  18C9,  L.  E.  4  Q.  B. 
412).  By  recent  Open  Spaces  Acts  many  disused  burial  grounds  within 
the  metropolis  have  been  unconsecrated  and  converted  into  recreation 
grounds.     See  Burial  Ground  ;  Churchyard. 


Consecration.  —  This  term  is  employed  in  relation  to  both 
persons  and  things,  and  means  the  setting  apart  for  sacred  purposes. 

Consecration  of  Archbishojjs  and  Bishops. — The  form  used  in  the  ordain- 
ing or  consecrating  of  an  archbishop  or  bishop  is  given  in  the  Book  of 
Common  Prayer.  Till  consecration  an  archbishop  or  bishop  cannot  sue 
for  his  temporalities ;  and,  upon  consecration,  benefices  held  by  him  before 
his  election  become  vacant.  See  Cripps,  Chwxh  and  Clergy,  6th  ed.,  p.  81. 
See  Archbishop  ;  Bishop  ;  Conge  d'elire. 

Consecration  of  Churches,  Churchyards,  etc. — A  competent  endowment 
must  be  provided  before  a  church  can  be  consecrated.  There  is  no  pre- 
scribed form  for  the  consecration  of  churches,  churchyards,  etc.,  but  a 
form  in  general  use  is  given  in  Phillimore's  Ecclesiastical  Law,  2nd  ed., 
vol.  ii.  pp.  1391  et  seq.  In  the  case  of  additions  made  to  existing  church- 
yards, the  Consecration  of  Churchyards  Act,  1867,  provides  that,  instead  of 
the  usual  service,  the  bishop  may  sign  an  instrument  of  consecration,  which 
has  the  same  legal  effect  as  a  sentence  of  consecration. 


Consecutive  Sentences. — See  Cumulative  Sentences. 


Consensus  g'entium  is  the  common  standard  of  conduct  among 
civilised  communities  upon  which  intercourse  among  them  is  based. 


Consent. — See  Contract. 


Consent  Order. — A  consent  order  is  not  itself  a  contract,, 
although  the  consent  itself  is  {Wentioorth  v.  Bullen,  1829,  9  Barn.  &  Cress. 
840 ;  Conolan  v.  Leyland,  1884,  27  Ch.  D.  632 ;  54  L.  J.  Ch.  123). 

By  the  Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  s.  49,  no  appeal  from 
a  consent  order  is  allowed  except  by  leave  of  the  Court  or  judge  making 
such  order ;  and  by  sec.  100  of  the  same  Act,  "  Order "  shall  include 
"  Eule." 

Such  an  order  is  sufficient  evidence  of  there  being  a  contract  between 
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the  parties,  and  it  may  be  pleaded  as  an  estoppel  {South  American  and 
Mexican  Company,  [1895]  1  Ch.  37;  63  L.  J.  Ch.  803). 

A  consent  order  once  given  cannot  arbitrarily  be  withdrawn ;  but  an 
application  may  be  made  for  relief  on  the  ground  of  mistake  or  surprise 
or  for  other  sufficient  reason  {Harvey  v.  Croydon  Union  Rv.ral  Sanitary 
Atithority,  1884,  26  Ch.  D.  249 ;  53  L.  J.  Ch.  707  ;  Joint  Committee  of  River 
nibble  V.  Croston  Urban  District  Council,  [1897]  1  Q.  B.  251,  per  Wright,  J., 
p.  256).  Nor  will  the  Court  set  aside  such  an  order  if  the  rights  of  third 
parties  be  prejudiced  thereby  {The  Bellcairi,  1885,  10  P.  D.  161;  55 
L.  J.  P.  3). 

When  an  order  has  been  passed  and  entered,  it  will  only  be  set  aside 
for  the  same  reasons  as  the  contract  itself  {A.-G.  v.  Tomline,  1878,  7  Ch.  D, 
388  ;  47  L.  J.  Ch.  473). 

An  order  made  under  a  common  mistake  or  by  fraud  can  be  set  aside 
{Huddersfield  Banking  Company  v.  Lister,  [1895]  2  Ch.  273 ;  64  L.  J.  Ch. 
523). 

The  Court  of  Bankruptcy  can  go  behind  such  an  order  {Ex  parte  Lennox, 
1886, 16  Q.  B.  D.  315  ;  55  L.  J.  Q.  B.  45).  Counsel  and  solicitors  can  usually 
consent  on  behalf  of  their  clients  {Matthews  v.  Mun^ter,  1888,  20  Q.  B.  D. 
141 ;  57  L.  J.  Q.  B.  49).     See  Advocate. 

In  the  Q.  B.  D.  the  consent  upon  which  the  order  is  drawn  up  must 
first  be  initialled  by  the  judge  or  master  making  the  order  (P.  M.  K.  r.  20). 

The  order  must  be  filed  and  show  that  it  is  a  consent  order. 

By  32  &  33  Vict.  c.  62,  s.  27,  and  41  &  42  Vict.  c.  31,  s.  13,  a  consent 
order  whereby  the  plaintiff  is  authorised  to  sign  or  enter  upon  judgment  must 
be  registered  in  the  Bills  of  Sale  Department,  Central  Office,  by  the  master, 
within  twenty-one  davs  of  the  order  {Gowan  v.  Wright,  1887, 18  Q.  B.  D.  201 ; 
56  L.  J.  Q.  B.  131 ;  Ln  re  Smith,  1888,  20  Q.  B.  D.  321 ;  57  L.  J.  Q.  B.  212). 

[Authorities. — For  further  information,  see  the  Annual  Fractice  ;  Seton, 
Judgments  and  Orders,  5th  ed.,  p.  Ill  ;  39  Sol.  Jo.  pp.  260,  279,  294.] 


Consent  (to  Commission  of  Offences).— See  Abomin- 
able Crime  ;  Abduction  ;  Age,  Presumptions  as  to  ;  Assault  ;  Lunacy  ; 
Eape.  , 


Consequences. — In  the  phrase  "warranted  .  .  .  free  from  all 
consequences  of  hostilities,  riots,"  etc.,  "  consequences "  means  proximate 
consequences  {lonides  v.  Universal  Marine  Insurance  Co.,  1863,  14  C.  B. 
N.  S.  259). 


Conservancy. — See  Eivers;  Thames. 


Consideration. — See  Contract;  Bills  of  Exchange;  Bills 
of  Sale. 


Consistory  Court. — The  Consistory  or  Consistorial  Court,  or 
more  shortly  the  Consistory  (co7is*sto?'mm),  is  the  tribunal  wherein  the  ordinary 
forensic  jurisdiction  of  the  bishop  is  exercised.  Such  a  Court  exists,  as  of 
course,  in  every  diocese  in  England,  except  Canterbury,  wherein  the  dio- 
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cesan  Court  is  styled,  by  reason  of  its  limited  jurisdiction,  the  Commissary 
Court,  the  archbishop's  metropolitan  jurisdiction  being  exercised  in  the 
Court  of  Arches  {q.v.).  As  to  origin  of  Consistory  Courts,  see  Arch- 
deacon. By  the  patent  appointing  the  officer  commonly  known  as  the 
Chancellor,  a  title  which,  though  hardly  ever  found  in  the  patent,  receives 
statutory  recognition  in  the  Elizabethan  Act  of  Uniformity  (1  Eliz.  c.  2), 
s.  23,  the  bishop  usually  commits  all  jurisdiction  to  him,  whether  conten- 
tious or  voluntary,  under  two  separate  offices,  those  of  Official-Principal 
{q.v.)  and  Vicar-General  {q.v.).  The  two  offices  have  from  time  to  time  in 
practice  become  confused,  and  the  titles  have  been  consequently  used  some- 
what indiscriminately  ;  but,  broadly  speaking,  this  distinction  between  them 
is  inherent,  and  has  always  been  traceable,  viz.  that  the  contentious  juris- 
diction belongs  to  the  official-principal,  the  voluntary  jurisdiction  to  the 
vicar-general.  Both  jurisdictions  may  be  said  to  be  in  a  sense  judicial, 
being  derived  from  the  bishop  as  judex  ordinarius.  But  the  strictly 
forensic  office,  viz.  that  of  hearing  and  determining  causes  between 
party  and  party,  is  that  which  is  exercised  by  the  chancellor  of  tlie 
diocese  (qud  official-principal)  in  the  Consistory  Court.  For  instance, 
applications  for  faculties  which  now  form  the  staple  business  of  Consistory 
Courts,  are,  even  if  actually  unopposed,  strictly  forensic,  being  commenced 
by  citation  calling  on  all  persons  having  an  interest  to  oppose.  The  seal 
of  the  Consistory  Court  is  often  affixed  to  various  documents,  e.g.  Licences 
(q.v.),  which,  it  is  conceived,  are  not  in  reality  acts  of  the  Court.  This 
practice  is  probably  due  to  Canon  124  of  1603  limiting  chancellors  to  one 
seal.  Prior  to  1858  the  Consistory  Courts  had  within  their  several 
dioceses  concurrent  jurisdiction  with  the  Courts  of  their  respective  provinces 
in  matters  testamentary  and  matrimonial.  Ikit  by  the  Court  of  Probate 
Act,  1857  (20  &  21  Vict.  c.  77),  and  the  Matrimonial  Causes  Act,  1857  (20 
&  21  Vict.  c.  85),  the  ecclesiastical  jurisdiction  in  both  classes  of  matters 
ceased  as  from  1st  January  1858.  Its  former  existence  is,  however,  important 
to  be  borne  in  mind  for  matters  of  research.  The  Church  Discipline  Act, 
1840  (3  &  4  Vict.  c.  86),  abrogated  the  criminal  jurisdiction  of  the  Consistory 
Courts  over  clerks  in  holy  orders;  but  the  Clergy  Discipline  Act,  1892 
(55  &  56  Vict.  c.  32),  provides  that  for  "  an  offence  against  morality,  not 
being  a  question  of  doctrine  or  ritual,"  a  clergyman  may  be  prosecuted  and 
tried  "  in  the  Consistory  Court  of  the  diocese  in  which  he  holds  preferment." 
On  the  scope  of  this  Act,  see  Bishop  of  Rochester  v.  Harris,  [1893]  Prob.  137, 
and  Lee  v.  Flack,  [1896]  Prob.  138,  reversed  in  P.  C.  sub  norn.  Beneficed 
Clerk  V.  Lee,  [1897]  App.  Cas.  226.    (See  also  Discipline,  Ecclesiastical.) 

In  general  an  appeal  lies  from  the  sentence  of  a  Consistory  Court  to 
the  proper  Provincial  Court,  i.e.  eitlier  the  Arches  Court  of  Canterbury 
or  the  Chancery  Court  of  York.  Under  the  Statute  of  Appeals  (24  Hen. 
viiL  c.  12,  s.  6)  such  appeal  must  be  interposed  within  fifteen  days  of  sent- 
ence. In  cases  under  the  Clergy  Discipline  Act,  1892,  an  appeal  of  either 
party  on  a  question  of  law,  or  of  the  defendant  (with  leave  of  the  Appel- 
late Court)  on  a  question  of  fact,  lies,  at  the  option  of  the  appellant,  either 
to  the  Provincial  Court,  or  to  the  Queen  in  Council  (s.  4). 

The  patents  of  the  chancellors  of  the  various  dioceses  differ  very 
considerably.  Their  terms  (as  in  1882)  are  set  out  in  the  Appendix  to  the 
Report  of  the  Ecclesiastical  Courts  Commissioners  made  in  1883.  It  is 
noticeable  that  in  many  dioceses  there  is  an  express  reservation  to  the 
bishop  granting  the  patent,  and  his  successors,  to  execute  the  office  either 
alone  or  with  the  chancellor.  This  reservation  is  probably  made  in  com- 
pliance with  Canon  11  of  1640.  (As  to  the  legal  validity  of  the  Canons  of  1640, 
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see  EccLEsrASTiCAL  Law.)  Notwithstanding  the  existence  of  such  a  reserva- 
tion, the  fact  of  the  bishop's  interest  in  a  suit  is  no  ground  for  prohibiting  the 
Consistory  Court  from  proceeding  {Ex  jjarte  Mcdtoin,  1853, 1  El.  &  Bl.  609). 
SoUcitors  have  now  the  full  right  of  practising  in  all  Consistory  Courts. 
See  Solicitors  Act,  1877  (40  &  41  Vict.  c.  25,  s.  17).  For  the  officers  of  the 
Consistory  Court,  see  Registrar,  Proctor,  and  Apparitor.  The  rules  of 
practice  in  the  various  Consistory  Courts  are  very  divergent.  A  useful 
list  of  them  (as  in  1895)  will  be  found  in  Phillimore's  Ecclesiastical  Law, 
2nd  ed.,  vol.  ii.  pp.  998-1001.  The  special  practice  under  the  Clergy  Disci- 
pline Act,  1892,  is  regulated  bv  the  Clergy  Discipline  Ptules,  1892,  for 
which  see  St.  Pu  &  0.  (1892),  258. 

[Authorities. — Godol.  Bep.   Can.   83;  Gibs.   Codex,  i,  xxv,  and  ii.  986; 
Ayliffe,  Parcrgon,  160,  395.] 


ConSOlatO  del  IVIarC, — A  code,  ascribed  to  the  fourteenth 
century  and  Barcelona  (Pardessus),  of  the  usages  governing  the  intercourse  of 
the  maritime  communities  of  the  Mediterranean.  It  is  generally  agreed 
that  the  Consolato,  though  more  or  less  consecutive  in  form,  was  not  a  law 
promulgated  by  any  governing  authority,  but  "  a  judicious  collection 
of  ahnost  all  the  maritime  usages  which  had  been  previously  observed  by 
the  different  trading  republics  of  the  Mediterranean  for  ages  preceding  its 
date ;  and  had  from  the  equity,  and  utility,  and  convenience  of  its  rules, 
been  voluntarily  adopted  by  all  these  maritune  states,  as  a  body  of  consue- 
tudinary or  common  maritime  law  "  (Eeddie,  p.  40).  Many  of  its  articles 
passed  into  the  French  Ordonnance  sur  la  Marine  of  1681,  and  thence, 
through  the  Code  of  Commerce,  into  many  of  the  legislations  of  Europe. 

[Authorities. —  Chr.  Robinson,  Collectanea  Maritima,  London,  1801,  con- 
taining a  translation  into  English  of  the  chapters  of  the  Consolato  relating 
to  Prize  Law;  Pardessus,  Collection  des  lots  maritimes  anterieures  an  18" 
.siMe,  ii.  ch.  xii.,  containing  a  French  translation  of  the  Consolato ;  Eeddie, 
Researches  Historical  and  Critical  in  Maritime  International  Law,  Edinburgh, 

1844,  pp.  45  ct  seq. ;  AVheaton,  History  of  the  Law  of  Nations,  New  York, 

1845,  Introduction ;  Hautefeuille,  Histoire  du  droit  Maritime,  Paris,  2nd  ed., 
1869,  pp.  133  et  seq.;  Hosack,  jRise  and  Groivth  of  the  Law  of  Nations, 'han^ion, 
1882,  pp.  164  et  seq.'] 


Consolidated  Fund. — The  Consolidated  Fund  of  Great  Britain 
and  Ireland  is  the  account  of  the  Exchequer  kept  at  the  Bank  of  England 
and  the  Bank  of  Ireland,  into  which  all  the  revenue  collected  by  the  four  great 
departments  of  the  Customs,  the  Inland  Revenue,  the  Post  Office,  and  the 
Commissioners  of  Woods  and  Forests,  as  well  as  other  moneys  received 
directly  or  indirectly  by  other  departments  in  the  course  of  their  business, 
are  paid,  and  out  of  which  all  public  payments  are  made.  This  revenue 
includes  the  Customs,  Excise,  Stamps,  Land-tax,  and  House  Duty,  Property 
and  Income-tax,  the  Post  Office  and  Telegraph  Service  receipts,  Crown 
lands,  and  a  group  of  miscellaneous  items  amounting  to  over  £3,000,000,  or 
about  one-thirty-fourth  of  the  whole  revenue.  It  is  paid  into  the  bank 
mainly  through  the  Inland  Eevenue  Office. 

Before  the  Act  27  Geo.  iii.  c.  13,  in  1787,  which  constituted  the  Con- 
solidated Fund,  the  proceeds  of  the  taxes  were  carried  to  separate  and 
distinct  funds,  but  this  Act  directed  that  they  should  be  carried  to,  and 
constitute,  the  Consolidated  Fund.     Not  only  the  duties  and  taxes,  but  loans 
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raised  when  the  taxes  are  insufficient  to  meet  the  annual  expenditure,  are 
also  paid  to  the  account  of  the  Exchequer  for  the  credit  of  the  Consolidated 
Fund.  It  is  the  gross,  not  the  net  proceeds,  which  are  thus  paid  in ;  this 
being  made  obligatory  by  sec.  10  of  the  Exchequer  and  Audit  Departments 
Act,  1866,  29  &  30  Vict.  c.  39,  which  provides  for  the  management  of  the 
Consolidated  Fund  by  the  Exchequer  and  Audit  Departments.  The  only 
exception  is,  that  the  salaries  of  employees  in  the  revenue  departments  are 
paid  for  in  the  first  instance  out  of  revenue  receipts,  and  these  advances  are 
afterwards  paid  out  of  the  parliamentary  votes  for  the  various  departments. 

The  payments  out  of  the  Consohdated  Fund  are  of  two  kinds  :  1.  those 
made  by  authority  of  permanent  grants  under  various  Acts  of  Parliament ; 
2.  those  made  pursuant  to  annual  votes  in  committee  of  supply.  The  former 
are  called  the  Consolidated  Fund  Services ;  the  latter  the  Supply  Services. 
The  services  provided  for  under  the  iirst  head  are  (a)  the  National  Debt, 
including  the  funded  and  unfunded  debt  (see  Funds)  ;  (h)  the  civil  list  (q.v.)  ; 
(c)  annuities  to  the  Eoyal  Family,  and  pensions  ;  (d)  salaries  and  allowances 
of  certain  independent  officers ;  (e)  the  salaries  of  judges  in  Great  Britain 
and  Ireland  ;  (/)  certain  miscellaneous  services. 

In  regard  to  this  class  of  services  and  the  supply  services,  full  details 
are  given  in  the  annual  finance  accounts.  The  grants  for  the  supply 
services  are  provided  for  according  to  estimates  presented  to  the  House  of 
Commons  in  Committee  of  Ways  and  Means.  The  resolutions  making  these 
grants,  upon  being  adopted  by  the  House,  are  embodied  in  bills  once  or 
twice  during  the  session,  which  ultimately,  in  the  ordinary  course,  become 
Ways  and  Means  Acts  or  Consolidated  Fund  Acts,  and  give  parliamentary 
authority  for  the  payment  of  public  money  while  the  session  is  going  on. 
Finally,  the  Appropriation  Act  embodies  these  previous  Acts,  sets  out  the 
votes  in  detail,  and  ap])ropriates  to  them  specifically  the"  sums  received  from 
the  Consolidated  Fund.  Thus  all  payments  out  of  the  Fund  are  made  by 
and  under  the  authority  of  some  Act  of  Parliament. 

[Authorities. — See  Anson,  Zmv  and  Custom  of  the  Constitution  ;  Dicey, 
fjaiv  of  the  Constitution  ;  and  Todd,  Parliamentary  Government  in  England. 
See  also  article  Accountant  to  the  Ckown.] 


ConSOliC]a,teCl  Rules. — When  several  orders  nisi  for  informa- 
tions in  the  nature  of  quo  warranto  have  been  granted  against  several  persons 
for  usurpation  of  the  same  office  and  all  upon  the  same  grounds  of  objection, 
the  Court  may  order  such  orders  to  be  consolidated  and  only  one  informa- 
tion to  be  filed  in  respect  of  all  of  them  (Crown  Office  Pules,  1886,  r.  58). 


Consolidated  Stock. — Government  or  other  stocks  which 
have  been  consolidated  into  one  fund.  Tlie  most  familiar  instance  of  con- 
solidated stock  is  the  Consolidated  Annuities  (Consols),  which  represent  a 
number  of  different  stocks  issued  by  the  Government  at  different  periods 
and  rates  of  interest  which  were  first  consolidated  in  the  reign  of 
George  ii. 

Under  the  Companies  (Clauses)  Act,  1845,  power  is  given  to  public 
companies,  with  the  consent  of  three-fifths  of  the  votes  of  their  shareholders, 
to  convert  or  consolidate  all  or  any  part  of  their  fully-paid  shares  into  a 
general  capital  stock,  to  be  divided  amongst  the  shareholders  according  to 
their  respective  interests  therein  (s.  61);  and  by  the  Metropolitan  Board  of 
Works  (Loans)  Act,  1869,  the  Metropolitan  Board  of  Works,  which  is  now 
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represented  by  the  London  County  Council,  was  empowered  to  create  and 
issue  capital  stock  to  be  called  Metropolitan  Consolidated  Stock. 


Consolidation  of  Actions. — Causes  or  matters  pending  in 
the  same  Division  of  the  High  Court  may  be  consolidated  by  order  of  the 
Court  or  a  judge  (E.  S.  C,  Order  49,  r,  8).  The  application  is  usually 
made  by  summons,  which  can  be  heard,  in  the  Q.  B.  D.  by  a  master,  and  in 
the  P.  D.  and  A.  D.  by  a  registrar  (Order  54,  r.  12).  One  summons  should 
be  taken  out  entitled  in  all  the  actions  (  Ward  v.  Pom/ret,  1840,  1  Sco.  N.  E. 
410  n.;  1  Mac.  &  G.  559 ;  see  Chitty's  Forms,  p.  223),  and  it  may  be  done  at 
any  time  after  aTp^eav&nce  (Hollingsicorth  v.  Brodrick,  1836,  4  Ad.  &  E.  646  ; 
6  N.  &  M.  240 ;  Booth  v.  Payne,  1841,  1  Dowl.  N.  S.  348). 

Actions  in  the  High  Court  in  which  the  parties  are  the  same  may 
now  be  consolidated  on  the  application  of  the  plaintiff  {Martin  v.  Martin 
&  Co.,  [1897]  1  Q.  B.  429;  45  W.  K.  260),  or,  as  under  the  practice  before 
the  Judicature  Acts,  by  the  defendant.  The  making  of  an  order  is  left  to 
the  discretion  of  the  judge  at  chambers  (ibid.). 

After  consolidation,  only  one  set  of  pleadings  is  necessary,  and  the  con- 
solidated actions  proceed  as  if  they  were  one  action. 

It  appears  that  where  many  actions  are  oppressively  and  vexatiously 
brought  by  the  same  plaintiff  for  the  purpose  of  trying  the  same  question, 
the  Court  or  a  judge  will  interfere,  either  by  staying  the  proceedings  or 
giving  time  to  plead  in  all  the  actions  but  one  upon  terms,  or  in  some  other 
way  (Chitty,  Archhold,  p.  408).     And  see  Abuse  of  Pkocess. 

So  where  many  actions  are  brought  by  different  plaintiff's  against  the  same 
defendant  for  the  same  matter,  one  will  be  made  a  test  action  for  all 
(Amos  V.  Chadwich,  1877,  4  Ch.  D.  869). 

[See  Stay  of  Proceedings  and  Test  Action.] 

Libel  Actions. — Where  actions  are  brought  by  tlie  same  plaintiff  for  the 
same  or  substantially  the  same  libel  against  several  defendants,  they  may  be 
consolidated  and  tried  together.  The  jury  assess  the  whole  damages  (if 
any),  and  apportion  it  among  the  several  defendants  (51  &  52  Vict.  c.  64, 
s.  5). 

Banhricptcy. — Where  two  or  more  bankruptcy  petitions  are  presented 
against  the  same  debtor,  or  against  joint  debtors,  the  Court  may  consolidate 
the  proceedings  or  any  of  them  on  such  terms  as  the  Court  thinks  fit  (46  & 
47  Vict.  c.  52,  s.  106). 

In  Admiralty. — The  Admiralty  Division  exercises  a  larger  power  of 
consolidation  than  that  conferred  by  Order  49,  r.  8.  The  Court  of 
Admiralty  had,  and  the  Admiralty  Division  has,  power  to  consolidate  any 
actions  the  decision  of  which  depends  on  the  same  facts.  So  where  several 
actions  are  brought  against  a  ship  by  different  plaintiffs  in  respect  of 
one  collision  they  may  be  consolidated  (The  William  Hutt,  1860,  Lush.  25  ; 
and  see  The  America  and  Syria,  1874,  L.  E.  4  Ad.  &  Ec.  226).  In  salvage 
actions,  consolidation  is  not  limited  to  cases  where  the  rights  of  the  various 
claimants  depend  upon  the  same  facts  or  arise  out  of  services  of  the  same 
description,  but  may  be  ordered  whenever  the  actions  arise  out  of  services 
rendered  to  the  same  ship  in  relation  to  the  same  peril  (The  Strathgarry, 
[1895]  Prob.  240  ;  64  L.  J.  P.  59 ;  11  E.  732).  In  such  cases  consolidation 
will  be  ordered  whenever  it  appears  to  be  convenient,  without  regard  to  the 
consent  of  the  parties,  and  without  holding  out  any  threat  as  to  costs  (ibid.). 
The  consolidated  actions  proceed  as  one,  but  when  the  interests  of  one 
of  the  plaintiffs  in  a  consolidated  salvage  suit  is  adverse  to  the  interests 
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of  the  other  plaintiffs,  separate  counsel  on  his  behalf  may  be  heard  at  the 
hearing  of  the  consolidated  cause  (ibid,  and  The  Scout,  1872,  L.  E.  o  Ad.  &  Ec. 
514  71.).  As  to  the  costs  of  appearing  by  separate  counsel,  see  2'/ic  Longford, 
1881,  6  P.  D.  60  ;  50  L.  J.  Adm.  28  ;  29  W.  E.  491. 

In  the  County  Courts  the  judge  may  order  consolidation  (upon  such  terms 
and  conditions  as  may  be  just)  of  several  actions  brought  by  the  same 
plaintiff  against  the  same  defendant  in  the  same  Courts,  in  respect  of 
different  causes  of  action  which  might  have  been  joined  in  one  action 
(C.  C.  Kules,  Order  8,  rr.  1  and  4). 

Where  the  plaintiffs  are  different  but  the  defendant  the  same,  and  the 
actions  arise  out  of  the  same  breach  of  contract  or  wrong,  the  defendant 
may  apply  to  have  all  the  actions  except  one  stayed,  on  undertaking  to  be 
bound  by  the  result  of  the  selected  action  {ibid.  r.  2). 

If  several  actions  of  contract  be  brought  in  the  same  Court  by  the  same 
plaintiff  against  several  defendants,  and  the  event  of  the  actions  depends  on 
the  finding  of  the  judge  or  jury  on  some  question  common  to  all,  the  judge 
may  at  any  time  select  one  action  for  trial  and  stay  the  others ;  but  the 
judgments  in  the  selected  action  will  not  bind  any  of  the  parties  in  the 
other  action  {ibid.  r.  7). 


Consolidation  of  Appeals. — Appeals  from  decisions  of 
revising  barristers  (as  to  which,  see  6  &  7  Vict.  c.  18 ;  41  &  42  Vict,  c.  20 ; 
and  51  Vict.  c.  10)  may  be  consolidated  wlien  the  validity  of  a  number  of 
claims  or  objections  depends  upon  the  same  point  of  law  and  the  same  state 
of  facts  (6  &  7  Vict.  c.  18,  ss.  44  and  45;  Prior  v.  Waring,  1847,  5  C.  B. 
56 ;  17  L.  J.  C.  P.  73  ;  Wilson  v.  Salford  Town  Clerk,  1808,  L.  E.  4  C.  P. 
398  ;  38  L.  J.  C.  P.  35 ;  17  W.  E.  161). 

If  all  the  parties  liave  given  notice  of  appeal,  the  barrister  may  declare 
that  the  appeals  ought  to  be  consolidated,  and  he  must  then  state  in 
writing  the  case  and  his  decision  thereupon,  and  that  several  appeals 
depend  upon  the  same  decision  and  ought  to  be  consolidated.  He  may 
name  any  person  interested  and  consenting,  in  behalf  of  himself  and  all 
other  persons  interested,  to  be  appellant  or  respondent.  The  appellant 
and  respondent  must  declare  in  writing  that  they  appeal  and  agree  to 
prosecute  the  appeal  on  behalf  of  all  the  persons'  interests  whose  names  are 
written  under  the  declaration.  The  names  and  particulars  of  the  qualifi- 
cations of  the  persons  interested  follow.  The  overseers  or  town  clerk  may 
be  named  as  respondents. 

Consolidated  appeals  are  conducted  as  a  single  appeal,  and  an  agreement 
for  contribution  to  the  costs  may  be  made  a  rule  of  Court. 

If  a  consolidated  appeal  is  not  duly  prosecuted  or  answered,  the  Court 
or  a  judge  may  give  the  conduct  of  the  appeal  or  of  the  answer  to  other 
persons  interested. 

If  any  person  objects  to  have  his  appeal  consolidated  with  others  with 
which  the  revising  barrister  has  declared  it  ought  to  be  consolidated, 
he  may  refuse,  but  in  such  case,  though  he  is  liable  to  pay  costs,  he  is 
not  entitled  to  get  his  costs  from  the  other  party  without  an  order  of 
the  Court. 

Privy  Council. — The  judicial  committee  will  consolidate  appeals  at  any 
stage  if  it  appears  convenient  that  they  should  be  heard  together.  An 
appeal  was  struck  out  and  ordered  to  be  consolidated  with  two  other  appeals 
arising  out  of  the  same  will,  but  in  a  suit  whicli  liad  not  been  instituted  till 
a   year   after  the  first  appeal  had  been  admitted  {Hiddingh  v.  Lcnyssen, 
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1886,  12  App.  Gas.  107 ;  and  see  In  re  the  A.-G.  for   Victoria,  1866,  L.  R 
1  P.  C.  147). 


Consolidation  of  IVIortg'ag'CS. — The  doctrine  of  consolida- 
tion is  as  to  mortgages  made  after  the  commencement  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  (in  the  absence  of  expressed  intention), 
excluded  by  sec.  17,  subsec.  (1),  which  is  as  follows :  "  A  mortgagor  seeking 
to  redeem  any  one  mortgage  shall,  by  virtue  of  this  Act,  be  entitled  to  do 
so  without  paying  any  money  due  under  any  separate  mortgage  made  by 
him,  or  by  any  person  through  wliom  he  claims,  on  property  other  than  that 
comprised  in  the  mortgage  which  he  seeks  to  redeem."  But  by  subsec.  (2)  it 
is  enacted  that  this  is  only  to  apply  if  and  so  far  as  a  contrary  intention  is 
not  expressed  in  the  mortgage  deeds  or  one  of  them.  It  is  a  common  practice 
in  mortgages  to  exclude  the  application  of  sec.  17,  so  that  the  law  is  still 
material. 

Consolidation  is  sometimes  called  "  tacking,"  as  in  the  marginal  note  in 
Vint  V.  Padgett,  1858,  2  I)e  G.  &  J.  611,  one  of  the  leading  cases  on  consolida- 
tion ;  but  the  two  are  distinct,  though  both  often  occur  in  the  same  case  (see 
Bovcy  V.  Skipwith,  reported  1  Ch.  Cas.  201),  which  also  shows  that  both  were 
established  as  long  ago  as  the  reign  of  Charles  ii. 

Consolidation  is  the  right  of  the  holder  of  two  mortgages  on  different 
properties,  when  the  time  fixed  for  redemption  has  passed,  and  the  equities 
of  redemption  are  vested  in  the  same  person,  to  retain  the  two  until  the 
amounts  due  on  both  are  paid  off.  It  arises  where  each  mortgage  debt  is  a 
distinct  charge  on  only  one  property,  and  the  right  is  to  retain  each  pro- 
perty until  payment,  not  only  of  the  debt  which  is  charged  on  it,  but  also 
that  which  is  not  charged  on  it. 

The  doctrine  of  tacking  mortgages  applies  where  there  are  three  or 
more  mortgage  debts  charged  on  the  same  property,  and  the  owner  of  one 
of  the  subsequent  mortgages  acquiring  the  legal  estate  is  allowed  to  tack 
his  subsequent  mortgage  to  a  prior  mortgage  so  as  to  take  priority  over  an 
intermediate  mortgage.  The  right  of  tacking  arises  from  the  rules  which 
" allow  superior  force  and  strength  to  a  legal  title"  {Marsh  v.  Lee,  1682, 
2  Vent.  337  ;  2  Wh.  &  Tu.  L.  C.  Eq.).  The  right  of  consolidation  is  founded  on 
the  mortgagor's  having  occasion  to  come  into  equity  in  order  to  redeem,  and 
depends  on  the  power  of  the  Court  to  put  its  own  price  on  its  assistance,  to 
grant  redemption  (see  per  James,  L.J.,  in  Cummins  v.  Fletcher,  1880,  14 
Ch.  D.  708).  It  only  applies  when  the  mortgagor  has  to  rely  on  the 
equity  to  redeem  (see  per  Lindley,  L.J.,  in  Chesworth  v.  Hunt,  1880, 
5  C.  P.  D.  271). 

"  The  principle  of  the  doctrine  is  that  a  person  who  comes  into  equity 
must  do  equity,  and  if  he  has  a  mortgage  of  £300  on  one  estate,  and  £600 
on  another,  and  the  time  of  redemption  being  past,  the  mortgagor  comes  to 
equity  to  redeem  or  the  mortgagee  to  foreclose,  the  mortgagee  is  entitled  to 
say,  '  I  will  not  part  with  one  estate  until  I  am  paid  all  owing  to  me  on 
both.'  Of  course,  he  cannot  say  so  if  the  mortgagor  comes  within  the  time 
limited  by  the  deed  for  payment,  in  which  case  the  equitable  doctrine  has 
no  application,  but  if  he  has  allowed  that  time  to  pass  and  has  no  legal 
rights,  then  the  equitable  doctrine  applies  "(S.  C). 

Ap2')lication  to  Equitable  Mortgages. — It  applies,  however,  to  equitable  as 
well  as  to  legal  mortgages.  "  It  lias  long  been  settled  that  the  right  of 
consolidation  may  be  exercised  by  the  transferee  of  the  mortgages  as  well 
as  by  the  original  mortgagee,  and  may  be  exercised  in  respect  of  equitable 
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mortgages  as  well  as  by  a  mortgagee  holding  the  legal  estate  absolute  at 
law ;  and,  on  the  other  hand,  that  it  may  be  asserted  against  the  assignee 
of  an  equity  of  redemption  from  the  mortgagor  as  well  as  against  the  mort- 
gagor himself"  (per  Lord  Davey  in  Pledge  v.  White,  [1896]  App.  Gas.  192). 
See  also  as  to  its  application  to  equitable  mortgages,  Neve  v.  Pennell,  1863, 
2  Hem.  &  M.  170 ;  and  in  the  case  of  a  mortgage  by  deposit,  Cracknall  v. 
Janso7i,  1879,  11  Ch.  D.  1. 

Foreclosure  Actions. — As  appears  from  Crachnall  v.  Janson  (ubi  svpra),  it 
applies  equally  in  foreclosure  as  in  redemption  suits.  See  also  per  James, 
L.J.,  in  Cummins  v.  Fletcher,  1879,  14  Ch.  D.  698 ;  Watts  v.  Symes,  1858, 
1  De  G.,  M.  &  G.  240 ;  Sclby  v.  Pomfret,  1861,  1  John.  &  H.  336,  on  app.,  3 
De  G.,  F.  &  J.  595 ;  Nere  v.  Pennell,  1863,  2  Hem.  &  M.  170. 

As  against  Assignees  of  one  or  more  of  the  Equities  of  Redemption. — There 
has  been  much  litigation  on  the  question  how  far  the  doctrine  applies  as 
against  the  assignees  from  the  mortgagor  of  the  equity  of  redemption  in 
one  or  both  of  the  mortgaged  properties.  The  leading  case  on  the  subject  is 
Vint  V.  Padgett,  1858  (1  Gif.  446  ;  2  De  G.  &  J.  611),  where  there  were  disthict 
mortgages  by  the  same  mortgagor  of  two  different  properties  to  two  different 
persons.  The  equity  of  redemption  in  part  of  one  of  the  properties  and  of 
the  whole  of  the  other  property  was  then  mortgaged  to  the  defendants,  and 
subsequently  the  two  first  mortgages  became  united  by  transfer  to  the 
plaintiffs  with  notice  of  the  second  mortgage  to  the  defendant.  It  was  held 
that  the  plaintiffs  were  entitled  to  consolidate.  Here,  therefore,  the  two 
first  mortgages  were  created  before,  but  first  became  united  after,  the 
assignment  of  the  two  equities. 

Nothing  seems  to  have  turned  on  tlie  fact  that  the  equity  of  redemption 
in  only  a  part  of  one  of  the  properties  was  comprised  in  the  second  mort- 
gage. The  case  is  treated  as  an  authority  for  the  proposition  that  where 
the  two  first  mortgages  have  become  united  in  title  in  the  same  person,  if 
the  equity  of  redemption  in  both  properties  mortgaged  has  become  vested 
in  the  same  person,  although  the  two  first  mortgages  first  united  after,  and 
with  notice  of  the  second  mortgage,  the  right  of  consolidation  attaches,  and 
the  doctrine  to  this  extent  has  been  affirmed  by  the  subsequent  case  in  the 
House  of  Lords  (cp.  Pledge  v.  White,  [1896]  App.  Cas.  194). 

In  the  case  of  White  v.  Hillacre  (1839,  3  Y.  &  C.  Ex.  597),  before 
the  title  to  the  two  first  mortgages  of  the  separate  properties  became  united 
in  the  same  person  the  equity  of  redemption  in  the  properties  had  been 
separated  and  become  vested  in  two  different  persons.  It  was  held  by 
Alderson,  B.,  that  the  person  holding  the  two  mortgages  could  not  consolidate, 
and  that  the  right  of  sejDarate  redemption  was  not  lost. 

In  Beevor  v.  Luch,  1867,  L.  R  4  Eq.  537,  V.  C.  Wood  disapproved 
of  the  decision  in  White  v.  Hillacre,  and  held  that  a  mortgagee  of  one 
property  might  as  against  an  assignee  of  the  equity  of  redemption  of 
another  property,  consolidate  with  his  mortgage  a  mortgage  from  the  same 
mortgagor  on  that  other  property  of  which  he  had  taken  a  transfer  after 
the  date  of  the  assignment  of  the  equity  of  redemption  of  the  second 
property  only,  but  this  decision  (Tassell  v.  Smith)  has  been  overruled;  cp. 
cases  cited  infra. 

In  Tassell  v.  Smith,  1858,  2  De  G.  &  J.  713,  there  was  first  a 
first  mortgage  to  trustees  for  an  insurance  company  of  one  property ;  next, 
a  second  mortgage  of  the  same  property  to  a  subsequent  mortgagee,  who 
did  not  give  notice  to  the  first  mortgagees  ;  then,  a  first  mortgage  of  another 
property  to  other  trustees  for  tlie  same  insurance  company,  without  notice 
of  the  second  mortgage  of  the  first  property.     The  fact  that  the  second  was 
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a  mortgage  to  separate  trustees  was  treated  as  immaterial,  and  it  was  held 
that  the  insurance  company,  as  equitable  owners  of  both,  had  a  right  to 
consolidate  as  against  the  second  incumbrancer  of  one  of  the  properties. 
Here  the  mortgage  of  the  second  property  was  taken  without  notice  of  the 
second  mortgage  on  the  first  ])roperty,  and  this  was  noticed  by  L.  J.  Turner 
as  material.  See  also  as  to  this  the  judgment  of  Hall,  V.C.,  in  Baher  v. 
Gray,  infra. 

In  Baker  v.  Gray,  1875,  1  Ch.  D.  491,  the  case  was  similar  to 
Beevor  v.  Buck  and  Tasscll  v.  Smith,  in  the  fact  that  the  first  mortgage  on 
the  second  estate  was  not  in  existence  at  the  time  of  the  second  mortgage  of 
the  first  estate,  but  when  the  mortgage  of  the  second  property  was  taken 
the  mortgagee  had  notice  of  the  second  mortgage  of  the  first  property. 
V.  C.  Hall  disallowed  the  claim  to  consolidate,  and  distinguished  the  case 
from  Tassell  v.  Smith  on  this  ground  that  in  Tasscll  v.  Smith,  when  the 
insurance  company  took  the  mortgage  on  the  second  mortgage,  they  had 
no  notice  of  the  first  mortgage. 

It  is  to  be  observed  that  Hall,  V.C.,  in  Baker  v.  Gray  considers  that 
Tasscll  V.  Smith  might  be  supported  on  the  ground  of  want  of  notice.  In 
the  case  of  Jennings  v.  Jordan,  infra.  Lord  Selborne  seems  to  treat  it  as 
possible  that  Tasscll  v.  Smith  might  be  supported  on  the  facts  ;  and  in  Fledge 
v.  White,  noticed  below,  in  delivering  judgment  in  the  House  of  Lords,  Lord 
Davey  refers  to  Beevor  v.  Jjuck  as  founded  on  a  misunderstanding  of  Tassell 
y.  Smith.  It  seems  very  doubtful,  however,  having  regard  to  recent  cases, 
whether,  when  there  is  no  express  agreement  for  consolidation,  Tassell  v. 
Smith  can  be  supported  on  the  ground  that  there  was  no  notice  when  the 
mortgages  were  united  of  the  second  mortgage  on  the  first  property,  at  any 
rate  in  cases  relating  to  land  wliere  notice  is  not  material  in  order  to 
perfect  title  against  a  subsequent  incumbrancer.  Since  the  Conveyancing 
Act  of  1881,  however,  in  order  to  exclude  sec.  17,  it  is  a  common  practice 
to  insert  an  express  provision  that  the  mortgagee  may  consolidate,  and  it 
seems  in  such  case,  if  the  mortgagee  took  tiie  lesjal  estate  without  notice  of 
a  previous  incumbrance  on  the  other  property,  an  argument  might  be 
raised  that  he  had  an  equitable  right  by  express  contract. 

In  Mills  V.  Jennings,  1880,  13  Ch.  I).  639,  the  Court  of  Appeal  decided 
that  consolidation  could  not  be  allowed  where  the  first  mortgage  of  the  second 
property  was  created  after  a  second  mortgage  of  the  first  property ;  Cotton, 
L.J.,  however,  said,  "  It  is  true  that  a  mortgagee  of  one  estate  may  get  in, 
and  consolidate  the  mortgage  of  another  estate  against  the  purchaser  of  the 
equity  of  redemption  of  one  of  the  estates,  even  though  at  the  time  of  the 
purchase  the  two  mortgages  were  vested  in  different  persons,  provided  both 
the  mortgages  were  executed  previously  to  the  sale  of  the  equity  of  redemp- 
tion of  one  of  the  estates."  The  judgment  of  the  Court  of  Appeal  was  affirmed 
by  the  House  of  Lords  (sitb  nom.  Jennings  v.  Jordan,  1881,  6  App.  Cas.  698), 
but  they  did  not  recognise  this  distinction ;  and  it  is  pointed  out  by  Lord 
Davey  in  Pledge  v.  White,  [1896]  App.  Cas.  196,  they  preferred  the  decision 
in  White  v.  Hillacre  to  that  of  Wood,  V.C,  in  Beevor  v.  Luck. 

Shortly  after  the  decision  in  Mills  v.  Jennings,  the  case  occurred  in 
Harter  v.  Colman,  1882,  19  Ch.  D.  630,  of  botli  the  first  mortgages  of 
the  two  properties  being  created  though  not  united  before  the  assignment 
of  the  equity  of  redemption  in  one  of  them  ;  and  Fry,  J.,  after  discussing  the 
cases,  held  that  in  such  case  there  could  be  no  consolidation.  The  decision 
is  no  doubt  correct,  l)ut  the  broad  principle  on  which  Fry,  J.,  based  his 
judgment,  namely,  that  the  purchaser  of  an  equity  of  redemption  takes  it 
subject  only  to  such  equities  as  were  subsisting  at  the  date  of  his  deed, 
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must  be  qualified  in  tlie  case  where  the  purchaser  takes  two  equities  of 
redemption  subject  to  distinct  mortgages. 

In  Minter  v.  Carr,  [1894]  3  Ch.  498,  the  mortgagor  had  made  several 
mortgages  of  eight  different  properties,  and  Pledge,  from  whom  the  plaintiff 
claimed,  had  become  entitled  to  the  equity  of  redemption  in  all  of  them,  but 
had  obtained  this  in  property  A.  from  one  Stunt,  who  had  taken  his 
mortgage  of  A.  before  the  union  of  the  mortgages,  and  the  plaintiff  claimed 
that  as  Stunt  had  the  right  to  redeem  property  A.  separately,  this  was  still 
subsisting  in  the  plaintif!',  though  he  had  obtained  the  equity  of  redemption 
in  the  other  properties.  It  was  held  by  Eomer,  J.,  and  the  Court  of  Appeal 
[1894]  2  Ch.  321,  and  [1894]  3  Ch.  498,  that  the  plaintiff's  contention  was 
correct,  and  that  he  was  entitled  to  redeem  property  A.  without  redeeming 
the  others. 

Minter  v.  Carr  therefore  affirmed  the  doctrine  of  White  v.  Hillacre  and 
Hartcr  v.  Colman,  supra,  that  where  the  equities  of  redemption  were 
separately  assigned  before  the  union  of  the  first  mortgages,  the  holder  of 
them  could  not  consolidate  against  the  purchaser  of  one  of  the  equities,  and 
that  his  right  to  redeem  would  pass  to  his  assignee,  though  that  assignee 
also  took  all  the  equities  of  redemption  in  the  other  properties.  In  Fledge 
V.  White,  [1896]  App.  Cas.  187,  the  Court  had  to  consider  whether  this 
doctrine  applied,  as  regards  the  seven  other  mortgages,  the  equities  of 
redemption  in  which  had  vested  in  Pledge  after  the  union  of  the  mortgages, 
in  the  defendant  or  his  predecessors  in  title.  Pledge  claimed  to  redeem  one 
of  them.  The  House  of  Lords  affirming  Romer,  J.,  and  the  Court  of  Appeal 
held  that  the  defendants  were  entitled  to  consolidate.  Lord  Davey  discussed 
the  authorities  in  a  valuable  judgment,  and  distinguished  the  case  from 
those  of  purchases  of  one  of  the  equities,  as  follows  : — "  It  appears  to  me,  my 
Lords,  that  an  assignee  of  two  or  more  equities  of  redemption  from  one 
mortgagor  stands  in  a  widely  different  position  from  the  assignee  of  one 
equity  only, 

"  He  knows,  or  has  the  opportunity  of  knowing,  what  are  the  mortgages 
subject  to  which  he  has  purchased  the  property,  and  he  knows  that  they 
may  become  united  by  transfer  in  one  hand.  If  the  doctrine  of  consolidation 
be  once  admitted,  it  appears  to  me  not  unreasonable  to  hold  that  a  person 
in  such  a  position  occupies  the  place  of  the  mortgagor  or  assignor  to  him 
towards  the  holders  of  mortgages  subject  to  which  he  has  purchased, 
although  it  may  be  unreasonable  to  hold  that  he  can  be  affected  by  the 
transfer  to  such  holders  of  the  mortgages  to  other  persons  by  the  same 
mortgagor  or  property  which  he  has  not  purchased,  and  with  the  equity  of 
redemption  of  which  he  has  no  concern.  He  does  not  investigate  into  title 
to  such  other  property,  and  cannot  know  in  the  latter  case  to  what  mortgages 
the  property  is  subject.  If  your  Lordships  affirm  the  decree  now  under 
appeal,  the  doctrine  of  consolidation  will  be  confined  within  at  least 
intelligible  limits. 

"  It  will  be  applicable  (1)  where  at  the  date  where  redemption  is  sought 
all  the  mortgages  are  united  in  one  hand,  and  redeemable  by  the  same 
person ;  or  (2)  where  after  that  state  of  things  has  once  existed,  the  equities 
of  redemption  have  become  separate." 

In  addition  to  these  two  propositions  the  House  of  Lords  in  this  case 
distinctly  laid  down  that  the  case  of  Vint  v.  Padgett  had  been  too  long 
established  to  be  overruled,  and  was  a  binding  authority,  and  approved  of 
the  decision  in  Harter  v.  Colman,  ubi  sujjra.  So  that  it  may  be  treated 
as  settled  that  the  right  of  consolidation  attaches,  although  at  the  date 
when  the  two  mortgages  are  united  the  transferee  has  notice  of  the  second 
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mortgage  or  sale  of  the  equities  of  redemption  in  both  of  them  ( Vint  v. 
Padgett,  2  De  G.  &  J.  611  ;  Twecdalc  v.  T'wecdale,  1857,  23  Beav.  341). 

And  that  the  right  does  not  attach  if  the  equity  of  redemption  in  one  only 
of  the  properties  has  become  vested  in  a  separate  person  before  the  union 
of  the  two  first  mortgages,  whether  they  had  or  not  been  created  before  the 
assignment  of  the  equity  {Harter  v.  Colman,  1882,  19  Ch.  D.  630). 

It  has  also  been  held  that  the  right  to  consolidate  did  not,  under  the  old 
doctrine  as  to  purchasers  under  27  Eliz.  c.  4,  enable  the  mortgagor  to  upset 
a  voluntary  settlement  of  one  of  the  mortgaged  properties  effected  before 
the  union  of  the  mortgages  (In  re  Walhampton  Estate,  1884,  26  Ch.  D.  391), 

Bankruptey  of  the  Mortgagor. — In  Selby  v.  Pomfret,  1861,  1  John.  &  H. 
336,  before  Wood,  V.C,  and  before  Campbell,  L.C.,  3  De  G.,  F.  &  J.  595,  the 
mortgagor  became  bankrupt  before  the  union  of  two  separate  mortgages 
made  by  him  on  different  properties.  It  was  held  that  the  holder  of  the  two 
mortgages  was  entitled  to  consolidate  against  the  assignees  in  bankruptcy. 
See  the  case  discussed  by  Lord  Davey  in  Pledge  v.  White,  [1896]  App.  Cas., 
see  p.  194. 

Doctrine  not  Applicable  where  one  of  the  Properties  has  ceased  to  exist. — 
It  has  also  been  decided  that  the  right  of  consolidation  cannot  be  claimed 
where  one  of  the  properties  has  ceased  to  exist,  i.e.  that  the  holder  of 
a  mortgage  on  property,  the  interest  in  which  is  subsisting,  cannot  claim  to 
hold  that  property  until  a  debt  is  paid  which  was  charged  on  another 
property,  the  interest  on  which  has  ceased  to  exist,  e.g.  in  the  case  of  a 
security  redeemed  by  a  person  against  whom  the  right  of  consolidation  did 
not  attach  (see  per  Selborne,  L.C.,  in  Jennings  v.  Jordan,  1881,  6  App.  Cas. 
707) ;  or  a  leasehold  whicli  had  determined  {In  re  Raggett,  Ex  parte  Williams, 
1880, 16  Ch.  D.  117) ;  or  an  annuity  which  had  ceased  {In  re  Gregson,  Christi- 
son  V.  Bolam,  1887,  36  Ch.  D.  223). 

These  were  cases  of  claims  by  the  mortgagee  against  creditors  of  the 
mortgagor.  It  must  be  borne  in  mind,  that  as  against  the  heir  or  devisee 
of  the  mortgagor,  in  order  to  avoid  circuity  of  action,  a  mortgagee 
has  a  right  to  tack  to  his  security  unsecured  debts  due  from  the 
mortgagor. 

Consolidation  has  been  allowed  in  cases  where  the  mortgagee  claiming: 
to  consolidate  has  sold,  one  or  both  properties  under  his  power  as 
mortgagee;  see  Selby  v.  Pomfret,  siipra,  1861,  3  De  G.,  F.  &  J.  595  ;  Crack- 
nail  V.  Janson,  1871,  11  Ch.  D.  1,  where  a  first  mortgagee  claimed  the  pro- 
ceeds of  sale  by  a  second  mortgagee,  and  on  being  paid,  handed  over  to 
the  second  mortgagee  a  separate  equitable  security,  and  it  was  held  that 
the  second  mortgagee  was  entitled  to  consolidate ;  and  see  Marshall  v. 
Shrewsbury,  1875,  L.  E.  10  Ch.  250,  where  the  mortgagee,  claiming  to  con- 
solidate, had  agreed  to  sell  both  properties. 

In  Griffith  v.  Pound,  1890,  45  Ch.  D.  553,  it  was  allowed  where  the 
mortgagee,  claiming  to  consolidate,  had  given  notice  to  pay  off  the  money 
owing  on  one  of  the  mortgages.    • 

As  against  Sureties. — The  holder  of  two  mortgages  cannot  consolidate 
against  a  surety  for  one  of  them  of  whose  rights  he  had  notice  when  he 
took  one  of  the  mortgages,  e.g.  if  the  surety  joined  in  the  mortgage  deed 
(Bowker  v.  Bull,  1851,  1  Sim.  N.  S.  29 ;  see  also  Forbes  v.  Jackson,  1882,  19 
Ch.  D.  615).  But  it  has  been  held  that  he  can  do  so  if,  when  the  mortgages 
united  and  his  claim  to  consolidate  accrued,  he  had  no  notice  {In  re 
Toogood,  1889,  61  L.  T.  19). 

Mortgages  in  different  Rights. — In  Curnvfiins  v.  Fletcher,  1880,  14  Ch.  D. 
699,  James,  L.J.,  said,  there  can  be  no  consolidation  between  a  mortgage  by 
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A.  for  his  own  debt,  and  a  mortgage  by  A.  and  B.  of  other  property  for  their 
partnership  debt  (see  also  observation  by  the  same  judge  in  In  re  Raggett, 
1880,  16  Ch.  D.  110,  see  p.  119).     See  Moktgage  for  authorities. 


Consolidation  of  Statutes. — The  term  "  consolidation,"  as 
applied  to  statute  law,  means  the  combination  in  a  single  measure  of 
enactments  relating  to  the  same  subject-matter,  but  scattered  over  different 
Acts. 

For  this  purpose  mere  paste  and  scissors  consolidation  seldom  suffices. 
Its  result  would  be,  in  many  cases,  alteration  of  meaning.  It  also  tends  to 
prolixity  and  ambiguity. 

Literal  reproduction  often  means  substantial  alteration.  An  Act  of 
Parliament  speaks  with  reference  to  the  time  at  which  and  the  circum- 
stances under  which  it  is  passed.  The  language  of  three  hundred  or  even 
of  fifty  years  ago  would  often  have  an  entirely  different  meaning  if  repro- 
duced in  an  Act  of  the  present  day.  The  mere  collocation  of  enactments  of 
different  dates  alters  the  sense. 

The  enactments  to  be  reproduced  are  often  unduly  prolix,  and  even 
where  that  is  not  so,  the  net  result  of  a  long  series  of  amendments  of  the  law 
can  frequently  he  summed  up  very  briefly. 

The  language  of  different  Acts,  even  when  they  relate  to  the  same  sub- 
ject-matter, is  often  not  uniform.  The  same  expressions  are  differently 
defined,  and  are  given  different  meanings  by  the  context.  Hence  alteration 
of  language  is  necessary  for  the  sake  of  clearness  and  consistency. 

For  all  these  reasons  the  work  of  consolidation  can  seldom  be  effected 
mechanically.  The  law  has  to  be  re-written  in  such  a  form  as  to  preserve 
its  substance  whilst  altering  its  form.  But  care  has  to  be  taken  to  pre- 
serve the  material  language,  unless  there  is  any  special  reason  for  altering 
it,  and  specially  to  preserve,  if  and  as  far  as  possible,  expressions  on  which 
a  judicial  construction  has  been  placed,  or  which  have  acquired  a  particular 
signification  in  practice. 

It  is,  however,  rarely  possible  to  reproduce  existing  statute  law  without 
some  slight  alteration  of  substance.  Ambiguities  and  inconsistencies  have 
to  be  removed ;  modern  machinery  has  to  be  substituted  for  machinery 
which  has  become  obsolete  or  inconvenient.  Alterations  of  this  kind  may 
properly  be  described  as  necessarily  incidental  to  the  process  of  consolida- 
tion ;  and,  if  their  nature  is  fully  and  fairly  explained,  objection  will 
probably  not  be  raised  on  the  ground  that  the  measure  goes  beyond  the 
proper  scope  of  consolidation.  A  consolidation  bill  ought  therefore  to  be 
accompanied  by  a  memorandum  and  notes  on  clauses  showing  what  altera- 
tions of  this  kind  are  made  by  the  bill. 

In  order  to  make  sure  that  the  existing  enactments  have  been  fully 
reproduced,  and  that  nothing  has  been  overlooked,  a  reference  to  each  section 
reproduced  is  usually  given  on  the  margin  of  each  reproducing  clause,  and 
there  is  also  a  separate  table  of  the  enactments  repealed  and  superseded, 
showing  where  each  repealed  section  is  reproduced,  or  if  it  has  not  been 
reproduced,  on  what  ground  it  has  been  omitted.  There  is  thus  a  double 
check  on  the  accuracy  of  the  consolidation.  The  marginal  reference  shows 
whence  the  new  law  is  derived ;  the  table  of  comparison  shows  how  the 
existing  law  is  accounted  for. 

Experience  shows  that  under  existing  conditions  of  English  parlia- 
mentary government,  consolidation  should  not  be  combined  with  sub- 
stantial amendment  of  the  law.     Where  a  bill  aims  both  at  consolidation 
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and  at  amendment,  it  is  practically  impossible  to  confine  proposals  for 
amendment  to  the  new  provisions  as  distinguished  from  those  which  are 
merely  reproductions  of  existing  law.  The  whole  bill  becomes  open  to 
criticism  and  amendment  in  committee,  and  if  the  subject  is  in  the  least 
degree  contentious,  the  chances  of  passing  it  are  very  small. 

Where  amendment  of  substance  as  well  as  of  form  is  needed,  one  of 
three  courses  may  be  adopted.  An  amending  bill  may  be  introduced,  and, 
when  passed,  followed  by  a  consolidation  bill.  Or,  when  the  provisions 
of  the  amending  bill  are  past  the  committee  stage,  they  may  be  embodied 
in  a  consolidation  bill.  This  course  was  adopted  with  the  Housing  of  the 
Working  Classes  Act,  1890,  and  the  Public  Health  (London)  Act,  1891,  but 
is  attended  by  many  risks,  and  is  difficult  to  combine  with  the  more  recent 
practice  of  referring  consolidation  bills  to  a  joint  committee  of  both 
Houses.  Or,  lastly,  it  may  be  more  expedient  to  make  consolidation  pre- 
cede substantial  amendment,  an  assurance  being  given  that  re-enactment  of 
the  existing  law  is  not  in  any  way  to  prejudice  or  preclude  future  amend- 
ments. The  fact  is  that  simplification  of  the  form  of  the  law  facilitates 
amendments  of  substance. 

There  is  often  difficulty  in  determining  the  boundary  lines  of  a  con- 
solidation bill,  in  saying  what  enactments  it  should  or  it  should  not 
reproduce.  Each  bill  of  this  kind  ought  to  be  regarded  as  a  chapter  in  an 
ideal  code,  and  considered  in  its  relations  to  kindred  branches  of  the 
law.  It  should  be  considered  before  a  provision  is  inserted,  whether 
it  might  not  find  a  more  appropriate  place  in  another  chapter ;  before  it  is 
omitted,  where  else  it  could  be  better  placed  if  kindred  branches  of  the  law 
were  consolidated.  But  theoretical  considerations  of  this  kind  must  often 
give  way  to  considerations  of  policy.  It  is  frequently  better  to  have 
incomplete  consolidation  than  no  consolidation  at  all,  and  to  avoid  enact- 
ments which  it  would  be  dangerous  under  existing  circumstances  to  touch. 

The  headings  of  the  index  to  the  statutes  will  often  suggest  what 
enactments  should  be  combined  in  a  single  consolidation  bill.  It  may  be 
convenient  to  have  a  separate  table  showing  what  enactments,  though 
related  to  the  subject-matter  of  the  bill,  are  left  outstanding,  and  for  what 
reasons  they  are  so  left. 

It  will  be  observed  from  what  has  been  said  that  the  task  of  consoli- 
dating the  statute  law,  if  properly  performed,  is  usually  one  of  considerable 
labour  and  difficulty.  It  involves  on  the  part  of  the  draftsman  accurate 
knowledge  both  of  the  past  history  and  of  the  present  state  of  the  law. 
He  must  know  not  merely  the  letter  of  the  law,  but  how  it  is  interpreted  in 
practice,  and  for  that  purpose  must  derive  assistance  not  only  from  judicial 
decisions,  but  from  the  practical  knowledge  of  those  engaged  in  the  adminis- 
tration of  the  law. 

And  when  a  measure  of  this  kind  has  been  prepared  there  is  difficulty 
in  getting  it  through  Parliament.  Governments  are  naturally  reluctant  to 
make  themselves  responsible  for  a  class  of  measures  for  which  there  is 
no  great  demand,  and  members  of  Parliament  are  reluctant  to  take  measures 
of  this  kind  on  trust,  and  are  too  apt  to  regard  them  as  convenient  oppor- 
tunities for  suggesting  substantial  amendments  of  the  law.  For  the  purpose 
of  meeting  these  difficulties,  the  experiment  has  recently  been  tried  of  sub- 
mitting consolidation  measures  to  the  joint  committee  of  Lords  and 
Commons,  which  was  originally  established  for  the  consideration  of  statute 
law  revision  bills,  with  instructions  to  examine  the  measures  for  the  purpose 
of  seeing  how  far  they  are  accurate  reproductions  of  the  existing  law. 
Under  this  system  the  responsibility  for  deciding  the  difficult  questions 
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which  are  sometimes  raised  by  the  juxtaposition  of  enactments  in  different 
statutes,  and  for  determining  whether  a  particular  construction  should  be 
placed  on  an  ambiguous  expression  or  whether  it  is  safer  to  "  con- 
solidate the  doubt,"  rests  with  the  committee.  The  experiment  was 
eminently  successful  in  the  year  1894,  when  it  resulted  in  the  passing  of 
four  important  consolidation  Acts,  including  the  Merchant  Shipping  Act 
with  its  740  sections  and  22  schedules.  With  respect  to  this  Act,  the  joint 
committee  reported  that  the  bill  as  passed  by  them  "  reproduces  the  exist- 
ing enactments,  with  such  alterations  only  as  are  required  for  uniformity 
of  expression  and  adaptation  to  existing  law  and  practice,  and  does  not 
embody  any  substantial  amendment  of  the  law."  Parliament  accepted  this, 
report  as  satisfactory,  and  the  measure  passed  through  the  House  of  Com- 
mons without  any  difficulty  or  delay.  Subsequent  attempts  to  pas& 
measures  of  consolidation  have  been  less  successful.  However,  in  spite 
of  the  difficulties  adverted  to  above,  a  reasonable  number  of  consolidation 
measures  have  been  passed  within  the  last  quarter  of  a  century.  Among- 
them  may  be  mentioned  those  relating  to  the  Coinage,  the  National  Debt, 
Stamps  and  Stamp  Duties,  the  Customs,  the  Management  of  Taxes,  the 
Slave  Trade,  Public  Health,  Weights  and  j\Ieasures,  the  Militia,  Sheriffs, 
Coroners,  Mortmain,  County  Courts,  Commissioners  for  Oaths,  Factors, 
Lunacy,  Foreign  Jurisdiction,  Foreign  Marriages,  the  Housing  of  the- 
Working  Classes,  Municipal  Corporations,  Public  Libraries,  Trustees, 
Copyhold,  Diseases  of  Animals,  Merchant  Shipping,  Friendly  Societies. 
Most  of  these  Acts  have  been  drawn  in  pursuance  of  recommendations  by 
the  Statute  Law  Committee,  and  through  the  agency  of  tlie  Parliamentary 
Counsel's  Office.  A  list  of  consolidation  measures  prepared  and  passed  in 
recent  years  will  be  found  in  Appendix  iv.  to  the  Memorandums  on  Statute 
Law  Eevision  and  the  Improvement  of  the  Statute  Law,  which  were  published 
as  a  Parliamentary  Paper  in  1893  (C.  22). 


Conspiracy. — This  term,  unlike  combination  {q.v.),  is  always  used 
in  English  law  in  maid  parte,  as  importing  an  offence  or  a  civil  wrong. 

IVie  crime  of  conspiracy  seems  as  such  to  be  peculiar  to  English  law. 
The  Indian  Penal  Code,  with  one  exception,  avoids  the  use  of  the  word 
"  conspire,"  and  the  punishment  as  a  crime  of  any  conspiracy  which  does  not 
proceed  to  execution  of  an  illegal  act  or  use  of  illegal  means  (Mayne,  Crivi. 
Law  of  India,  1896,  p.  469).  The  exception  is  conspiracy  within  or  without 
British  India  to  wage  war,  or  attempt  to  wage  war,  against  the  Queen,  or  to 
deprive  her  of  her  sovereignty  in  British  India,  or  to  overawe  by  criminal 
force,  or  the  show  of  criminal  force  the  Government  of  India,  or  any  local 
government  in  India  (s.  121).  It  was  added  to  the  Code  in  1870  (Act 
xxvii.  of  1870)  by  Sir  J.  Stephen  as  an  equivalent  for  the  Imperial  Treason 
Felony  Act,  1848  (11  &  12  Vict.  c.  12),  see  3  Stephen,  Hist.  Crim.  Law,  308. 
For  all  other  purposes  that  Code  treats  conspiracy  as  a  mode  of  abetment 
(s.  108),  and  does  not  treat  a  conspiracy  as  abetment  unless  there  is  some- 
thing done  or  omitted  in  furtherance  of  the  common  ol)ject  which  amounts 
at  least  to  a  preparation  for  the  concerted  crime  (Mayne,  Crim.  Zatv  of 
India,  1896,  p.  435).  The  English  conception  of  the  offence  is  thus  stated 
by  eminent  judges. 

"  The  offence  consists  not  merely  in  the  intention  of  two  or  more, 
but  in  the  agreement  of  two  or  more,  to  do  an  unlawful  act  or  to  do  a  lawfid 
act  by  unlawful  means.  So  long  as  such  design  rests  in  intention  only  it 
is  not  indictable.     When  two  agree  to  carry  it  into  effect  the  very  plot  is 
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an  act  in  itself,  and  the  act  of  each  of  the  parties  promise  against  promise, 
actus  contra  actum,  capable  of  being  enforced  if  lawful,  punishable  if  for  a 
criminal  object  or  the  use  of  criminal  means.  And  so  far  as  proof  goes, 
conspiracy,  as  Grose,  J.,  said  (in  B.  v.  Brisac,  1803,  4  East,  171 ;  7  E.  R. 
551)  is  generally  'a  matter  of  inference  deduced  from  certain  criminal 
acts  of  the  parties  accused  done  in  pursuance  of  the  apparent  criminal 
purpose  in  common  between  them.  The  number  and  the  compact  give 
weight  and  cause  danger'"  {Mulcahy  v.  B.,  1868,  L.  R.  3  H.  L.  317,  Willes, 
J.).  "  Conspiracy  differs  from  other  charges  in  this  respect,  that  in  other 
charges  the  intention  to  do  a  criminal  act  is  not  a  crime  of  itself  until 
something  is  done  amounting  to  the  doing  or  attempting  to  do  some  act  to 
carry  out  that  intention.  Conspiracy,  however,  consists  simply  in  the  agree- 
ment or  confederacy  to  do  some  act,  whether  it  is  done  or  not.  We  very  often 
-get  facts  sufficient  to  establish  the  guilt  of  parties  to  a  conspiracy  other 
than  acts  which  have  been  done  in  pursuance  of  it,  for  example,  there  may 
■be  a  conspiracy  to  set  fire  to  London  in  several  different  places  at  once,  and 
that  conspiracy  may  be  fully  proved  though  no  part  of  London  has  in  fact  , 
been  set  on  fire"  {B.  v.  Hilhert,  1875,  13  Cox,  C.  C.  82-86,  Cleasby,  B.). 

The  furthest  point  to  which  the  legal  conception  of  this  offence  has  been 
stretched  was  in  B.  v.  de  Kromme,  1892,  17  Cox,  C.  C.  492,  where  a  man 
was  held  to  have  been  rightly  convicted  of  soliciting  another  to  conspire 
to  cheat  his  employer  by  selhng  goods  at  an  under  value.  It  is  distinct 
from  abetting  (see  Abettok),  attempting  (see  Attempt),  or  inciting  to  the 
commission  of  an  offence. 

In  a  very  large  number  of  cases  it  is  unnecessary  to  resort  to  an  indict- 
ment for  conspiracy.  Where  the  scheme  is  executed  there  is  no  need  at  all. 
Where  the  scheme  has  progressed  so  far  as  an  attempt  to  commit  the  offence 
planned,  the  principal  can  be  indicted  for  the  attempt,  and  the  counsellors 
or  procurers  (though  co-conspirators)  can  be  dealt  with  as  principals  where 
the  attempt  is  treason  or  misdemeanour,  or  as  accessories  before  the  fact  if 
it  be  felony.  But  where  all  that  is  done  is  preparation  and  the  common 
design  is  abandoned  or  frustrated,  but  the  design  is  such  as  to  create 
a  public  danger,  it  may  still  be  expedient  to  have  resort  to  this  criminal 
remedy.  But  quite  apart  from  criticism  of  the  accepted  definition  of  its 
elements,  the  motives  for  resort  to  prosecution  for  this  offence  are  too  often 
(1)  that  it  renders  admissible  against  the  accused  a  mass  of  evidence  which 
could  not  be  received  against  them  if  tried  separately ;  (2)  that  it  enables 
the  prosecution,  by  putting  them  all  in  the  dock  together,  to  close  their  own 
mouths  as  witnesses  for  themselves  or  each  other. 

Sir  James  Stephen  {Big.  Grim.  Law,  5th  ed.,  39)  deals  with  conspiracy 
as  one  of  the  degrees  in  the  commission  of  crime,  and  defines  it  thus  (art.  49) : 
"  When  two  or  more  persons  agree  to  commit  any  crime  they  are  guilty  of  the 
misdemeanour  called  conspiracy  whether  the  crime  is  committed  or  not,  and 
though  in  the  circumstances  of  the  case  it  would  be  impossible  to  commit 
it."  This  definition  is  by  no  means  wide  enough  to  cover  all  cases  of 
indictable  conspiracy.  On  the  one  side,  it  contains  no  reference  to  the 
statutory  exceptions  which  make  certain  conspiracies  felonious ;  on  the  other, 
the  use  of  the  limiting  word  "crime"  narrows  the  established  judicial  definition 
of  a  conspiracy,  which  does  not  require  that  the  act  agreed  to  be  done  should 
be  criminal  if  done  by  one  person.  And  later  on  in  his  Digest  he  enumerates 
particular  forms  of  common  law  conspiracy  as  substantive  offences  which 
would  better  appear  as  illustrations  of  the  offence  when  adequately  defined — 
e.g.  art.  97  (seditious  conspiracy),  art.  15  (<x)  (conspiracy  to  defeat  justice), 
art.  178  (conspiracy  to  carry  out  acts  regarded  by  the  judges  as  injurious 
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to  the  public),  art.  195  (conspiracy  to  defile  a  woman),  art.  365  (conspiracy 
to  cheat,  defraud,  or  extort),  art.  440  (conspiracies  to  do  an  "unlawful"  act 
in  restraint  of  trade).  The  adoption  of  this  classification  by  so  eminent  a 
jurist  is  evidence  that  the  complexity  of  the  subject  trammelled  even  his 
vigorous  intellect,  and  that  even  he  had  failed  to  construct  out  of  the  case 
law  of  centuries  any  coherent  and  united  classification  of  the  judicial  dicta 
as  to  the  nature  and  limits  of  conspiracy  as  a  crime,  although,  as  is  shown 
by  his  historical  account  of  the  offence  (3  Hist.  Crim.  Laiv,  201),  he  had  fully 
grasped  the  nature  of  the  subject. 

The  classification  of  conspiracies  in  the  ordinary  text-books  (Archbold, 
21st  ed.,  1100)  is  (1)  falsely  to  charge  another  with  a  crime  punishable  at 
law  either  from  a  malicious  or  vindictive  motive  or  feeling  towards  the  party, 
or  for  the  purpose  of  extorting  money  from  him ;  (2)  wrongfully  to  injure 
or  prejudice  a  third  person  or  any  body  of  men  in  any  other  manner ;  (3)  to 
commit  any  offence  punishable  by  law ;  (4)  to  do  any  act  with  intent  to 
prevent  the  course  of  justice ;  (5)  to  effect  a  legal  purpose  with  a  corrupt 
intent  or  by  improper  means ;  (6)  to  which  may  be  added  conspiracies  or 
combinations  by  employers  or  workmen  in  the  course  of  trade  disputes. 
Of  these  (1)  and  (4)  are  in  substance  the  same ;  so  are  (2)  and  (6) ;  and  (5) 
closely  approaches  them. 

The  only  way  to  test  the  accuracy  of  the  classifications  of  the  jurist  and 
the  text-writer  is  to  examine  the  history  of  the  offence,  which  illustrates  in 
a  remarkable  manner  the  continuous  growth  of  judge-made  law  in  the 
supposed  interests  of  the  community  or  the  ruling  classes  and  of  the  power 
and  prerogative  of  the  Crown. 

In  the  Parliament  KoU  for  1290  (1  Ptot.  Pari.  48  a)  is  recorded  a  petition 
and  answer  as  to  officers  of  the  city  of  London  charged  with  conspiracies 
and  machinations,  and  directing  their  amotion  pending  the  trial  of  the 
complaint;  and  (1  Eot.  Pari.  59)  reference  is  made  in  a  petition  to  John  of 
St.  Helens,  formerly  of  counsel  for  the  Abbot  of  Abingdon,  who  had  been 
discharged  (amotus)  on  the  Berkshire  eyre  for  conspiracy. 

In  1293  (1  Eot.  Pari.  96)  occurs  an  ordinance  concerning  conspirators 
(not  in  Eev.  Statutes),  which  shows  that  conspirators  could  be  fined  and 
imprisoned : — 

"  De  illis  qui  conqueri  voluerint  de  conspiratoribus  in  patria  placita 
maliciose  moveri  procurantibus,  ut  contumelie  l)raciatoribus  (sic),  placita  ilia 
et  contumelias  ut  campi  partem  vel  aliquod  aliud  commodum  inde  habeant 
malitiose  manutenentibus  et  sustenentibus  veniant  de  cetero  coram  justic.  ad 
placita  Domini  Regis  assignatis  et  ibi  securitatem  de  querela  sua  con  veniant. 
Et  mandetur  vice  comiti  per  brevi  capitalis  justic.  et  sub  sigillo  suo  quod 
attachientur  quod  sunt  coram  Rege  ad  certum  diem :  et  fiat  ibi  celeris  justitia 
et  illi  qui  de  hoc  convicti  fuerint  puniantur  graviter  juxta  discretionem 
justicioriorum  predictorum  per  prisonam  et  redemptionem  aut  expectant  tales 
querentes  iter  justic.  in  partibus  suis  si  voluerint  et  ibidem  sequantur,  etc." 

The  apparent  effect  of  this  is  to  make  conspiracy  a  plea  of  the  Crown. 

It  next  appears  in  the  Articuli  super  Clmrtas  (1300,  28  Edw.  i.  c.  10), 
where  it  is  stated  that  the  king  had  already  awarded  a  writ  out  of  the 
Chancery  in  right  of  conspirators,  false  informers,  and  evil  procurors  of 
dozens  assizes,  etc.,  and  where  a  further  remedy  is  granted  by  allowing  the 
justices  in  eyre  or  the  judges  of  the  Superior  Courts  when  they  go  into  any 
county  to  award  inquests  in  respect  of  these  wrongs  without  writ.  This 
Act  provides  a  civil  and  not  a  criminal  remedy.  The  ordinacio  de  Conspira- 
toribus or  Diffinitio  de  Conspiratoribus,  attributed  to  1305  (33  Edw.  I.  st.  2, 
Euffhead,  1  Eev.  Stat.  2nd  ed.,  p.  61),  does  not  create  the  punishment  of  con- 
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spiracy,  which  depends  on  the  provisions  of  1292,  but  merely  defines  con- 
spiracy as  then  understood  by  king  and  Parliament.  "  Conspirators  be  they 
that  do  confeder  or  hind  themselves  l)y  oath  or  covenant  or  other  alliance  that 
every  of  them  shall  aid  and  sustain  the  enterprise  of  the  other  falsely  and 
maliciously,  to  indict  or  cause  to  be  indicted  or  falsely  to  acquit  people,  or 
falsely  to  move  or  maintain  pleas,  and  also  such  as  cause  children  within 
age  to  appeal  men  of  felony  (see  Appeal  of  Felony),  whereby  they  are 
imprisoned  and  sore  grieved,  and  such  as  maintain  men  in  the  country  with 
liveries  or  fees  for  to  maintain  their  malicious  enterprises  and  to  drown  the 
truth;  and  this  extendeth  as  well  to  the  takers  as  the  givers;  and 
stewards  and  bailiffs  of  great  lords,  which,  by  their  seignory  office  or  power 
undertake  to  maintain  or  support  pleas  or  quarrels  for  parties  other  than 
such  as  touch  the  estate  of  their  lords  or  themselves  "  {i.e.  act  corruptly 
or  extortionately  or  partially  in  their  office).  The  ordinance  concludes 
with  a  direction  that  the  justices  assigned  to  hear  felonies  and  tres- 
passes in  the  several  counties  of  England  shall  have  a  transcript. 
Except  these  last  words,  there  is  nothing  in  the  ordinance  declaring  that 
conspiracy  as  defined  is  a  misdemeanour.  But  no  doubt  it  should  be  read 
with  the  provisions  of  1292  and  1300  as  applying  both  to  pleas  of  the  Crown 
and  private  remedies.  The  mischief  at  which  it  was  directed  was  evidently 
the  substitution  of  combinations  to  prevent  justice  in  the  king's  Courts, 
which  had  then  apparently  begun  to  take  the  place  of  the  settlement  of 
disputes  by  private  force,  and  the  context  of  the  ordinance  in  the  statute- 
book  which  associates  the  offence  with  barratry,  champerty,  and  maintenance 
supports  this  view.  An  Act  of  uncertain  date  printed  by  Euffhead  as  St. 
33  Edw.  L,  and  styled  the  Statutum  de  Conspiratoribus  (1  Eev.  Stat.,  2nd 
ed.,  77),  does  not  contain  the  term  conspiracy,  nor  any  word  specifically 
applicable  to  it  either  in  its  civil  or  its  criminal  aspect. 

By  1306  (L  Eot.  Pari.  201)  it  is  clear  from  the  use  of  the  word  indictati 
in  a  petition  that  conspiracy  was  treated  as  an  indictable  offence,  and  it  is 
there  classed  with  other  trespasses  (transgressiones).  The  answer  to  the 
petition  is  the  foundation  of  what  is  called  the  villainous  judgment,  as  it 
forbids  the  putting  upon  any  jury,  inquest,  or  assize,  a  person  convicted  of 
making  false  confederacies, for  maintaining  falsehoods  or  procuring  themselves 
for  gain,  to  be  put  on  an  inquest  before  any  officer  of  the  Crown,  to  maintain 
a  false  party  or  accepting  bribes  from  either  side.  This  rule  was  more 
formally  enunciated  in  1314  (8  Edw.  ii.,  1  Eot.  Pari.  289),  by  what  in  form 
seems  to  be  a  statute.  It  permits  the  convicted  conspirator  to  appear  in  Court 
only  in  his  own  cause,  and  gives  a  writ  out  in  Chancery  for  disobedience 
to  its  provisions.  It  was  repeated  in  1315  (1  Eot.  Pari.  299),  and  extended 
in  1344  (2  Eot.  Pari.  142).  Mr.  Justice  Wright  says  that  this  judgment 
was  the  ordinary  judgment  in  attaint  (see  B.  v.  Spragge,  1760,  2  Burr.  996, 
1027),  and  the  word  attainted  is  actually  used  in  some  of  the  cited  entries ; 
but  the  offence  being  a  misdemeanour  the  common  law  Courts  could  not 
attaint  the  accused  of  their  own  authority,  whence  no  doubt  the  parlia- 
mentary directions  above  cited  (see  Hawk.,  P.  C,  bk.  i.  c.  72,  s.  9).  The 
sentence  of  greater  excommunication  was  also  fulminated  against  con- 
spirators in  this  year  (4  Eot.  Pari.  421).  In  1344  is  recorded  perhaps  the 
earliest  case  of  a  trade  conspiracy  (1  Eot.  Pari.  202),  a  conviction  and  fine 
before  the  King's  Council  for  renewing  {qu.  reforming)  a  trade  guild  in 
York,  and  a  consequent  attempt  to  exclude  the  offenders  from  their  burgess 
rights,  which  was  stopped  by  the  king. 

The  criminal  and  the  civil  remedy  are  distinctly  recognised  as  enforceable 
in  1331,  when  directions  were  issued  for  a  commission  to  inquire,  hear,  or 
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determine,  as  well  at  the  suit  of  the  Crown  as  that  of  the  party,  all 
conspiracies,  etc.,  committed  from  1  Edw.  ii.  (2  Eot.  Pari.  60).  And  in  1343 
(2  Eot.  Pari.  137)  all  forms  of  conspiracy  and  confederacy  were  put  by 
the  commission  of  the  peace  into  the  jurisdiction  of  the  justices ;  but  this 
cannot  be  read  as  widening  the  definition  of  the  offence  (see  2  Co.  Inst. 
383,  562). 

It  is  to  l)e  noted  that  the  appearance  of  those  parliamentary  entries 
points  to  the  novelty  of  the  crime,  and  the  absence  of  any  adequate 
remedy  at  common  law.  This  is  consistent  with  the  evidence  of  early 
writers  on  law.  Bracton  {de  Actionibus,  lib.  iii.  c.  5,  f.  105)  says:  "Pacta 
puniuntur  ut  furta,  homicidia  ;  scripta,  ut  falsa  et  libelli  famosi :  consilia 
ut  conjurationes,"  and  {dc  Corona,  lib.  iv.  c.  12.  20.  13)  in  speaking  of 
accessories,  "  because  where  a  principal  has  no  existence  things  consequent 
on  it  have  no  place,  as  may  be  said  of  precept  conspiracy  and  the  like, 
because  these  things  may  occur  without  any  act,  and  are  sometimes  punished 
if  an  act  follows  on  them,  but  without  any  act  not  so,  as  is  said  :  "  quid  enim 
obfuit  conatus  cum  injuria  nullum  effectum.  Nee  etiam  obesse  prteceptum, 
conspiratio,  praiiceptum  et  consilium,  nisi  factum  subsequatur  ? " 

The  Mirror  of  Justices  (apparently  written  about  1290,  see  7  Seld.  Soc. 
Pub.  XXV.)  merely  speaks  generally  of  all  manner  of  conspirators  as  to  l)e 
included  in  presentments  on  view  of  frankpledge.  The  latter  statement  is 
without  authority,  and  that  of  Bracton,  so  far  as  it  goes,  indicates  that  in 
his  day  conspiracy  was  only  regarded  as  an  aggravation  of  a  crime,  and  tliat 
until  some  public  or  private  wrong  had  been  caused  by  some  act  there  was 
no  punishment.  And  this  doctrine  appears  to  have  l)een  maintained  till 
1611,  when  it  was  ousted,  by  the  application  of  more  l)ad  reasons  in  Latin : 
"quia  quando  aliquid  prohibetur,  prohibetur  et  id  per  quod  pervenitur 
ad  illud :  et  aftectus  punitur,  licet  non  sequatur  effectus."  This  epigram 
in  the  form '  of  a  Baconian  apophthegm  is  made  to  do  duty  for  an 
argument ;  and  the  Court,  indeed,  strained  for  purposes  of  repressive 
justice  the  saying  "  qui  veut  le  fin  veut  les  moyens " ;  though  criminal 
justice  is  properly  concerned  with  acts  coui)led  with  intention,  and  not  with 
mere  volitions,  whose  appropriate  censure,  if  any,  belongs  to  religion  or 
morals  and  not  to  law.  But  it  is  curious  that  the  extension  of  the  offence 
of  conspiracy  into  its  present  form  began  in  1611  in  that  Court  of  criminal 
equity,  the  Star  Chamber,  and  that  the  King's  Bench  claimed  in  1616  and 
ultimately  absorbed  its  jurisdiction,  and  set  itself  up  as  custos  morum  2')(itrim. 
Up  to  this  thne,  speaking  generally,  and  apart  from  the  Statutes  of  Labourers, 
the  only  conspiracies  known  to  the  law  or  commonly  treated  as  crimes 
were  conspiracies  to  pervert,  obstruct,  or  defeat  the  course  of  justice,  or 
by  officials  to  defeat  or  delay  justice  or  to  extort  under  colour  of  office. 

Mr.  Justice  Wright  (on  Conspiracies,  p.  6)  conclusively  shows  that  it  was 
not  until  the  Poulterers  case,  1611,  9  Co.  Pep.  55  Cam.  Stell.,  that  it  was 
established  that  the  agreement  for  a  conspiracy  within  33  Edw.  i.  was 
indictable  as  a  substantive  offence,  even  when  nothing  had  been  done  to 
execute  it.     The  stages  of  development  were — 

{a)  A  conspiracy  to  accuse  falsely  of  felony,  for  which  no  legal  remedy 

was  available  until  after  acquittal ; 
{h)  A   conspiracy   to   accuse,  etc.,  for  which  a  criminal  remedy  was 

available,  even  if  a  grand  jury  ignored  the  Ijill  {Sydcnliam  v. 

Keilaicay,  1574,  Cro.  (2)  8) ; 
(c)  A  conspiracy  to  accuse,  etc.,  which    stopped  short  of  sending  up 

the  bill,  for  which  a  criminal  remedy  was  held  available   {21ie 

Poulterers  case,  1611,  9  Co.  Eep.  55). 
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When  the  ordinances  against  conspirators  were  promulgated,  perjury  was 
rather  a  matter  of  ecclesiastical  cognisance  than  for  punishment  by  the 
king's  Courts.  ■  Persons  who  brought  unfounded  actions  or  false  appeals  were 
'dmerced  pro /also  clamore  for  the  benefit  of  the  Crown ;  but  indictments  for 
perjury  were  rarely  if  ever  used  before  the  sixteenth  century.  They  rendered 
proceedings  for  conspiracy  unnecessary  where  false  evidence  was  actually 
given,  as  the  perjurer  and  the  suborner  of  perjury  could  be  dealt  with,  without 
resort  to  the  ordinance  of  conspirators. 

The  Courts  next  took  cognisance  of  conspiracies  to  accuse  of  crime, 
whether  for  malice  or  extortion,  even  where  the  conspirators  neither  intended 
nor  attempted  to  take  legal  proceedings  in  support  of  the  accusation  (B.  v. 
Spragge,  1760,  2  Burr.  996,  1027  ;  Macdaniel's  case,  1755,  Post.  Cr.  Law, 
121 ;  10  St.  Tri.  417) ;  but  the  gist  of  this  and  any  other  consultation  or 
agreement  to  accuse  of  crime,  or  of  a  false  fact,  has  always  been  that  it  was 
not  to  further  justice  nor  to  support  a  charge  honestly,  and,  on  reasonable 
grounds,  believed  to  be  true,  but  to  utilise  a  false  charge  from  motives  of 
malice  or  revenge  or  pecuniary  greed  {B.  v.  Best,  1705,  2  Eaym.  (Ld.)  1167; 
B.  V.  Kinnerslcy,  1719, 1  Stra.  193).  This  head  of  conspiracy  has  been  further 
extended  to  a  combination  by  justices  to  certify  falsely  that  a  highway  was 
in  repair,  in  order  to  influence  the  Court  of  King's  Bench  {B.  v.  Mawhey, 
1796,  6  T.  E.  619  ;  3  E.  E.  282),  and  generally  to  all  combinations  to  obstruct 
justice,  whether  by  suborning  or  trepanning  witnesses,  or  enabling  offenders  to 
escape  (see  Wright  on  Conspiracies,  pp.  30,  31),  or  by  compounding  a  felony 
(see  Theft  Bote),  or  apparently  by  compounding  or  stifling  a  misdemeanour 
in  respect  of  which  a  prosecution  has  been  commenced. 

A  combination  to  enforce  by  legal  process  a  pretended  debt  is  a  con- 
spiracy within  the  words  of  the  ordinance  of  Edw.  I.,  but  as  late  as  1883  was 
solemnly  discussed  and  even  made  subject  of  an  appeal,  without  any  reference 
arguendo  to  the  ordinance  {B.  v.  Taylor,  1883,  15  Cox,  C.  C.  265,  268). 

A  conspiracy  to  charge  a  man  as  the  reputed  father  of  a  bastard  (Hawk., 
P.  C,  bk.  i.  c.  72,  s.  2)  seems  to  fall  within  33  Edw.  i.,  as  it  involves  legal 
proceedings  of  a  quasi-criminal  character  to  establish  his  liability  to  maintain 
the  child,  or  to  libel  the  alleged  parent. 

The  decision  in  the  BouUerer's  case,  1611,  9  Co.  Eep.  55,  while  it  enabled 
the  Courts  to  strike  at  a  combination,  which,  if  executed,  would  certainly 
be  criminal  before  the  criminal  purpose  had  advanced  beyond  agreement 
(see  B.  V.  Kinnerslcy,  1719,  1  Stra.  193),  fell  very  far  short  of  defining 
conspiracy  as  it  is  now  understood. 

The  next  step  in  development  was  the  proposition  that  "all  con- 
federates whatsoever  wrongfully  to  prejudice  a  third  person  are  highly 
criminal"  (Hawk.,  P.  C,  bk.  i.  c.  72,  s.  2).  This  goes  beyond  the  particular 
manner  and  means  specified  in  the  ordinances,  and  leaves  the  lawyer  to 
ascertain  whether  "  wrongfully  "  refers  to  crime,  tort,  or  breach  of  contract, 
and  appears  to  have  been  the  product  of  the  post-Eestoration  judges  prior  to 
Lord  Holt. 

Conspiracy  to  commit  a  Crime. — The  eighteenth  century  decisions  in  the 
main  are  confined  to  cases  of  conspiracy  to  commit  what  would  be  an  offence 
if  done  by  an  individual,  which  was  determined  in  the  seventeenth  century 
to  be  a  criminal  offence  (Wright  on  Conspiracy,  p.  26). 

It  is  now  firmly  established  that  an  agreement  to  commit  any  offence 
is  an  indictable  conspiracy,  whether  the  principal  offence  is  punishable  on 
indictment  or  summarily,  and  even  it  would  seem  when  it  is  a  mere  breach 
of  a  by-law  or  petty  police  regulation  {B.  v.  Bollman,  1809,  2  Camp.  229  ; 
11  R.  E.  698;  B.  v.  Whitchurch,  1890,  24  Q.  B.  D.  420). 
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Conspiracy  to  commit  treason  was  at  first  not  more  than  a  misdemeanour, 
but  was  soon  merged  in  the  principal  oflence  by  application  of  the  rules  as 
to  overt  acts,  and  that  there  are  no  accessories  in  treason  (Fost.  Cr.  Law, 
195,  197  ;  R.  v.  Hensey,  1758, 1  Burr.  642  ;  B.  v.  de  la  Motte,  1781,  21  St.  Tri. 
687 ;  R.  V.  Stone,  1796,  6  T.  R  527  ;  3  E.  E.  253),  and  it  was  made  punish- 
able as  a  felony  at  the  election  of  the  Crown  by  the  Treason  Felony  Act, 
1848  (11  &  12  Vict.  c.  12,  s.  7 ;  Mulcahy  v.  R.,  1868,  L.  E.  3  H.  L.  306); 
and  see  Treason. 

Conspiracy  to  murder  is  a  statutory  misdemeanour  (24  &  25  Vict.  c.  100, 
s.  4),  punishable  by  penal  servitude  from  three  to  ten  years,  or  imprisonment 
with  or  without  hard  labour  for  not  over  two  years  (54  &  55  Vict.  c.  69,  s.  1). 
The  offence  is  committed  whether  the  intended  victim  is  or  is  not  a  British 
subject,  and  whether  he  is  or  is  not  within  the  Queen's  dominions.  This 
addition  was  made  in  the  Act  of  1861,  because  of  the  doubts  and  difficulties 
as  to  the  law  raised  by  R.  v.  Bernard  (1858,  1  F,  &  F.  240 ;  Euss.  on  Crimes, 
6th  ed.,  vol.  i.  p.  511). 

Seditious  conspiracy  is  a  combination  for  political  objects,  to  assemble 
unlawfully,  or  commit  sedition,  i.e.  to  resort  to  attempts  falling  short  of 
treason,  by  violent  language  or  show  of  force,  or  to  traduce  and  vilify  the 
government  or  the  legislators,  and  excite  disaffection,  or  to  effect  any  public 
object  of  an  evil  character,  i.e.  inconsistent  with  the  public  peace,  and  the  good 
government  of  the  country,  or  the  political  opinion  of  the  judge  or  jury  (2 
Stephen,  Hist.  Crim.  Laiu,  380,  381).  The  first  prosecution  for  this  offence 
was  in  1795  {R.  v.  Redhead.  Yorke,  25  St.  Tri.  1003).  Prosecutions  were 
common  in  this  country  up  till  1850,  and  in  Ireland  up  to  a  much  later  date 
(see  R.  V.  Hunt,  1820,  1  St.  Tri.  N.  S.  171 ;  R.  v.  O'Conncll,  1843,  5  St.  Tri. 
N".  S.  1).  The  overt  acts  usually  charged  or  put  in  evidence  to  establish 
the  offence  are  meetings  to  hear  seditious  and  inflammatory  speeches  (see 
Sedition).    This  l)ranch  of  conspiracy  is  to  some  extent  regulated  by  statute. 

The  Unlawful  Oaths  Act,  1797  (37  Geo.  in.  c.  123)  makes  it  felony  (s.  1) 
"  to  administer,  or  cause  to  be  administered,  or  aid  or  assist,  or  be  present  at, 
and  consenting  to,  the  administering  or  taking  any  oath  or  engagement 
purporting  or  intended  to  bind  the  person  taking  the  same,  to  be  of  any 
association,  society,  or  confederacy  formed  for  any  mutinous  or  seditious 
purpose,  or  to  disturb  the  public  peace  ...  or  not  to  inform  or  give  evid- 
ence against  any  associate,  confederate,  or  other  person,  or  not  to  reveal  or 
discover  any  unlawful  combination  or  confederacy."  This  Act  supplements 
the  law  of  treason,  misprision  of  treason,  and  conspiracy  to  commit  treason 
(s.  7).  The  Corresponding  Societies  Act,  1799  (39  Geo.  ill.  c.  79),  prohibits 
a  large  number  of  societies  and  confederacies  as  unlawful  combinations. 

Mr.  Justice  Wright  (on  Conspiracies,  p.  28)  examines  separately  the 
cases  of  combination  against  government.  Most  of  these  combinations 
are  really  agreements  to  commit  a  public  offence,  such  as  treason,  sedition, 
peculation,  or  fraud  on  the  revenue.  Combinations  not  to  pay  taxes  were 
treated  in  1340  (1  Eot.  Pari.  1176) as  conspiracies;  but  the  leading  revenue 
case  is  R.  v.  Starling,  1665,  Sid.  174,  on  a  combination  to  depauperate 
the  farmers  of  the  Crown  revenue  of  excise,  though  the  acts  done  would 
apparently  have  been  criminal  apart  from  conspiracy,  under  the  wide  juris- 
diction of  the  Court  of  Exchequer  for  the  protection  of  the  public  revenue. 

Combinations  against  public  morals  or  decency  in  one  sense  fall  within 
the  class  of  conspiracies  to  commit  crime,  inasmuch  as  the  acts,  if  not  offences 
under  the  common  or  statute  law  in  respect  to  which  conspiracy  has  been 
charged,  are  in  most  if  not  all  cases  punishable  in  the  ecclesiastical  Courts, 
e.g.  fornication  or  adultery,  which  also  involves  what  is  always  termed  un- 
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lawful  carnal  intercourse  (E.  v.  Zoirl  Grey,  1682,  9  St.  Tri.  127;  B.  v. 
Delaval,  1763,  3  Burr.  1434;  B.  v.  Mears,  1851,  2  Den.  C.  C.  79;  B.  v. 
Rowdl,  1864,  4  F.  &  F.  160).  The  Criminal  Law  Amendment  Act,  1885, 
punishes  the  commission  by  individuals  of  a  number  of  acts  previously 
punishable  only  as  conspiracies. 

Conspiracies  to  Cheat  and  Defraud. — The  law  w^as  for  a  long  time  un- 
certain as  to  what  cheats  were  indictable,  and  what  subject  to  civil  remedies 
only  (see  Cheat).  While  the  uncertainty  existed  the  judges  extended  the 
law  of  conspiracy  to  combinations  to  cheat  and  defraud  by  means  of  any 
false  representation,  whether  it  amounted  to  an  indictable  cheat  or  only  to 
a  deceit  or  fraud  for  wiiich  an  action  at  law  or  a  suit  in  equity  could  be 
brought  (B.  v.  Warhurton,  1870,  L.  R.  1  C.  C.  E.  274).  This  form  of  con- 
spiracy is  that  most  commonly  prosecuted,  inasmuch  as  it  enables  the  law 
to  reach  cases  where  the  statute  law  as  to  false  pretences  does  not  apply, 
and  where  the  object  of  the  agreement  is  utterly  fraudulent,  but  the 
proposed  deceit  from  one  cause  or  another  fails  or  is  abandoned. 

Where  the  fraud  is  to  be  effected  by  legal  proceedings  the  oiTence  is 
within  33  Edw.  i ;  where  it  is  extrajudicial  it  is  in  many  cases  a  con- 
spiracy to  commit  crime,  but  in  some  a  conspiracy  to  connnit  a  mere  civil 
wrong.  For  particular  instances  of  proceedings  for  these  conspiracies,  see 
Archbold,  Cr.  PL,  21st  ed.,  1100.  Those  of  most  practical  importance  are 
B.  V.  Kenrick,  1843,  5  Q.  B.  49,  a  conspiracy  to  get  money  by  a  contract  to 
be  obtained  by  false  pretences ;  B.  v.  Orman,  1880,  14  Cox,  C.  C.  371,  a 
conspiracy  to  get  goods  on  credit  not  meaning  to  pay  for  them ;  B.  v. 
Aspinall,  1876,  1  Q.  B.  D.  730,  a  conspiracy  by  company  promoters  to  cheat 
those  of  the  public  who  could  be  attracted  by  their  advertisements ;  B.  v. 
de  Berenger,  1814,  3  M.  &  S.  67 ;  15  R.  R.  415,  a  conspiracy  to  affect  the 
price  of  stocks  by  false  rumours. 

Combinations  to  Injure  Individuals  otherwise  than  hy  Fraud. — The  widest 
extension  of  the  definition  of  conspiracy  is  that  which  includes  within  its 
scope  combinations  which  are  not  treasonable  or  seditious,  and  contain  no 
element  of  fraud,  but  involve  violation  of  the  private  rights  of  individuals 
in  a  manner  which,  if  done  by  a  single  person,  would  give  a  civil  though  not 
a  criminal  remedy  against  the  perpetrator. 

These  conspiracies  have  been  made  punishable  by  the  construction  put 
on  the  word  "  wrongful "  in  Hawkins'  definition  {ante,  p.  294),  by  extending 
it  from  criminal  acts  to  acts  amounting  to  a  merely  civil  injury.  In  the 
opinion  of  Mr.  Justice  Wright  the  inception  of  this  development  lies  on 
the  misunderstanding  of  B.  v.  Starling  {ante,  p.  295) ;  and  the  acceptance 
of  the  opinion  of  Hawkins,  without  adequately  testing  the  data  upon  which 
it  was  fovmded,  and  his  analysis  of  the  decision,  goes  strongly  to  show  that 
as  a  general  rule,  a  combination  to  injure  a  private  person  is  not  criminal 
unless  the  means  to  be  used  are  criminal,  i.e.  that  this  form  of  conspiracy 
is  really  only  a  conspiracy  to  commit  a  crime  (Wright  on  Conspiracy, 
87-43).  This  explanation,  while  in  accord  with  modern  criticism  of  the 
law,  cannot  receive  judicial  acceptance  without  overruling  a  good  many 
decisions,  which  are  only  justifiable  on  the  assumption  that  the  agreements 
to  use  unlawful  as  distinct  from  criminal  means  are  punishable,  though 
such  a  definition  of  crime  practically  makes  all  joint  tort  feasors  criminally 
liable.  And  it  is  undoubtedly  in  conflict  with  the  view  of  Sir  William  Erie 
in  B.  V.  Bovjlands,  1851,  17  Q.  B.  671,  expressed  again  before  the  Com- 
mission of  1867,  that  a  deliberate  combination  to  injure  a  man  in  his  civil 
rights  is  criminal ;  and  with  the  case  of  LtLinley  v.  Gye,  1853,  22  L.  J. 
Q.  B.  471,  now  under  review  in  the  House  of  Lords  in  Allen  v.  Flood. 
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Conspiracies  in  Restraint  of  Trade  and  Freedom  of  Contract. — The  main 
contest,  partly  forensic,  partly  political,  has  raged  round  the  question  of 
conspiracy  in  furtherance  of  trade  disputes,  and  the  schemes  of  the  agrarian 
and  political  agitators  in  Ireland  {R.  v.  Parncll,  1881,  14  Cox,  C.  C.  508). 
The  controversy  which  has  long  raged  and  still  rages  on  this  subject  arose 
first  out  of  "  the  media-val  doctrines  as  to  regulation  of  wages  and  con- 
federacies of  workmen  accepted  by  legislators  until  the  beginning  of  the 
present  century  "  (Pike,  Hist.  Crim.  ii.  436). 

There  is  strong  reason  for  believing  that  agreements  in  restraint  of 
trade  were  in  the  Middle  Ages  regarded  not  merely  as  unlawful  in  the  sense 
of  being  unenforceable  (see  Mogul  case,  [1892]  App.  Gas.  28),  but  as  criminal, 
quite  independently  of  combination  (see  3  Stephen,  Hist.  Crim.  Law,  199-201 ; 
Wright  on  Consjnracies,  43).  But  such  combinations  were  not  conspiracies 
within  the  ordinatio  de  Gonspiratoribus,  nor  is  there  any  trace  of  their  having 
been  regarded  as  offences  at  common  law. 

Combinations  or  conspiracies  artificially  to  raise  or  depress  prices,  apart 
from  the  use  of  fraud  or  falsehood,  were  certainly  dealt  with  as  criminal 
offences,  quite  apart  from  considerations  of  the  public  revenue;  but  so  long 
as  forestalling,  engrossing,  and  regrating  were  crimes,  the  conspiracy  was  a 
mere  matter  of  aggravation  rather  than  an  independent  ofience,  or  if  re- 
garded as  an  offence  was  in  the  nature  of  an  attempt  to  do  what  would  be 
a  crime  if  done  by  one  person.  Since  the  abolition  of  the  principal  ofi'ences 
(7  &  8  Vict.  c.  24,  ss.  1,  2)  such  combinations  are  now  indictable  only  (1)  where 
the  facts  bring  this  within  the  category  of  conspiracies  to  cheat  or  defraud 
{R.  V.  de  Berenger,  1814,  3  M.  &  S.  67 ;  15  R  R  415  ;  R.  v.  Aspinall,  1876, 
1  Q.  B.  D.  730;  2  Q.  B.  D.  48;  Scott  v.  Brown,  [1892]  2  Q.  B.  724);  (2) 
where  the  conspiracy  is  to  spread  a  false  rumour  with  intent  to  enhance  or 
decry  the  price  of  goods,  or  to  prevent  or  endeavour  to  ])revent  by  force  or 
threats  the  bringing  of  goods  to  fair  or  market.  This  view  of  the  law 
seems  to  be  established  by  the  opinions  of  the  Law  Lords  in  the  Mogul 
case,  [1892]  App.  Cas.  25  ;  see  also  S.  C.  per  Lord  Coleridge,  C.J.,  21  Q.  B.  D. 
at  pp.  549,  550. 

The  notion  of  the  criminality  of  agreements  in  restraint  of  trade  has 
during  this  century  receded  from  the  English  Courts  almost  j(^a?-i  ijassu  with 
the  growth  of  the  economical  doctrines  as  to  the  freedom  of  trade  ;  i.e.  trade 
may  be  fettered  by  combinations  of  employers  or  workmen,  or  by  syndicates 
or  trusts,  but  not  by  revenue  regulations  or  protective  enactments  (see 
Nordenfelt  v.  Maxim- Nordeu felt  Co.,  [1894]  App.  Cas.  535). 

Sir  James  Stephen  (3  Hist.  Crim.  Law,  226)  seems  to  be  right  in  saying 
that  the  common  law  in  no  way  interfered  with  the  right  of  masters  or  free 
labourers  to  combine  for  their  own  trade  interests.  Indeed,  the  mediteval 
trade  guilds  are  standing  instances  of  such  combinations.  The  series  of 
Acts  (beginning  with  23  Edw.  ill.  in  1349,  and  going  up  to  the  Statute  of 
Labourers,  2  &  3  Edw.  vi.  c.  15)  against  combinations  by  workmen  to  raise 
wages,  appear  to  have  been  passed  in  the  view  that  the  common  law  did 
not  punish  such  combinations ;  and  even  until  the  end  of  the  seventeenth 
century  indictments  for  this  form  of  conspiracy  are  framed  contra  formam 
statutorum ;  i.e.  the  criminality  of  the  combination  was  imderstood  to  be 
derived  from  the  statutes,  and  not  from  the  now  established  notion  that 
conspiracy  was  a  connnon  law  oftence.  Similar  legislation  restricting  the 
freedom  of  labourers  to  demand  a  rise  in  wages  and  prohibiting  combinations 
(irrespective  of  any  question  of  riot,  unlawful  assembly,  or  sedition)  was 
frequent  from  the  time  of  Elizabeth  until  the  end  of  the  eighteenth  century 
(3  Stephen,  Hist.  Crim.  Law,  205,  206),  when  a  general  Act  (40  Geo.  ill.  c.  60) 
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forbade  any  combination  by  any  workmen  for  the  purpose  of  raising  wages. 
Such  legislation  requires  justification  to  modern  notions  of  freedom  of 
contract  and  trade ;  but  the  legislator  of  last  century  may  find  his  excuse 
in  Benjamin  Franklin's  description  (Memoirs,  iii.  315,  May  14,  1768)  of 
the  effect  of  trade  disputes  on  London  :  "  .  .  .  Even  this  capital  (London)  is 
now  a  daily  scene  of  lawless  riot.  Mobs  patrolling  the  streets  at  noonday, 
some  knocking  all  down  that  will  not  roar  for  Wilkes  and  liberty.  Courts 
of  justice  afraid  to  give  judgment  against  him.  Coalheavers  and  porters 
pulling  down  the  houses  of  coal  merchants  that  refuse  to  give  them  more 
wages ;  sawyers  destroying  sawmills ;  sailors  unrigging  outward  bound 
ships  (see  33  Geo.  Iii.  c.  67),  and  suffering  none  to  sail  till  merchants  agree 
to  raise  their  pay;  watermen  destroying  private  boats  and  threatening 
bridges." 

The  Act  of  1800  was  repealed  in  1824  (by  5  Geo.  IV.  c.  95).  Prior 
to  1825  there  is  no  decision,  except,  perhaps,  the  Journeymen  Tailors  of 
Cambridge,  1721,  8  Mod.  Ca.  10,  which  appears  to  treat  a  combination  to  raise 
wages  as  a  common  law  offence  (3  Stephen,  Hist.  Crim.  Lavj,  209), 
and  only  a  few  dicta  to  the  effect  that  such  a  combination  can  be  de- 
scribed as  unlawful  (see  R.  v.  Maichey,  1796,  6  T.  R  619 ;  3  E.  E.  282). 

The  opinion  of  Sir  W.  Erie  and  those  of  Sir  J.  Stephen  and  Mr. 
Justice  Wright  are,  however,  in  conflict  on  this  historical  question.  The 
Act  of  1825,  Geo.  iv.  c.  129,  which  superseded  that  of  1824,  deals  in  terms 
only  with  assaults,  intimidation,  etc.,  for  interference  with  the  freedom 
of  employers  or  workmen,  and  left  conspiracies  to  commit  any  of  the 
acts  prohibited  to  be  dealt  with  as  conspiracies  at  common  law  to  commit 
a  crime  (3  Stephen,  Hist.  Crim.  Law,  217).  There  are  two  conflicting 
views  of  the  effect  of  this  statute — one  that  all  combinations  to  raise  wages 
were  criminal  at  common  law,  and  that  the  statute  created  certain 
exceptions;  the  other,  that  such  combinations  were  only  criminal  by 
statute,  and  that  the  Act  of  1825  got  rid  of  the  old  statutes  and  formed  a 
new  code  on  the  subject  (3  Stephen,  Hist.  Crim.  Law,  226).  Concurrently 
with  this  conception  the  opinion  prevailed  that  conspiracies  in  restraint 
of  trade  were  oifences  at  common  law,  apart  from  the  enactments  referred 
to.  The  opinion  is  thus  summed  up  (3  Stephen,  Hist.  Crim.  Laio,  218): 
(1)  that  all  combinations  of  workmen  to  raise  wages  were  illegal,  with  the 
limited  exceptions  introduced  by  the  Act  of  1825 ;  (2)  that  all  combina- 
tions to  injure  or  obstruct  an  employer  in  his  business,  whether  by  his  own 
workmen  or  outsiders,  is  a  criminal  conspiracy  ;  (3)  that  agreements  in 
restraint  of  trade  are  certainly  so  far  unlawful  as  to  be  void,  but  it  is 
uncertain  whether  they  are  criminal  conspiracies  {Hilton  v.  Eckersley,  1856, 
6  El.  &  Bl.  47  ;  Moejul  case,  [1892]  App.  Cns.  25).  Bramwell,  B.,  in  K  v. 
Druitt,  1867,  10  Cox,  C.  C.  600,  went  a  step  yet  further  in  his  summing  up, 
and  laid  it  down  that  an  agreement  for  co-operation  against  liberty 
of  mind  and  freedom  of  will,  irrespective  of  any  intimidation  or  physical 
coercion,  is  a  criminal  conspiracy.  This  ruling,  and  a  decision  that  trade 
unions  were  so  far  illegal,  that  their  funds  were  not  protected  under  the 
Friendly  Societies  Acts  of  1855  {Farrer  v.  Close,  1869,  L.  E.  4  Q.  B.  602), 
led  to  the  appointment  of  a  Commission  in  1867,  which  reported  in 
1869  (Pari.  Pap.  1869),  on  the  law  of  conspiracy  as  it  affected  combina- 
tions of  employers  or  employees  for  trade  purposes,  and,  in  consequence 
of  the  report,  was  passed  the  Criminal  Law  Amendment  Act,  1871  (38 
&  39  Vict.  c.  32),  which  repealed  the  Act  of  1825,  and  limited  conspiracies 
in  restraint  of  trade  to  conspiracies  to  do  things  prohibited  by  the  Act. 
But  even  under  this  Act,  in  the  Gas  Stokers    case  of  1872,  it  was  held 
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that  a  combination  to  strike  suddenly  was  indictable  as  a  conspiracy  to 
molest  in  business  (3  Stephen,  Hist.  Crim.  Law,  225).  Consequently,  in 
1875,  the  law  was  again  amended,  and  the  rights  of  trade  unions  are 
now  regulated  by  the  Conspiracy  and  Protection  of  Property  Act,  1875 
(38  &  39  Vict.  c.  86),  under  which  "  an  agreement  or  combination  by  two  or 
more  persons  to  do  or  to  procure  to  be  done  any  act  in  contemplation  or 
furtherance  of  a  trade  dispute  between  employers  and  icorkmen  shall  not 
be  indictable,  as  a  conspiracy,  if  such  act,  if  committed  by  one  person, 
would  not  be  punishable  as  a  crime."  The  Act  does  not  apply  as  between 
rival  employers  or  traders ;  but  in  the  first  reported  decision  on  that  Act 
{R.  V.  Bauld,  1876,  13  Cox,  C.  C.  282),  Huddleston,  B.,  affirmed  that  neither 
masters  nor  men  had  a  right  to  take  any  proceedings  to  require  or  compel 
other  masters  or  men  to  adopt  their  views  on  any  trade  question.    See  Beset. 

Procedure  and  Evidence. — Conspiracy  is  triable  at  Quarter  Sessions 
when  the  offence  for  the  commission  whereof  the  conspiracy  is  formed  can 
be  tried  there  (5  &  6  Vict.  c.  38,  s.  1 ;  R.  v.  Latham,  1864,  33  L.  J.  M.  C. 
197).  It  is  within  the  Vexatious  Indictments  Act,  1859,  and  its  amend- 
ments (22  &  23  Vict.  c.  19;  30  &  31  Vict.  c.  35).  The  proper  place  of 
trial  is  the  county  in  which  it  was  formed,  or  in  which  any  of  the 
alleged  conspirators  did  any  act  in  furtherance  of  the  common  design 
{R.  Y.  Brisac,  1803,  4  East,  164;  7  P.  E.  551).  The  indictment  may  be  in 
perfectly  general  terms  without  setting  out  the  overt  acts  or  particulars  of 
the  conspiracy,  but  the  Court  can  order  particulars  to  be  delivered  if  desired 
(Post.  Cr.  Law,  194;  Arch.  Cr.  PI,  21st  ed.,  1103). 

The  expression  "  overt  act "  is  most  commonly  used  with  reference 
to  the  offences  of  treason  and  conspiracy.  Innumerable  cases  determine  a 
series  of  doings  or  plottings  which  have  been  regarded  as  an  overt  act  (Arch. 
Cr.  PL,  21st.  ed.,  836,  837),  but  no  judicial  attempt  seems  to  have  been  made  to 
define  its  exact  nature.  It  seems  to  correspond  somewhat  to  the  French 
law  term  voie  de  fait  {per  viam  facti),  and  to  have  been  originally  used 
in  contradistinction  to  what  in  theology  or  casuistry  or  scholastic 
philosophy  was  termed  a  mental  act,  or  volition  or  intention  not  com- 
municated to  the  mind  or  senses  of  another.  From  this  point  of  view 
the  agreement  which  is  the  sine  qud  non  of  conspiracy  is  the  inter- 
communication of  intentions,  and  that  assent  of  each  conspirator  to  the 
wish  or  intent  and  plan  of  the  other  which  constitutes  a  common  purpose, 
and  which  cannot  be  formed  without  some  external  manifestation  of 
the  intent  or  purpose  of  each  conspirator.  But  "  it  is  not  necessary  that 
all  the  conspirators  should  be  in  (direct)  communication  with  each  other, 
or  even  that  they  should  know  of  each  other's  existence.  But  they  must 
all  be  acting  in  furtherance  of  a  common  object,  and  in  accordance  with  some 
concerted  plan"  (Mayne,  Crim.  Laiu  of  Lndia,  1896,  p.  434). 

When  the  existence  of  a  conspiracy  is  proved,  the  acts,  writings,  and 
words  of  one  conspirator  in  reference  to  the  common  purpose  are 
admissible  as  evidence  against  the  others,  whether  they  were  or  were  not 
proved  to  be  present  when  the  act,  word,  or  writing  took  place  {R.  v.  L.ord 
Preston,  1691,  12  St.  Tri.  645 ;  R.  v.  Stone,  1796,  6  T.  P.  527  ;  3  P.  P.  253 ; 
R.  V.  Hunt,  1820,  1  St.  Tri.  N.  S.  171).  Technically,  this  rule  presupposes, 
as  a  condition  precedent  to  its  applicability,  complete  proof  of  the  con- 
spiracy ;  which  in  practice  would  lead  to  a  deadlock.  But  the  difficulty 
is  got  over  by  receiving  that  which  is  evidence  against  one  provisionally, 
and  leaving  it  to  the  judge  at  the  close  of  the  evidence  to  rule  how  much 
of  the  evidence  adduced  may  be  considered  by  the  jury  with  reference  to 
each  conspirator.     This,  if  the  evidence  is  elaborate,  is  a  most  difficult  task, 
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for  the  acumen  of  the  judge,  and  the  sifting  and  classification  of  the 
evidence  to  be  considered  as  to  each  man,  is  calculated  to  obfuscate  the 
jury,  if  not  to  give  rein  to  impressions  and  prejudices. 

Where  two  persons  are  indicted  for  conspiracy  together,  and  they 
are  tried  together,  both  must  be  acquitted  or  both  convicted  (B.  v.  Manning, 
1883,  12  Q.  B.  I).  241).  But  an  indictment  is  good  which  charges  a 
conspiracy  between  A.  and  a  person  or  persons  to  the  jurors  unknown, 
or  a  named  person  who  is  dead  or  not  amenable  to  justice,  and  a 
conviction  of  the  single  person  in  custody  would  be  valid. 

Persons  jointly  charged  with  conspiring  together  may  be  tried 
separately  if  the  Court  thinks  fit.  The  rule  as  to  the  unity  of  husband 
and  wife,  coupled  with  the  presumption  that  a  wife  is  under  the  control  of 
her  husband,  has  led  to  the  decision  that  husband  and  wife  cannot  be 
indicted  for  conspiring  together  (Hawk,  P.  C,  bk.  i.  c.  72,  s.  8). 

Punishment. — Where  a  conspiracy  is  made  a  felony  by  statute,  its 
punishment  is  regulated  by  the  statute  (see  11  &  12  Yict.  c.  12). 

The  villainous  judgment  {ante,  p.  292)  is  obsolete,  and  conspiracy  as  a 
misdemeanour  is  punishable  at  common  law  by  imprisonment  without  hard 
labour  at  the  discretion  of  the  Court  and  (or)  fine  and  (or)  sureties  to  keep 
the  peace  and  be  of  good  behaviour.  Hard  labour  may  be  imposed  where 
the  conspiracy  is  to  cheat  or  defraud,  to  extort  money  or  goods,  falsely  to 
accuse  of  any  crime,  or  to  obstruct,  prevent,  pervert,  or  defeat  the  course  of 
public  justice  (14  &  15  Vict.  c.  100,  s.  29  ;  and  see  38  &  39  Vict.  c.  86,  s.  3). 

Civil  Froceediw/s. — The  first  civil  remedy  given  for  conspiracy  was 
by  writ  of  conspiracy  out  of  the  King's  Chancery,  of  which  there 
is  no  trace  before  1290.  The  ordinance  of  1292  (1  Eot.  Pari.  96) 
appears  to  provide  for  the  issue  of  writs  by  the  chief  justice  of  the  King's 
Bench  or  the  grants  of  inquests  in  eyre.  The  Articuli  super  Chartas  of 
1300  (28  Edw.  I.  c.  10)  refers  to  the  writs  out  of  Chancery,  and  allow^s  the 
grant  of  inquests  on  the  eyre  without  writ.  And  an  entry  of  1305  (Y.  B, 
33  Edw.  I.,  ed.  Pike,  p.  463)  states  that  writs  out  of  Chancery  for  falsely 
procuring  an  indictment  were  then  forbidden  ;  but  that  trial  of  a  writ 
granted  before  the  veto  was  allowed  (see  2  Co.  Inst.  562).  But  by  1315  the 
issue  of  the  writ  out  of  Chancery  seems  to  have  revived  (1  Rot.  Pari.  320). 
Whatever  the  mode  of  their  institution,  civil  suits  for  conspiracy  were 
allowed  ;  they  seem  always  to  have  been  framed  on  the  ordinances  (Fitzh. 
N.  B.  114  D.),  but  they  corresponded  closely  to  actions  on  the  case  for 
malicious  prosecution  (see  Hawk.,  P.  C,  bk.  i.  c.  72,  s.  2,  and  Archhishoj)  of 
York's  case,  1330,  2  Rot.  Pari.  31),  or  in  some  cases  to  an  action  of  deceit 
or  covin  to  defraud  of  lands  (1315,  1  Rot.  Pari.  320) ;  but  the  writ  was  not 
granted  at  first,  unless  the  applicant  could  show  that  the  legal  proceeding 
as  to  which  he  alleged  conspiracy  had  ended  in  his  acquittal,  nor  for  a  mere 
combination  to  put  in  false  documents.  And  these  suits  were  totally  different 
from  the  suits  which  are  now  occasionally  brought  for  a  conspiracy,  which 
usually  do  not  more  than  allege  an  ordinary  tort  committed  by  joint  tort 
feasors  under  aggravating  circumstances,  though  occasionally  they  are 
attempts  to  extend  the  limits  of  civil  responsibility  as  wide  as  the  sweep  of 
the  net  of  the  criminal  law  of  conspiracy.     See  Combinations. 

Whether  under  the  old  law  or  its  new  developments,  the  action  will  not 
lie  for  the  conspiracy  unless  it  be  put  in  execution ;  for  in  a  civil  case  the 
damage,  and  not  the  combination,  is  the  gist  of  the  action  (Burn,  Justice, 
17th  ed.,  421 ;  Clerk  and  Lindsell  on  7'orts,  2nd  ed.,  24).  Some  of  the 
old  books  speak  of  fine  and  imprisonment  for  damages  in  conspiracy  at 
the  suit  of  the  party  (Hawk.,  P.  C.,  bk.  i.  c.  72,  s.  9).     If  this  be  accurate,  it 
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is  an  isolated  instance  of  the  combination  in  one  proceeding  of  the  Crown 
prosecution  and  suit  by  the  partie  civile,  and  it  is  not  justified  by  the  terms 
of  the  ordinances  already  cited,  nor  the  old  commissions  {e.g.  that  of  1331, 
2  Kot.  Pari.  60)  issued  to  inquire,  hear,  and  determine  "  as  well  at  the  suit 
of  the  Crown  as  that  of  the  party,"  all  conspiracies,  etc.  The  civil  remedy 
was  in  damages  from  the  earliest  time  (1315,  1  Eot.  Pari.  320). 

[Authorities. — Wright  on  Criminal  Conspiracies ;  3  Co.  Inst.  174 ;  Hawk., 
P.  C,  bk.  i.  c.  72 ;  Kuss.  on  Crimes,  6th  ed.,  vol.  i.  pp.  492-552.] 


Consta.bIe. — This  term  is  derived  from  a  court  office  of  the 
Byzantine  Empire,  Comes  stabuli  (Fr.  ConnStable),  wliich  in  meaning  was 
originally  almost  equivalent  to  marshal.  The  term  was  adopted  by  the 
Frank  kings  as  the  title  of  the  chief  officer  of  the  household,  who  ultimately 
as  Connelable  cle  France  became  commander-in-chief  (see  Murray,  Dictionary 
English  Laiiguage,  s.v.).  It  was  imported  into  England  at  the  Conquest, 
and  has  been  ay^plied  to  many  officials  of  very  different  degrees  of  dignity. 

1.  The  constable  of  England  or  Lord  High  Constable  held  the  same 
position  as  tlie  constable  of  France  until  temp.  Henry  viii.,  when  the  office 
ceased  to  be  regularly  filled.  Appointment  is  now  made  only  temporarily 
for  great  occasions,  such  as  coronations.     As  to  the  duties,  see  Constable 
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2.  Eoyal  castles  and  forts  were  committed  to  the  custody  of  constables. 
Such  offices  were,  in  some  instances,  hereditary  under  royal  grant  and 
without  fee  (but  see  19  Hen.  vii.  c.  10,  s.  3);  in  others,  like  the  office  of 
Constable  of  the  Tower  and  Windsor  and  IDover  Castles,  are  given  as  an 
honourable  retirement  to  high  military  or  political  officers.  It  is  in  this 
sense  that  the  term  is  used  in  Magna  Carta  (25  Edw.  I.  c.  20)  and  in 
Stat.  West.  1  (3  Edw.  i.  c.  7),  and  it  appears  in  no  other  sense  in  Bracton 
{de  Essoniis,  f.  337). 

3.  High  constables  of  hundreds  seem  to  have  been  created  by  the 
Statute  of  Winchester  (1285,  13  Edw.  i.  st.  2,  c.  6).  There  are  still 
unrepealed  certain  statutory  provisions  in  the  Police  Eates  Act,  1844 
(7  &  8  Vict.  c.  33,  s.  8),  as  modified  by  the  Promissory  Oaths  Act, 
1868  (31  &  32  Vict.  c.  72,  s.  121),  for  the  appointment  of  high  con- 
stables for  hundreds  at  special  sessions  held  to  hear  rating  appeals,  and 
as  to  the  declaration  of  office  to  be  taken.  But  by  the  High  Constables 
Act,  1869  (32  &  33  Vict.  c.  47),  provision  is  made  for  discontinuing  the 
common  law  office  of  high  constable  of  any  county  or  riding,  etc.,  or 
hundred,  and  for  transferring  his  power  and  duties  to  the  chief  constable 
appointed  under  the  Police  Acts,  except  as  to  the  services  of  notices,  which 
are  now  effected  by  the  clerks  of  petty  sessional  divisions  (see  Police).  The 
Act,  however,  makes  an  exception  as  to  high  constables  who  are  by  law  or 
custom  returning  officers  at  any  parliamentary  or  municipal  election,  or  are 
charged  with  the  supervision  of  the  electoral  register,  or  in  whom  any  real 
property  is  vested.  In  consequence  of  these  enactments  the  provisions 
of  41  Geo.  III.  c.  78,  s.  2,  as  to  recouping  a  high  constable  his  expenses 
in  case  of  riot  and  felony,  and  as  to  notice  to  the  high  constable  of  claims 
on  the  hundred,  are  now  applicable  to  the  chief  constables  of  county  or 
borough  police,  and  not  to  the  common  law  official.  The  origin  of  the 
office  of  petty  constable  is  also  traced  to  the  Statute  of  Winchester  (1 
Black.  Com.  355),  and  the  office  is  distinct  from  though  confused  with  those 
of  headhorough  and  tithingman  and  chief  pledge  (q.v.). 

4.  The  duties  of  the  petty  constable  by  custom  or  statute  are  fully  detailed 
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in  Lambarde,  Eirenarcha ;  Dalton,  Country  Justice ;  Bacon,  Abr.  Constable ; 
Burn,  Justice,  30th  ecL;  Hawk.,  P.  C,  bk.  ii.  c.  10  ;  but  have  now  in  the  main 
passed  over,  at  least  as  to  criminal  matters,  to  the  county  and  borough 
police,  the  officers  of  which  force  have  acquired  all  the  powers  and  duties  of 
parish  constables  (see  2  &  3  Vict.  c.  93,  s.  8).  The  power  to  appoint  parish 
constables  and  the  duties  of  the  office  still  survive  for  certain  purposes 
under  statutory  regulation.  The  Parish  Constables  Act,  1842  (5  &  6  Vict. 
c.  109),  put  an  end  to  the  selection  of  constables,  by  courts  leet,  or  the 
sheriffs  tourn  (s.  21),  and  directs  the  issue  by  justices  for  every  petty 
sessional  division  during  the  first  seven  days  of  February  in  each  year  of  a 
precept  to  the  overseers  to  make  out  lists  of  the  persons  in  their  parishes 
qualified  to  be  constables,  i.e.  every  able-bodied  man  between  twenty-five 
and  fifty-five,  with  certain  exemptions,  including  post  office  employees 
(13  &  14  Vict.  c.  20,  s.  5),  and  certain  disqualifications,  e.g.  of  licensed 
victuallers,  game  -  keepers,  and  persons  attainted  of  treason,  felony,  or 
infamous  crime  (5  &  6  Vict.  c.  44,  s.  7).  The  overseers  must  make  out  and 
publish  the  lists  and  attend  a  special  sessions  at  which  the  justices  choose 
the  constables  to  serve  for  the  ensuing  year,  and  publish  the  list  of  persons 
chosen.  Vacancies  occurring  during  the  year  can  be  filled  (s.  16).  The 
County  Quarter  Sessions,  subject  to  the  approval  of  the  Home  Secretary,  can 
settle  tables  of  fees  and  allowances  for  serving  summonses  and  executing 
warrants,  or  any  written  order  of  justices  performing  occasional  duties, 
subject  in  each  case  to  allowance  by  order  of  a  petty  sessional  Court 
(5  &  6  Vict.  c.  44,  s.  17 ;  13  &  14  Vict.  c.  20,  s.  2 ;  35  &  36  Vict.  c.  92,  s.  9). 
Since  the  Parish  Constables  Act,  1872  (35  &  36  Vict.  c.  92),  unpaid  parish 
constables  cannot  be  appointed  in  any  parish  unless  a  resolution  of  Quarter 
Sessions  is  in  force  sanctioning  the  appointment ;  but  the  vestry  of  a  parish 
not  in  a  borough  {i.e.  a  London  vestry,  or  a  parish  council  or  parish  meeting) 
can  still  appoint  paid  parish  constables  (s.  4).  The  constables  appointed 
under  the  Act  of  1872  are  subject  to  the  control  of  the  chief  constable  of 
the  district,  and  have  all  the  duties,  powers,  protections,  and  immunities 
belonging  to  the  office  of  parish  constable,  and  the  power  but  not  the  duty 
of  executing  a  summons  or  warrant  outside  the  parish  of  which  he  is 
constable.  But  in  practice  their  functions  are  confined  to  the  receipt  of 
notices  as  to  disorderly  houses  (see  Brothel;  Disorderly  House),  and 
service  of  notices,  etc.,  with  respect  to  licensing  business  (see  Intoxicating 
Liquors),  or  business  as  to  nuisances,  and  they  do  not  interfere  with  the 
work  of  county  or  borough  police. 


Constable  and  IVIarshaL— The  Court  of  the  Constable  and 
Marshal,  i.e.  the  Lord  High  Constable  and  Earl  Marshal  of  England,  or  the 
Court  of  Chivalry,  may  be  held  before  these  two  high  officers  of  the  Court 
for  the  determination  of  matters  relating  to  the  law  of  arms.  The  Court  is 
obsolete,  but  has  not  been  formally  abolished.  It  was  not  a  Court  of  the 
common  law,  but  had  both  civil  and  criminal  jurisdiction. 

1.  Civilly,  it  sat  as  a  Court  of  Honour,  a  jurisdiction  now  exercised  by 
the  Earl  Marshal  so  far  as  it  refers  to  coat  armour.  Its  civil  jurisdiction 
was  limited  in  1389  (13  Eich.  n.  st.  1,  c.  2)  to  contracts  touching  deeds  of 
arms  without  the  realm,  and  matters  relating  to  arms  within  the  realm, 
which  were  not  cognisable  by  the  common  law. 

2,  In  criminal  matters  its  jurisdiction  extended  to  treason,  murder,  and 
other  crimes  committed  by  Englishriien  abroad.  Its  attempts  to  encroach 
on  the  criminal  jurisdiction  of  the  common  law  Courts  were  restrained  in 
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1399  (1  Hen.  IV.  c.  14).  In  time  of  war  it  acted  as  a  standing  court-martial, 
and  punished  military  offences  in  accordance  with  the  articles  of  war  and 
the  civil  law,  without  regard  to  the  common  law.  With  the  extinction  of 
the  office  of  high  constable  as  a  standing  office  the  Court  ceased  to  be 
effective,  and  it  has  not  sat  since  1631,  when  it  was  convoked  to  try  an 
appeal  of  treason  abroad  by  wager  of  battle.  See  Battle  (Trial  by).  Its 
functions  as  a  court-martial  have  been  rendered  unnecessary  by  the 
provisions  of  the  Mutiny  Acts,  and  the  Army  Act  and  Kegulations. 
See  Martial  Law. 

[Authorities. — 1  Stubbs,  Const.  Hist.  354 ;  Official  Manual  of  Military 
Law,  c.  2  ;  Neilson,  Trial  ly  Combat.] 


Constablewick. — The  area  for  which  a  constable  is  appointed 
to  act.     See  Constable. 


Constitutional  Law. — Constitutional  law  is  described  in  the 
Introduction  {q.v.)  as  a  branch  of  public  law  containing  so  much  of  the 
political  constitution  as  is  laid  down  in  positive  legal  rules,  and  as  including 
such  subjects  as  the  formation,  powers,  and  privileges  of  Parliament,  the 
executive  functions  and  powers  of  the  Crown,  the  existence  and  composition 
of  the  judicial  establishment,  the  legal  position  of  the  clergy,  the  army, 
the  navy,  and  the  various  departments  of  the  public  service  in  relation  to 
the  Crown  and  Parliament,  and  the  machinery  of  local  government.  These 
subjects  are  treated  under  separate  heads.  Here,  however,  it  may  be 
observed  of  English  constitutional  law  in  general,  that  it  is  an  integral  part 
of  the  common  and  statute  law  of  the  realm,  and  has  come  into  existence 
and  may  be  altered,  in  the  same  manner  as  any  other  part  of  EngUsh  law. 
We  have  no  written  constitution  purporting  to  define  the  distribution  of 
public  powers  in  the  State,  though  such  parts  of  our  constitutional  law  as 
have  been  embodied  in  statutes  belong  to  the  category  of  written  law.  We 
have  no  special  methods,  provided  by  way  of  safeguard,  of  modifying 
constitutional  laws,  such  as  are  to  be  found  in  the  United  States  with 
regard  to  the  amendment  of  the  constitution.  Lastly,  our  constitutional 
law  is  in  large  measure  merely  an  application  of  ordinary  common  law 
principles.  We  have  no  special  tribunals  for  the  trial  of  political  and 
administrative  matters,  no  special  body  of  law  protecting  public  servants 
from  the  ordinary  legal  consequences  of  exceeding  their  authority,  no  power 
in  the  executive  to  suspend  the  safeguards  of  law  by  proclaiming  martial 
law  or  a  state  of  siege  in  times  of  disturbance. 

But  while  the  English  constitution  is  based  on  the  supremacy  of  law,  it 
is  only  in  part  made  up  of  the  legal  rules  of  common  and  statute  law. 
Such  legal  rules  settled  piecemeal,  as  questions  from  time  to  time  arose,  do 
not  of  themselves  provide  a  working  constitution.  Since  the  Eevolution  a 
large  body  of  customary  or  conventional  rules  have  come  into  existence ; 
and  such  rules,  though  forming  no  part  of  our  law,  and  neither  recognised 
nor  enforceable  by  our  Courts,  are  yet  observed  with  scarcely  less  regularity 
than  the  law  itself.  The  most  important  of  these  rules  relate  to  the  Cabinet 
system  (see  Cabinet),  by  which  the  executive  powers  vested  in  the  Crown 
by  law  are  brought  under  the  control  of  the  House  of  Commons,  and 
ultimately  of  the  constituencies.  Thus  the  law  of  the  constitution  gives  the 
Crown  the  choice  of  its  ministers,  custom  prescribes  that  they  should  be 
acceptable  to  the  House  of  Commons.     Such  customary  rules  do  not  conflict 
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with  legal  rules,  but  further  limit  the  way  in  which  legal  powers  may  be 
exercised.  Blackstone's  failure  to  take  account  of  the  customary  part  of  the 
constitution  is  the  reason  why  his  picture  of  the  constitution,  though  legally 
accurate,  is  so  completely  misleading.  Bagehot  was  the  first  writer  to  do 
justice  to  the  customary  part  of  the  constitution.  Professor  Dicey  in  his 
work  on  the  Law  of  the  Constitution  has  analysed  the  relation  of  these 
conventional  or  customary  rules  to  the  law  of  the  constitution,  and  shown 
that  indirectly  they  have  a  legal  sanction,  because  any  persistent  failure  to 
observe  such  of  them  as  are  fully  established  would  sooner  or  later  lead  to 
an  actual  breach  of  the  law.  In  other  words,  such  rules  are  the  result  of 
experience,  and  mark  the  only  way  in  which  our  constitutional  system  can 
be  made  to  work.  It  should  be  observed  that  even  a  written  constitution 
purporting  to  provide  a  complete  scheme  of  government,  such  as  that  of  the 
United  States,  is  also  liable  to  be  controlled  in  its  working  by  the  growth 
of  a  body  of  customary  rules.  Thus  the  election  of  the  American  President 
has  been  transferred  from  the  College  of  Presidential  Electors  to  the  people 
at  large  by  the  growth  of  the  customary  rule  that  each  of  the  presidential 
electors  should  abdicate  his  functions  of  choice  and  pledge  himself  before 
election  to  vote  for  a  particular  candidate. 


Constitutions  of  Clarendon.— In  the  reign  of  Henry  II. 
a  controversy  of  the  greatest  importance  arose  between  the  king  and  the 
clergy  under  Becket,  the  Archbishop  of  Canterbury,  as  to  questions  of 
ecclesiastical  jurisdiction  and  the  amenability  of  the  clergy  to  the  civil  Courts. 
In  consequence  of  this  dispute,  and  with  a  view  to  its  determination, 
Henry  ii.  summoned  a  council,  composed  of  the  bishops,  barons,  and  other 
nobility  of  the  kingdom,  which  met  at  Clarendon,  in  Wiltshire,  in  1164  (see 
Badulji  de  Diceto,  vol.  i.  p.  312,  Eolls'  ed.;  Gervase,  vol.  i.  p.  178,  Eolls'  ed.; 
Lyttelton,  Life  of  Henry  II.,  vol.  ii.  p.  354),  and  directed  that  the  customs 
and  usages  regulating  the  jurisdiction  of  the  ecclesiastical  Courts,  and  the 
rights  of  the  clergy  in  the  time  of  Henry  i.,  should  be  ascertained  by 
recognition,  and  reduced  to  writing.  The  record,  embodying  the  results  of 
the  recognition  presented  in  pursuance  of  this  order  is  known  as  the 
Constitutions  of  Clarendon. 

The  Constitutions  of  Clarendon  were  designed  to  re-enact  the  law  as  it 
stood  in  the  reign  of  Henry  I.,  and  they  form  a  codification  of  the  usage 
with  regard  to  the  matters  in  dispute.  As  judged  by  the  standard  which 
had  crept  in  during  the  anarchy,  they  were  undoubtedly  innovations,  but 
as  judged  by  the  standard  of  earlier  times,  there  is  little  in  them  but  the 
ancient  customs  of  the  realm  put  forth  in  the  systematic  shape  of  regular 
enactments  (see  Freeman,  Norman  Conquest,  vol.  v.  p.  675).  They  are 
sixteen  in  number,  and  are  concerned  with  questions  of  advowson  and 
presentation,  churches  in  the  king's  gift,  the  trial  of  clerks,  the  security  to 
be  taken  of  the  excommunicated,  the  trials  of  laymen  for  spiritual  offences, 
the  excommunication  of  tenants-in-chief,  the  licence  of  the  clergy  to  go 
abroad,  ecclesiastical  appeals  which  are  not  to  go  further  than  the 
archbishop  without  the  consent  of  the  king,  questions  of  the  title  to 
ecclesiastical  estates,  the  baronial  duties  of  the  prelates,  the  election  to 
bishoprics  and  abbacies,  the  right  of  the  king  to  the  goods  of  felons 
deposited  under  the  protection  of  the  Church  and  the  ordination  of 
villeins  (Stubbs,  Const.  Hist.  Ung.,  vol.  i.  pp.  464,  465). 

The  original  Latin  text  of  the  Constitutions  of  Clarendon  will  be  found 
in  the  authorities  mentioned  below,  but  the  effect  of  the  chief  provisions 
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may  be  thus  summarised :  Disputes  as  to  advowsons  and  presentations 
are  to  be  tried  and  determined  in  the  king's  Court  (cap.  i.).  Churches  in 
the  king's  fee  are  not  to  be  granted  in  perpetuity  without  his  consent 
(cap.  ii.).  Ecclesiastics  accused  are  to  appear  in  the  king's  Court  to 
answer  charges  there  cognisable,  unless  the  matter  is  by  the  king's 
justiciary  relegated  to  the  ecclesiastical  Court  as  being  there  cognisable. 
The  temporal  Court  is  to  judge  by  which  jurisdiction  accused  clerks  are  in 
each  case  to  be  tried,  and  is  to  watch  the  proceedings  of  the  ecclesiastical 
Court;  and  if  the  clerk  be  convicted  or  confess  his  crime,  the  Church  is 
not  to  afford  him  protection  (cap.  iii. ;  on  the  construction  of  this  clause, 
see  Pollock  and  Maitland,  Hist.  Eng.  Lmv,  vol.  i.  p.  431 ;  Freeman,  Norman 
Conquest,  vol.  v.  p.  676).  The  leading  clergy  are  not  to  leave  the  realm 
without  licence  from  the  king,  and  if  they  leave,  he  may  require  them  to 
give  security  against  acting  prejudicially  (cap.  iv.).  If  laymen  are  so 
powerful  that  no  one  will,  or  dare,  accuse  them,  the  sheriff,  being  required 
by  the  bishop,  is  to  swear  twelve  lawful  men  of  the  vicinage  to  declare 
the  truth  according  to  their  conscience  (cap,  vi.).  Disputes  between  lay- 
men and  ecclesiastics  as  to  whether  land  is  held  in  frankalmoign  are  to 
be  determined  by  recognition  of  twelve  lawful  men  (cap.  ix.).  Appeals  are 
to  proceed  from  the  archdeacon  to  the  bishop,  from  the  bishop  to  the 
archbishop,  and  from  the  archbishop  to  the  king,  but  they  are  not  to 
proceed  any  further  without  the  consent  of  the  king  (cap.  viii.;  as  to  this 
clause,  see  Phillimore,  Eccl.  Law,  2nd  ed.,  1895,  vol.  ii.  p.  965).  Persons 
who  refuse  to  appear  upon  citation  to  an  ecclesiastical  Court  may  be 
placed  under  interdict,  but  cannot  be  excommunicated  without  leave  of  the 
king  (cap.  x.).  Archbishops,  bishops,  and  ecclesiastics  holding  of  the  king 
in  capite,  hold  their  possessions  subject  to  baronial  duties,  and  are  to  be 
present  at  trials  in  the  Curia  Kegis  until  capital  sentence  be  pronounced 
(cap.  xi.).  The  king  is  to  have  the  custody  and  receive  the  revenues  of 
vacant  Sees,  and  the  election  of  bishops  is  to  be  made  in  the  king's 
chapel,  with  the  assent  of  the  king,  and  such  of  the  prelates  as  he  shall 
call  for  that  purpose,  and  the  person  elected  is,  before  consecration,  to  do 
homage  and  fealty  to  the  king  (cap.  xii.).  The  goods  of  persons  under 
forfeiture  to  the  king  are  not  to  be  detained  by  the  Church  (cap.  xiv.). 
Pleas  of  debt,  whether  or  not  they  involve  questions  of  broken  faith,  are 
to  be  tried  by  the  temporal  Courts  (cap.  xv.;  as  to  this,  see  Pollock  and 
Maitland,  Hist.  Eng.  Law,  vol.  ii.  p.  196). 

The  Constitutions  of  Clarendon  are  properly  to  be  viewed  as  part  of  a 
great  scheme  of  administrative  reform  by  which  the  debatable  ground 
between  the  spiritual  and  temporal  jurisdictions  is  placed  on  a  settled 
basis,  forming  the  groundwork  of  the  later  customary  practice  on  such 
matters  (see  Stubbs,  Const.  Hist.  Eng.,  vol.  i.  pp.  465, 466).  Though  directly 
aimed,  as  was  said  in  a  judgment  of  the  Court  of  Arches,  at  the  repression 
of  the  inordinate  claims  and  privileges  of  the  national  Church,  they  were  no 
doubt  indirectly  "  calculated,"  as  Hume  observes, "  to  establish  the  indepen- 
dency of  England  of  the  papacy,"  and  therefore  when  the  king  sought  Pope 
Alexander's  ratification  of  them,  that  pontiff  annulled  and  rejected  all  but 
six  out  of  the  sixteen  memorable  articles.  The  resistance  of  Becket,  and, 
still  more,  the  general  feeling  excited  by  the  wicked  and  impolitic  murder 
of  that  prelate,  procured  the  practical  abrogation  of  the  articles  objected 
to  by  the  enactments  of  Edward  i.  and  iii.,  of  Kichard  ii.,  of  Henry  JV. 
and  v.,  and  of  Edward  iv.  (see  Martin  v.  Mackonochie,  1868,  L.  E.  2  Adm. 
&  Eccl.  at  p.  150). 

[Authorities. — Lyttelton,  Life  of  Henry  II.,  2nd  ed.,  1767,  vol.  ii. 
VOL.  III.  20 
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pp.  354-361,  397,  398 ;  ibid.  vol.  iv.  pp.  182-185 ;  Gervase,  vol.  i.  p.  178 
(Rolls'  ed.);  Robertson,  Becket,  vol.  v.  pp.  71-79  (Rolls'  ed.);  Reeves, 
Hist.  Eng.  Law,  1869,  vol.  i.  p.  126 ;  Stubbs,  Select  Charters,  1870, 
pp.  129-134;  Stubbs,  Const.  Hist.  Eng.,  1874,  vol.  i.  pp.  464-466;  Freeman, 
Normal  Conquest,  1876,  vol.  v.  pp.  675-678  ;  Pollock  and  Maitlaud,  Hist. 
Eng.  Law,  1895.] 


Constructive   Crime  —  Constructive    Offence.— 

1.  According  to  Blackstone  (1  Com.  88),  "  the  law  of  England  does  not 
allow  of  offences  by  construction,  and  no  case  shall  be  holden  to  be  reached 
by  penal  laws  but  as  are  both  within  the  spirit  and  the  letter  of  the  law." 
By  this  statement  he  means  no  more  than  that  in  construing  a  statute 
creating  an  offence  or  imposing  a  penalty,  the  judges  will  be  careful  not  to 
stretch  or  strain  the  words  of  the  Act  so  as  to  include  cases  not  clearly  and 
definitely  included,  and  that  even  where  the  words  are  wide  enough  to 
include  the  case,  they  will,  before  deciding  that  it  is  to  do  so,  consider 
the  mischief  and  scope  of  the  Act.  The  rule  is  sometimes  phrased  by 
the  words,  "  penal  statutes  are  to  be  construed  strictly " ;  but  in  modern 
times  this  means,  "  that  the  Court  must  see  that  the  thing  charged  as 
an  offence  is  within  the  plain  meaning  of  the  words  used,  and  the 
Court  must  not  strain  the  words  on  any  notion  that  there  has  been  a  slip 
or  a  casus  omissus,  or  that  the  thing  is  so  clearly  within  the  mischief  that  it 
must  have  been  meant  to  be  included,  if  thought  of.  On  the  other 
hand,  the  person  charged  has  a  right  to  say  that  the  thing  charged,  though 
within  the  words,  is  not  within  the  spirit  of  the  enactment.  But  where  the 
thing  is  brought  within  the  words  and  within  the  spirit,  there  a  penal 
enactment  is  to  be  construed  like  any  other  enactment  according  to 
the  fair  common-sense  meaning  of  the  language,  and  the  Court  is  not  to 
find,  or  make  any  doubt  or  ambiguity,  in  a  penal  statute,  where  such 
doubt  or  ambiguity  would  clearly  not  be  found  or  made  in  the  same 
language  in  any  other  instrument"  {The  Gauntlet,  1872,  L.  R.  4  P.  C.  191). 
In  compliance  with  these  rules,  the  Courts  usually  seek  to  avoid  the  creation 
of  constructive  offences,  i.e.  offences  which  do  not,  though  in  the 
judge's  opinion  they  should,  fall  within  the  legal  definition  of  the  offence ; 
they  leave  to  the  Legislature  the  task  of  saying  clearly  what  acts  are 
to  be  criminal,  and  decline  to  diverge  either  on  the  side  of  severity 
or  lenity  to  supplement  the  defects  of  legislative  expression ;  keeping, 
however,  always  in  view  the  rule  in  criminal  cases  that  the  accused 
is  entitled  to  the  benefit  of  any  doubt  which  arises  on  construction.  But  it 
cannot  be  said  that  these  efforts  are  continuously  successful ;  for  a  good  deal 
of  the  case  law  of  the  Court  for  Crown  Cases  Reserved  is  of  a  distinctly 
legislative  character  (see  Collman  v.  Mills,  [1897]  1  Q.  B.  396). 

2.  With  respect  to  certain  common  law  crimes,  there  has  in  the  past 
been  a  tendency  to  create  constructive  offences,  e.g.  constructive  treason, 
and  the  efforts  of  the  Star  Chamber  to  create  what  has  been  styled  criminal 
equity.  In  larceny  there  are  certain  decisions  which  recognise  a  doctrine 
of  "  constructive  "  taking  (see  Larceny). 

[Authorities. — Maxwell  on  Statutes,  3rd  ed.,  367;  Hardcastle  on  Statutes, 
2nd  ed.,  472-480.] 


Constructive  Residence. — Questions  regarding  constructive 
residence  have  generally  arisen  in  connection  with  the  settlement  or  re- 
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moveability  of  paupers.  Constructive  residence  may  be  defined  as  temporary 
absence  from  a  person's  usual  residence  with  an  animus  rcvci^tcndi  (B.  v. 
Brighthelmstone  Guardians,  1854,  24  L.  J.  M.  C.  41).  In  R.  v.  Abingdon, 
1870,  L.  E.  5  Q.  B.  406  (the  case  of  a  boy  who  was  for  some  years  in  a  school 
for  the  indigent  blind,  but  wlio,  during  these  years,  visited  and  lived  with 
his  mother  several  weeks  each  summer,  and  where  it  was  held  that  he  had 
constructively  resided  with  his  mother  the  whole  time),  l^lackburn,  J.,  said  : 
"  I  do  not  like  the  phrase  '  constructive  residence  ' ;  when  a  person  is  pliysi- 
cally  absent  from  his  place  of  residence  for  a  time,  if  he  lias  an  animus 
revertendi,  his  residence  continues;  and  the  question  in  such  a  case  is, 
whether  he  continues  to  be  resident,  or  has  ceased  to  be  resident  by  taking 
up  his  permanent  residence  elsewhere."  It  is  thus  a  question  of  fact  in  each 
case. 


Consul. — A  consul  is  an  official  appointed  by  his  Government  to 
reside  at  a  definite  place  abroad,  and  there  fulfil  certain  duties  in  the 
interest  of  his  country  and  fellow-subjects.  An  institution  somewhat 
similar  in  character  existed  in  Greek  times.  This  was  the  Proxenus,  "  who  was 
considered  as  the  representative  of  his  country,  and  was  bound  to  protect 
the  citizens  who  traded  at  the  place  "  (Boeckh,  Public  Economy  of  Athens, 
translation  by  Sir  G.  C.  Lewis,  1842,  p.  50).  The  same  term  is  also  used 
in  modern  Greek  as  the  equivalent  of  consul  (Tarring,  p.  4). 

The  meaning  of  the  word  "  consul "  itself  descended  in  almost  direct 
lineage  from  its  ancient  signification  of  a  high  political  magistrate,  through 
the  Italian  trading  communities,  to  a  period  when  the  judicial  character 
of  the  office  became  separated  from  the  representative,  the  former 
developing  into  the  "  consular  tribunals,"  now  Tribunals  of  Commeisce  {q.v.) 
(still  spoken  of  in  France  as  the  juridiction  con^ulaire)  of  Soutliern 
Europe,  and  the  latter  into  the  modern  function  bearing  the  name  in 
question. 

"  It  was  natural,"  says  Mr.  Spencer  Walpole,  "  that  the  citizens  of  one 
country,  congregated  in  another,  should  pay  sonfe  respect  to  the  most 
infiuential  of  their  number.  Authority  was  gradually  conceded  to  one  or 
two  members  of  these  isolated  comnnniities,  who  as  aldermen  in  the 
Hanse  towns,  judge  -  conservators  in  Portugal,  syndics,  jurats,  governors, 
etc.,  exercised  some  sort  of  judicial  powers  among  their  fellow-citizens. 
Italy  was  the  great  centre  of  trade,  and  in  Italy  every  civil  functionary  in 
every  petty  city  adopted  the  name  of  consul,  once  the  proudest  title  ever 
conferred  on  man  by  his  fellow-men  .  .  .  The  supremacy  of  Italian  commerce 
gradually  led  to  the  universal  use  of  the  term  employed  in  Italy,  and  com- 
mercial agents  in  every  part  of  the  world  became  spoken  of  as  consuls " 
{Foreign  Relations,  p.  153). 

According  to  Lorimer,  it  was  by  the  Hanseatic  League  that  the  consular 
system  was  chiefly  developed ;  and  it  is  said  that  at  one  time  this  great 
trading  body  maintained  more  than  a  hundred  consuls  in  different  parts  of 
the  world  (Law  of  Nations,  vol.  i.  pp.  290  et  seq.). 

The  first  consul  appointed  by  a  king  of  England  appears  to  have  been  an 
Italian,  or  rather  Tuscan,  Lorenzo  Strozzi,  who  was  made  consul  at  Pisa  by 
llichardiii.  in  1485  (Spencer  Walpole,  op.  cit.  p.  154),  to  which  appointment 
His  Majesty  was  moved  "  by  observing  from  the  practice  of  other  nations 
the  advantage  of  having  a  magistrate  appointed  for  settling  disputes  among 
them  "  (Tarring,  op.  cit.  p.  3). 

With  the  growth  of  international  trade   and   intercourse  a   consular 
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hierarchy  has  grown  up,  of  which  the  following,  with  the  corresponding  rank 
of  naval  and  military  officers  in  the  British  service,  is  a  table : — 

Agents  and  consuls-general,  and  commissioners  and  consuls-general, 
ranking  with,  but  after,  major-generals  and  rear-admirals. 

Consuls-general,  ranking  with,  but  after,  brigadiers  and  commodores. 

Consuls,  ranking  with,  but  after,  colonels,  and  captains  E.N.  of  three 
years'  standing ;  before  all  other  captains  RN. 

Vice-consuls,  ranking  with,  but  after,  majors  and  lieutenants  E.N.  of 
eight  years'  standing. 

Consular  agents,  ranking  with,  but  after,  captains  in  the  army  and 
lieutenants  E.N.  of  less  than  eight  years'  standing  {Foreign  Office  List, 
1897,  p.  294). 

Pro-consuls  are  mere  attorneys  of  the  consul,  who  is  responsible  for  them. 
Their  functions  are  usually  confined  to  notarial  and  purely  formal  matters. 

The  functions  of  a  consular  officer  are  to  watch  over  the  rights  of  Her 
Majesty's  subjects  in  his  district,  to  exercise  such  extra-territorial  ad- 
ministrative and  registrative  duties  as  Her  Majesty's  Government  or  the 
law  intrusts  to  him,  to  supply  to  the  Government  any  information  of  in- 
terest, to  send  periodical  reports  on  the  local  import  and  export  trade,  to  fill 
up  for  the  Board  of  Trade  certain  returns  connected  with  British  shipping, 
to  make  inquiry  on  oath  respecting  offences  committed  by  British  seamen  on 
the  high  seas,  to  assist  British  subjects  tried  for  offences  in  the  local 
Courts  and  ascertain  the  humanity  of  their  treatment  after  sentence,  to 
issue  passports  to  British  subjects,  to  affix  visas  to  passports  granted  else- 
where (see  under  British  Subject,  proviso  as  to  naturalised  British 
subjects  when  in  the  country  of  their  previous  nationality),  to  celebrate 
marriages  in  certain  conditions  (see  infra)  ;  and  generally  to  give  their 
assistance  on  the  spot  so  far  as  possible  where  a  British  subject  or  a  British 
interest  or  matter  is  concerned. 

Consular  officers  among  other  powers  have  those  of  commissioners  for 
administering  oaths  and  of  notaries  public  under  52  Vict.  c.  10,  s.  6,  amended 
by  54  &  55  Vict.  c.  50,  s.  2,  providing  that  "  every  British  consul-general, 
consul,  vice-consul,  acting  consid,  pro-consul,  and  consular  agent,  acting 
consul-general,  acting  vice-consul,  and  acting  consular  agent  exercising  his 
functions  in  any  foreign  place,  may,  in  that  country  or  place,  administer 
any  oath,  and  take  any  affidavit,  and  also  do  any  notarial  act  which  any 
notary  public  can  do  within  the  United  Kingdom ;  and  every  oath, 
affidavit,  and  notarial  act  administered,  sworn,  or  done  by  or  before  any 
such  person  shall  be  as  effectual  as  if  duly  administered,  sworn,  or  done  by 
or  before  any  lawful  authority  in  any  part  of  the  United  Kingdom. 

"  Any  document  purporting  to  have  affixed,  impressed,  or  subscribed 
thereon  or  thereto  the  seal  and  signature  of  any  person  authorised  by 
this  section  to  administer  an  oath  in  testimony  of  any  oath,  affidavit,  or  act 
being  administered,  taken,  or  done  by  or  before  him,  shall  be  admitted  in 
evidence  without  proof  of  the  seal  or  signature  being  the  seal  or  signature 
of  that  person  or  of  the  official  character  of  that  person." 

The  registers  which  consular  officers  are  officially  instructed  to  keep 
are : — Eegister  of  Correspondence  Eeceived ;  Eegister  of  Outward  Corre- 
spondence ;  Book  for  Transcript  of  Despatches  to  Foreign  Office ;  liook  for 
Transcript  of  Despatches  to  Her  Majesty's  Minister ;  Book  for  Transcript 
of  General  Official  Despatches  and  Letters ;  Eegister  of  Births ;  Eegister  of 
Marriages  in  Duplicate ;  Eegister  of  Transcript  of  Marriage  Notices ; 
Eegister  of  Fees  in  Detail,  i.e.  Fee  Cash-Book ;  Eegister  of  British  Shipping ; 
Eegister  of  Transactions  in  Ships ;  Eegister  of  Seamen ;  Eegister  of  Minutes 
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of  General  Meetings;  Book  of  Account-Current  with  the  Secretary  of 
State;  Book  of  Account  with  the  Admiralty  (see  Inglis,  Consular 
Formulary). 

Consuls  act  under  a  commission  from  the  Government  by  which  they 
are  appointed.  The  Government  of  the  country  in  which  they  are  to 
act  grants  them  the  exequatur  under  which  their  official  character  is 
recognised. 

In  most  text-books  of  international  law  reference  is  made  to  consular 
conventions  and  immunities.  In  this  respect  Great  Britain  holds  a  some- 
what anomalous  position.  In  1872  an  elaborate  Blue-Book  was  issued 
giving  copies  of  consular  conventions  (c.  632),  and  the  reason  given  by 
Mr.  (now  Lord)  Hammond  and  Mr.  (now  Sir  Henry)  Bergne  before 
the  committee  on  the  consular  service  in  1858  why  no  such  con- 
ventions were  concluded  by  Great  Britain,  viz.  that  it  was  found  utterly 
impossible  to  harmonise  such  a  convention  with  our  law,  still  seems 
to  hold  good.  In  a  memorandum  prepared  by  Mr.  Bergne  for  the 
same  committee,  he  said :  "  There  is  in  most  of  our  treaties  of  commerce 
with  foreign  Powers  an  article  stipulating  that  each  of  the  contracting 
parties  shall  have  the  right  to  name  consuls  to  reside  at  the  ports  of  the 
other  contracting  party ;  and  such  consuls  shall,  before  entering  upon  the 
exercise  of  their  functions,  obtain  the  usual  cxequatiir  from  the  Govern- 
ment to  which  they  are  sent ;  and  that  they  shall  further  enjoy  the  same 
privileges  as  consuls  of  the  most  favoured  nation.  The  operation  of  this 
equal  and  apparently  reciprocal  stipulation  is,  however,  in  practice  very 
unequal ;  because  in  most  foreign  countries  a  foreign  consul  has  a  defined 
status,  or  gets  his  authority  enforced  by  the  local  functionaries,  while  in 
England  a  foreign  consul  enjoys  no  legal  status  or  privilege  whatever.  The 
consequence  of  this  state  of  things  is  that  when  a  proposition  is  made  to 
Her  Majesty's  Government  to  conclude  a  convention,  guaranteeing  to  the 
consuls  certain  defined  privileges,  such  as  personal  innnunity  except  in  case 
of  crime,  exemption  from  direct  taxation,  exclusive  control  in  cases  of  dis- 
putes between  the  masters  and  crews  of  vessels  of  their  country,  Her 
Majesty's  Government  are  compelled  to  decline  it,  and  to  state  that  the 
law  of  this  country  does  not  afford  them  the  power  to  contract  such 
an  engagement "  (Report  of  Select  Committee  on  Consular  Service,  1858, 
p.  480). 

"  In  the  absenee  of  special  consular  conventions  between  Great  Britain 
and  the  other  European  Powers,"  says  Mr.  Inglis,  "  British  consular  officers 
are  placed  on  the  footing  of  those  of  the  most  favoured  nation,  and  have  to 
look  to  the  consular  conventions  of  other  countries  for  the  functions  they 
are  entitled  to  exercise,  and  the  privileges  or  exemptions  they  enjoy " 
{Consular  Formulary,  p.  70). 

In  Mohannnedan  and  other  non-Christian  dominions  consuls  have  a 
different  status  from  that  they  hold  in  Christian  countries,  their  position  in 
the  former  having  generally  the  character  of  quasi-di])lomatic  representation. 

The  question  of  the  inviolal)ility  of  consular  archives  was  the  subject  of 
controversy  a  few  years  l)ack,  on  the  occasion  of  the  French  consulate  at 
Florence  being  invaded  by  the  Italian  authorities,  and  some  papers,  not 
belonging  to  the  actual  consular  documents,  Ijeiiig  removed.  The  consuls  of 
the  different  States  immediately  met  and  protested  against  this  act.  Corre- 
spondence between  the  French  and  Italian  Governments  led  to  no  affirma- 
tion of  principle.  Professor  Rivier,  Swiss  Consul-General  at  Brussels,  in  his 
recent  work,  Les  Principes  du  Droit  des  Gens  (Paris,  1896),  however,  considers 
that  in  order  that  the  privilege  of  inviolability  may  hold  good,  they  must 
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be  kept  strictly  apart  from  the  coiisul's  personal  books  and  papers  (vol.  i. 
p.  549). 

Consular  Marriages.  —  Under  55  &  56  Vict.  c.  23  full  provision 
is  made  for  the  celebration  of  marriage  by  British  consular  agents. 
This  Act  empowers  consuls  and  consular  officers,  acting  under  a  mar- 
riage warrant  signed  by  a  Secretary  of  State,  or  duly  authorised  to  act 
without  a  marriage  warrant,  to  solemnise  marriages  in  specified  places,  or 
to  legalise  them  by  their  presence  at  such  ceremonies  (ss.  8,  11,  and  21). 
One,  at  least,  of  the  parties  to  the  marriage  must  be  a  British  subject  (s.  1), 
and  both  of  them  must  appear  before  the  marriage  officer,  and  make  oath 
that  he  and  she  believe  that  there  is  no  impediment  to  the  marriage,  and 
that  they  have  both  for  three  weeks  innnediately  preceding  had  their  usual 
residence  within  the  district  of  the  marriage  officer  (s.  7).  By  the  same 
section,  where  either  of  the  parties,  not  being  a  widower  or  a  widow,  is  less  than 
twenty-one  years  of  age,  the  consent  of  the  person  or  persons  whose  consent 
is  required  by  law,  is  thereby  required,  unless  it  is  shown  that  there  is  no 
person  having  authority  to  give  such  consent.  A  notice  of  the  intended 
marriage,  containing  full  particulars  as  to  the  names,  occupations,  residence, 
etc.,  of  the  parties,  must  be  signed  by  one  of  the  parties  (s.  2),  and  after 
the  expiration  of  fourteen  days  after  the  notice  has  been  entered,  the 
marriage  may  be  duly  solemnised,  unless  a  lawful  impediment  has  been 
shown,  or  the  marriage  has  been  forbidden  (s.  8).  Any  person  may  enter 
a  caveat  stating  a  ground  of  objection  to  the  solenmisation  of  any  marriage, 
and  no  marriage  thus  protested  against  shall  be  solemnised  until  the 
marriage  officer  has  examined  into  the  matter  of  the  caveat,  and  is  satisfied 
that  it  ought  not  to  obstruct  the  solemnisation  of  the  marriage,  or  the 
caveat  is  withdrawn  by  the  person  entering  it  (s.  5).  The  marriage  shall 
be  solemnised  at  the  official  house  of  the  officer  between  the  hours  of  eight 
and  three  in  the  day,  with  open  doors,  and  in  the  presence  of  two  or  more 
witnesses  (s.  8).  A  register  is  kept  of  all  marriages,  and  a  copy  of  the 
entries  for  each  year  must  be  sent,  per  a  Secretary  of  State,  to  the  Eegistrar- 
General  (ss.  9  and  10).  "A  marriage  officer  shall  not  be  required  to  solemnise 
a  marriage,  or  to  allow  a  marriage  to  be  solemnised  in  his  presence,  if,  in 
his  opinion,  the  solemnisation  thereof  would  be  inconsistent  with  inter- 
national law  or  the  comity  of  nations"  (s.  19). 

Consular  Jurisdiction. — The  jurisdiction  exercised  by  British  consular 
officers  in  certain  countries  beyond  Her  Majesty's  dominions  in  matters 
which  in  other  countries  come  exclusively  under  the  control  of  the  local 
magistracy  depends  on  the  extent  to  which  that  right  has  been  conceded  by 
the  rulers  of  those  countries.  (See  Capitulations  and  Foreign  Jurisdiction.) 

[Authorities. — Hall,  Foreign  Jurisdiction  of  the  British  Croum,  Oxford, 
1894;  Tarring,  British  Consular  Jurisdiction  in  the  East,  London,  1887; 
Inglis,  Consular  Formidary,  London,  1879 ;  Rivier,  Principes  du  Droit  des 
Gens,  Paris,  1896;  Twiss,  Law  of  Nations  in  Time  of  Peace,  Oxford,  1884; 
Phillimore,  International  Jjaw,  vol.  iii.,  London,  1873 ;  Tuson,  British 
Consuls'  Manual,  London,  1856  ;  Guide  Pratique  des  Considats,  par  MM. 
De  Clercq  and  Vallat,  Paris,  1858;  Warden,  Origin  and  Progress  of  Con- 
sular Establishments,  Paris,  1813.] 


Consultation  (in  Litig^ation). — This  term  signifies  a  meet- 
ing of  two  or  more  counsel  with  the  solicitor  who  is  instructing  them  in  a  case 
(the  client  often  being  present),  for  the  purpose  of  advising  or  deliberating 
upon  it.     See  Conference. 
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Consumable  Articles. — A  specific  bequest  for  life  of  things 
quce  ipso  usu  consumuntur  is  a  gift  of  the  property,  and  there  can  be  no 
limitation  over  after  such  life  interest  {Randall  v.  Russell,  1817,  3  Mer.  194). 
But  this  rule  does  not  apply  where  the  bequest  is  of  articles  forming 
part  of  the  testator's  stock  in  trade  {Phillips  v.  Real,  1862,  32  Beav. 
25),  unless  the  tenant  for  life  is  declared  not  to  be  liable  for  any 
diminution  or  depreciation  of  the  same  {Rreton  v.  Mochett,  1878,  9  Ch.  I). 
95) ;  nor  does  the  rule  apply  where  the  gift  to  the  tenant  for  life 
is  of  so  much  of  the  consumable  articles  as  may  be  required  for  con- 
sumption in  the  house  {In  re  Colyer,  Millikin  v.  Snelling,  1886,  55 
L.  T.  344). 

If  such  articles  are  included  in  a  residuary  bequest  for  life,  they  must 
be  sold  and  the  interest  paid  to  the  tenant  for  life  {Randall  v.  Russell, 
supra). 


Consumed  on  the  Premises.— See  Licensing. 
Contag^ious   Diseases. — See  Public  Health. 
Contang'O. — See  Stock  Exchange. 


Contemporanea   expositio   est  optima  et  for- 

tiSSima  in  leg'e. — Where  the  meaning  of  an  old  statute  or  legal 
docviment  comes  into  question,  the  Courts  will,  in  case  of  doubt  or 
ambiguity,  accept  as  the  true  meaning  the  sense  in  which  it  is  shown  to 
have  been  taken  at  or  near  the  time  when  it  passed  or  first  came  into  use 
{Gorhamv.  Rishop  of  Exeter,  1850,  15  Q.  B.  52;  at  p.  73;  Morgan  v.  Crawshay, 
1871,  L.  E.  5  H.  L.  304,  320).  This  rule  of  construction  fiows  from  re- 
cognition of  the  fact  that  documents  must  l^e  construed  in  accordance  witli 
the  meaning  of  the  words  used  in  them  at  the  date  when  they  were  framed, 
and  from  the  presumption  that  the  meaning  put  on  them  by  judges,  con- 
veyancers {Ford  V.  Hill,  1879,  10  Ch.  D.  370),  or  merchants  at  tliat  date 
was  their  then  natural  and  ordinary  meaning.  This  maxim  is  closely  allied 
with  two  others — optima  legum  interpres  consuetudo  and  communis  error  facit 
jus;  but  both  apply  more  properly  to  contracts  than  to  statutes  {Tancrcd, 
Arroll,&  Co.  v.  Steel  Co.  of  Scotland,  1889,  15  App.  Cas.  141).  The  rule  of 
contemporanea  expositio  is  usually  applied  only  to  Acts  of  some  antiquity 
{Clyde  Navigation  Trustees  v.  Laird,  1883,  8  App.  Cas.  658,  670,  673) ;  but 
has  been  accepted  as  to  an  Act  as  late  as  1834  {R.  v.  Leveson,  1869,  L.  E. 
4  Q.  B.  394).  It  is  not  conclusive  upon  the  judges  where  the  old  con- 
struction is  clearly  erroneous  {Hamilton  v.  Raker,  1889,  14  App.  Cas.  221); 
but  Courts  will  be  reluctant  to  upset  old  decisions  on  construction,  especially 
where  they  affect  the  form  of  contracts  {Lucas  v.  Dixon,  1889,  22  Q.  B.  D. 
357).  The  widest  pronouncement  as  to  the  application  of  the  rule  is 
in  Read  v.  Risho2J  of  Lincoln,  [1892]  App.  Cas.  644 ;  where  it  was  laid 
down  that  historical  investigation  might  be  made  as  to  contemporaneous 
usage  in  order  to  elucidate  the  meaning  of  an  old  statute  where  the  facts 
elicited  were  ancient  facts  of  a  public  nature, 

[Aiithorities. — See  Maxwell  on  Stattdes,  3rd  ed.,  423-429 ;  Hardcastle 
on  Statutes,  2nd  ed.,  93-108,  168.] 
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Contemporaneous  Conveyances.— Where  two  or  more 

deeds  are  actually  contemporaneous  or  executed  "  within  so  short  an  interval 
that,  having  regard  to  the  nature  of  the  transaction,  the  Court  comes  to  the 
conclusion  that  the  series  of  deeds  represents  a  single  transaction  between 
the  same  parties,  it  is  then  that  they  are  all  treated  as  one  deed  ;  and,  of 
course,  one  deed  between  the  same  parties  may  be  read  to  show  the  meaning 
of  a  sentence,  and  be  equally  read,  although  not  contained  in  one  deed,  but 
in  several  parchments,  if  all  the  parchments  together,  in  the  view  of  the 
Court,  make  up  one  document  for  this  purpose  "  (per  Jessel,  M.  R.,  in  Smith 
v.  Chadtvick,  1882,  20  Ch.  D.  62,  63).  Where  two  deeds  bear  the  same  date 
the  Court  will  inquire  which  was  in  fact  executed  first ;  if,  however,  there 
is  evidence  in  the  deeds  of  an  intention  that  they  should  be  read  either  ^^ar-i 
passu,  or  one  before  the  other,  the  Court  will  presume  that  the  deeds  were 
executed  in  such  order  as  to  give  effect  to  the  manifest  intention  of  the 
parties  (Gartside  v.  Silkstonc,  etc.,  Co.,  1882,  21  Ch.  D.  762). 


Contemporaneous  Explanations.— Explanations  sub- 
stantially contemporaneous  with  a  fact  in  issue,  or  relevant  to  the  issue,  form 
part  of  the  res  gestce,  and  are  admissible  in  evidence  (see  Stephen,  Digest  of 
Law  of  Evidence,  art.  8,  and  note  v.).     See  Evidence,  lies  Gestm. 


Contempt  of  Court. — Contempt,  in  the  legal  acceptation  of 
the  term,  primarily  signifies  disrespect  to  that  which  is  entitled  to  legal 
regard.  In  its  origin,  all  legal  contempt  will  be  found  to  consist  of  an 
offence  more  or  less  direct  against  the  Sovereign  himself  as  the  fountain- 
head  of  law  and  justice,  or  against  his  palace,  where  justice  was  admini- 
stered. This  clearly  appears  from  the  old  cases,  one  of  which  is  thus 
stated:  "J.  of  F.  went  armed  in  the  palace  which  was  shown  to  the  Council 
of  the  King,  by  which  he  was  taken  and  disarmed  before  Justice  Shard,  and 
committed  to  the  prison  of  the  Marshalsea,  and  could  not  be  bailed  till  the 
king  had  sent  his  will "  (5  Vin.  Abr.  tit.  "  Contempt,"  p.  442,  citing  24  Edw. 
III.  c.  33).  It  is  not,  however,  in  its  primary  meaning  of  contempt  of  the  king, 
his  person,  government,  or  prerogative,  but  in  its  secondary  or  derivative 
meaning  of  an  offence  against  the  Courts  or  persons  to  whom  the  judicial 
functions  of  the  Crown  are  delegated  that  the  word  contempt  is  under- 
stood when  used  in  the  technical  or  legal  expression  Contempt  of  Court. 

Definitions  of  Contempt  of  Court. — Contempt  of  Court  (which  has  been 
irreverently  termed  "a  legal  thumbscrew")  is  so  manifold  in  its  aspect  that 
it  is  difficult  to  lay  down  any  exact  definition  of  the  offence.  In  Viner's 
Abridgment  (tit.  "  Contempt "  A),  it  is  defined  or  described  to  be  "  a  dis- 
obedience to  the  Court,  an  opposing  or  a  despising  the  authority,  justice,  or 
dignity  thereof.  It  commonly  consists  in  a  party  doing  otherwise  than  he 
is  enjoined  to  do,  or  not  doing  what  he  is  commanded  or  required  by  the 
process,  order,  or  decree  of  the  Court "  (see  per  Williams,  J.,  in  Miller  v. 
Knox,  1838,  4  Bing.  N.  C.  at  p.  588).  Defined  shortly  (as  it  was  by  Sir  William 
Blackstone),  "  Contempt  is  a  disotsedience  to  the  rules,  orders,  or  process  of 
a  Court,  or  against  the  king's  prerogative."  These  short  definitions  (good 
so  far  as  they  go)  are  scarcely  sufficient.  Lord  Chancellor  Hardwicke,  in 
the  case  of  the  printer  of  the  St.  James's  Evening  Post  (1742,  2  Atk.  p.  471), 
said :  "  There  are  three  different  sorts  of  contempt,  one  kind  of  contempt  is 
scandalising  the  Court  itself.  There  may  be  also  a  contempt  of  this  Court 
in  abusing  parties  who  arc  concerned  in  cases  here.     There  may  be  also  a 
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contempt  of  this  Court  in  prejudicing  mankind  against  persons  hefore  the 
cause  is  heard " ;  and  he  adds :  "  There  cannot  be  anything  of  greater 
consequence  than  to  keep  the  streams  of  justice  clear  and  pure,  that  parties 
may  proceed  with  safety  both  to  themselves  and  their  characters." 

Contempt  of  Court  involves  two  ideas,  contempt  of  its  power  and  contempt 
of  its  authority — the  word  power  involving  the  ability  to  enforce  obedience 
to  its  orders,  and  the  word  authority  its  jurisdiction  to  declare  the  law 
and  the  rights  of  parties  {B.  v.  Almon,  1765,  Wilm.  256).  Speaking 
generally,  contempt  of  Court  may  be  said  to  be  constituted  by  any  conduct 
that  tends  to  bring  the  authority  and  administration  of  the  law  into 
disrespect  or  disregard,  or  to  interfere  with,  or  prejudice  parties  litigant, 
or  their  witnesses  during  the  litigation.  For  a  definition  of  contempt,  see 
the  opinions  of  the  judges  in  Miller  v.  Knox  {supra).  Though  every  act 
of  disobedience  to  the  rules,  orders,  process,  or  dignity  of  a  Court  may 
technically  be  termed  a  contempt,  the  term  is  generally,  or  at  least  with 
greater  propriety,  applied  to  any  disrespect  or  indignity  offered  to  judges 
while  sitting  in  judgment,  or  on  account  of  their  proceedings  in  their 
judicial  capacity  (Bell's  Digest  of  the  Law  of  Scotland,  p.  224). 

Inherent  Power  of  Committal. — "  Every  Court  of  record,  as  incident  to 
it,  may  enjoin  the  people  to  keep  silence,  under  a  pain,  and  impose  reasonable 
fines,  not  only  on  such  as  shall  be  convicted  before  them  of  any  crime  on  a 
formal  prosecution,  but  also  on  all  such  as  shall  be  guilty  of  any  contempt 
in  the  face  of  the  Court,  as  by  giving  opprobrious  language  to  the  judge, 
or  obstinately  refusing  to  do  their  duty  as  officers  of  the  Court,  and  may 
immediately  order  them  into  custody  "  (2  Bac.  Abr.,  7th  ed.,  p.  399). 

It  is  the  undoubted  right  of  a  superior  Court  to  commit  for  contempt ; 
and  there  is  no  necessity  to  specify  the  particular  matter  which  constitutes 
the  contempt  (per  Erie,  C.J.,  in  Ex  parte  Fernandez,  1861,  10  C.  B.  N.  S. 
at  p.  6),  citing  the  case  of  the  Sheriff  of  Middlesex,  1841,  11  Ad.  &  E.  273 ; 
1840,  8  Dowl.  P.  C.  451,  nom.  B.  v.  Evans.  But  the  practice  now  requires 
that  the  alleged  offence  should  be  specified.  The  usual  criminal  process  to 
punish  contempts  was  found  to  be  cumbrous  and  slow,  and  therefore  the 
Courts  early  assumed  jurisdiction  themselves  to  punish  the  offence  summarily, 
hrevi  manu,  so  that  cases  might  be  fairly  heard,  and  the  administration  of 
justice  not  interfered  with.  A  Court  of  justice,  without  power  to  vindicate 
its  own  dignity,  to  enforce  obedience  to  its  mandates,  to  protect  its  officers, 
or  to  shield  those  who  are  intrusted  to  its  care,  would  be  an  anomaly  which 
could  not  be  permitted  to  exist  in  any  civilised  community.  "  From  the 
earliest  period  of  our  history  this  authority  has  been  exercised.  The  year- 
books record  instances  of  such  commitments "  (per  Best,  J.,  in  B.  v. 
Davison,  1821,  4  ]3arn.  &  Aid.  at  p.  340 ;  23  K.  R.  295). 

It  is  therefore  but  consonant  with  sound  sense  that  we  should  find 
it  an  acknowledged  principle  that  the  power  of  summarily  punishing  for 
contempt  has  been  inherent  in  all  Courts  of  record  from  time  immemorial 
(see  the  opinion  of  the  judges  in  Miller  v.  Knox,  1838,  4  Bing.  N.  C.  574 ; 
B.  V.  Almon,  1765,  Wilm.  243;  Black.  Com.  bk.  iv.  c.  20,  iii.),  and  is  coeval  with 
their  foundation  and  institution  as  part  of  the  law  of  the  land  (Wilm.  at 
p.  254).  Without  such  protection.  Courts  of  justice  would  soon  lose  their 
hold  upon  tlie  public  respect,  and  the  maintenance  of  law  and  order  would 
Ije  rendered  impossible.  Hence  it  is  that  the  summary  power  of  punishing 
for  contempt  has  been  given  to  the  Courts — "  to  keep  a  blaze  of  glory 
round,  and  to  deter  people  from  attempting  to  render  them  contemptible  in 
the  eyes  of  the  public  "  (Wilm.  at  p.  270). 

Courts  which  have  Jurisdiction  with  regard  to   Contempt.  —  The   most 
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extensive  jurisdiction  in  respect  of  contempt  is  that  originally  attaching  to 
the  superior  Courts  of  record  (Hawk.,  P.  C,  bk.  ii.  c.  22),  including  the 
commissioners  of  assize  under  their  various  commissions  {Ex parte  Fernandez, 
1861, 10  C.  B.  N.  S.  3),  which  gives  them  full  cognisance  of  and  power  to  deal 
with  every  species  of  contempt.  A  Court  of  oyer  and  terminer  at  the 
assizes  is  a  superior  Court  {In  re  M'Aleece,  1873,  7  Ir.  Com.  L.  146),  and  has 
full  jurisdiction  in  matters  of  contempt.  There  is  no  appeal  except  to  the 
Sovereign  from  an  order  of  judges  of  assize  committing  or  fining  for 
contempt  {Ux  paiie  Fernandez,  supra).  The  jurisdiction  in  this,  as  in  other 
matters,  of  the  old  superior  Courts  at  Westminster  is  now  by  virtue  of  the 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66,  s.  16),  vested  in  Her  Majesty's 
High  Court  of  Justice,  and  is  exercisable  by  the  several  Divisions  of  that 
tribunal. 

The  Court  of  Appeal  also,  as  a  superior  Court  of  record  (36  &  37 
Vict.  c.  66,  s.  18),  has  a  similar  jurisdiction  either  original  or  derivative; 
and  equal  authority  in  this  respect  is  included  in  the  jurisdiction  of  the 
Lord  Chancellor  and  the  Lords  Justices  in  Lunacy  {Ex  parte  Jones,  1806, 13 
Ves.  237).  A  master  in  lunacy  may  commit  for  contempt  while  executing 
an  inquisition  with  a  jury  (Lunacy  Act,  1890,  s.  99  ;  In  re  B.,  [1891]  3  Ch. 
274-276),  or  without  a  jury  (Lunacy  Act,  1891,  s.  29  ;  In  re  B.,  [1892]  1  Ch. 
459). 

The  jurisdiction  of  inferior  Courts  of  record  (such  as  the  Court  of 
Quarter  Sessions,  the  Mayor's  Court  and  County  Court)  is  confined  to  such 
contempts  as  are  perpetrated  in  facie  curiae  (as  in  B.  v.  Lefroy,  1873,  L.  E. 
8  Q.  B.  134,  and  B.  v.  Jordan,  1888,  57  L.  J.  Q.  B.  483),  and  does  not  extend  to 
such  as  are  committed  out  of  Court  unless  by  virtue  of  some  statutory 
enactment  {B.  v.  Lefroy,  supra ;  B.  v.  Judge  of  Brompton  County  Court, 
[1893]  2  Q.  B.  195 ;  Ex  parte  Bater,  1864,  5  B.  &  S.  299 ;  Cams  Wilsons 
case,  1845,7  Q.  B.  984). 

A  County  Court  judge  has  no  jurisdiction  to  commit  for  contempt  not 
committed  in  the  face  of  the  Court  as  provided  by  the  County  Courts  Act, 
1846  (re-enacted  in  the  statute  of  1888,  see  B.  v.  Lefroy,  supra).  But  a 
County  Court  judge  sitting  in  bankruptcy  has  the  powers  and  jurisdiction 
of  a  judge  of  the  High  Court,  and  has  the  like  power  to  commit  {B.  v. 
Judge  of  County  Court  of  Surrey,  1884,  13  Q.  B.  D.  963).  A  County  Court 
judge  has  no  power  to  deal,  summarily  with  contempt  in  practising  in  his 
Court  as  a  solicitor  without  being  duly  qualified,  which  offence  is  created 
a  contempt  by  sec.  26  of  the  Solicitors  Act,  1843  (it.  v.  Judge  of  Brompton 
County  Court,  supra).  But  a  County  Court  has,  under  sec.  89  of  the 
Judicature  Act,  1873,  with  regard  to  all  causes  of  action  within  its 
jurisdiction,  power  to  enforce  obedience  to  its  orders  by  committal;  this 
power  extends  to  interlocutory  as  well  as  to  final  orders  {Bichards  v. 
Cullerne,  1881,  7  Q.  B.  D.  623).  No  appeal  lies  from  an  order  of  a  County 
Court  judge  imposing  a  fine  under  sec.  48  of  the  County  Courts  Act,  1888, 
for  assaulting  an  officer  of  the  Court  {Leivis  v.  Owen,  [1894]  1  Q.  B.  102). 
The  Mayor's  Court  is  an  inferior  Court  {Mayor  of  London  v.  Cox,  1867, 
L.  E.  2  H.  L.  239,  and  Appleford  v.  Judkins,  1878,  3  C.  P.  D.  489).  Courts 
not  of  record  have  no  jurisdiction  to  punish  for  contempt  of  Court  unless 
it  is  specially  conferred  by  statute  {M'Dermott  v.  Judges  of  British  Guiana, 
1868,  L.  E.  2  P.  C.  341).  Magistrates  sitting  alone  or  in  petty  or  special 
sessions  appear  to  be  under  a  like  disability,  though  they  may  enforce  order 
in  their  Courts  by  ejecting  any  offender  (Oke.  Mag.  Syn.  12th  ed.  150; 
see  also  Burns,  J.  P.,  30th  ed.,  vol.  iii.  142);  a  revising  barrister  has  only 
the  like  power  (28  Vict.  c.  36,  s.  16 ;  Willis  v.  Maclachlan,  1875,  1  Ex.  D. 
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376).  The  Eoyal  Court  of  Jersey  (Cams  Wilsons  case,  1845,  7  Q.  B.  984) ; 
the  Chancery  Court  of  the  Isle  of  Man  (In  re  Crawford,  1849,  13  Q.  B.  613)  ; 
and  the  House  of  Keys  in  the  Isle  of  Man,  acting  in  the  exercise  of  its 
judicial,  but  not  of  its  legislative,  functions  (Fx parte  Broton,  1864,5  B.  &  S. 
280),  have  all  power  to  commit  for  contempt ;  and  where  it  is  consistent 
with  the  practice  of  the  particular  Court,  it  may  commit  "until  further 
order  "  {In  re  Crawford,  suj)rd). 

Contempts  committed  before  judges  of  the  High  Court  in  chambers, 
and  before  the  official  referees,  masters,  registrars,  or  other  officers 
of  the  High  Court,  to  whom  quasi-judicial  functions  are  delegated 
(whose  offices  are  part  of  the  Court  itself),  or  within  the  precincts  of 
their  chambers,  are  properly  cognisable  and  punishal)le  by  the  Court  to 
which  the  judges  or  officers  are  attached,  and  not  punishable  by  themselves 
{French  v.  French,  1824,  1  Hog.  138 ;  Fx  parte  Burroios,  1803,  8  Ves.  535  ; 
Fx  parte  Wilton,  1842,  1  Dowl.  N.  S.  805 ;  In  re  Johnson,  1888,  20  Q.  B.  D. 
68) ;  though  they  would  presumably  have  power  in  a  case  of  insult  or 
disturbance  to  eject  the  offender  or  suspend  their  sitting.  But  the  Court, 
to  which  any  such  judge  or  officer  is  attached,  can  and  will  subsequently 
punish  for  any  such  contempt  {In  re  Johnson,  supra,  and  see  Kirhy  v. 
WeU,  1887,  3  T.  L.  E.  763).  It  would  seem,  therefore,  that  for  insults  offered 
to  a  judge  sitting  in  chambers  he  cannot  himself  punish,  but  that  the 
Court  will,  on  application  made  to  it  for  the  purpose,  punish  such  an  offence 
{In  re  Johnson,  sujor a ;  In  re  Tyrone  Flection  Petition,  Carson's  case,  1873, 
Ir.  R  7  C.  L.  242).  A  judge  sitting  as  a  Court  may  make  an  order  of 
committal  wherever  he  may  sit,  and  even  at  his  residence  {In  re  Clarke, 
1842,  11  L.  J.  Q.  B.  75,  and  see  Petty  v.  Daniel,  1887,  34  Ch.  D.  172).  The 
rules  of  the  Supreme  Court  expressly  provide  (Order  36,  r.  51)  that  an 
official  referee  shall  not  attach  or  commit.  It  is  a  contempt  of  Court  to 
insult  a  suitor  or  his  counsel  while  attending  in  the  master's  office,  and  if 
such  a  contempt  is  committed  the  party  will  be  attached  at  once  on  the 
production  of  the  master's  certificate  {French  v.  French,  1824,  1  Hog.  138). 
Breaking  open  a  desk  in  the  registrar's  office  was  dealt  with  as  a  contempt  of 
Court  {Fx  parte  Burrows,  1803,  8  Ves.  535). 

The  various  Kinds  of  Contempt  of  Court. — It  is  difficult  to  classify  the 
various  kinds  of  contempt  of  Court,  but,  for  convenience,  they  may  be  con- 
sidered under  two  heads  :  (1)  contempts  direct ;  (2)  contempts  indirect,  or 
consequential.     See  Oswald  on  Contempt,  2nd  ed. 

Direct  Contempts. — Direct  contempt  is  more  or  less  spontaneous  and 
aggressive  on  the  part  of  the  offender,  and  does  not  fall  within  the  class  of 
cases  where  the  offence  is  constituted  by  disobedience  to,  or  neglect  of,  some 
express  direction  of  the  Court.  It  is  aimed  either  expressly  against  the 
dignity  or  authority  of  the  Court  itself,  in  the  persons  of  its  judges  or 
officers  in  such  a  manner  as  to  amount  to  actual  or  constructive  insult  or 
resistance,  or  by  acts  tending  to  obstruct  the  course  of  justice.  This  con- 
tempt may  be  committed  either  by  acts  in  the  face  of,  or  within  the  pre- 
cincts of,  the  Court  {sedente  curia),  or  by  acts  done  away  from  the  Court. 
Of  contempts  committed  in  the  face  of  the  Court  the  most  gross  are  those 
which  involve  actual  or  threatened  violence  to  the  person  of  the  presiding 
judge,  or  the  officers  of  the  Court  in  attendance.  An  early  instance  of  an 
offence  of  tliis  nature  is  furnished  in  the  well-known  story  of  the  behaviour 
of  Henry  v.  (when  Prince  of  Wales)  to  Gascoigne,  C.J.  No  authentic 
report  of  this  incident  exists,  but  it  was  referred  to  by  Lord  Selborne  as  an 
authority  in  Watt  v.  Lirjertwood,  1874,  L.  R.  2  H.  L.  n.  (1),  at  p.  367), 
and  is  related  in  Campbell,  Lives  of  the  Chief  Justices,  vol.  i.  p.  127.     A 
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modern  example  of  violence  to  a  judge  was  afforded  in  the  outrage  com- 
mitted upon  Malins,  V.C,  on  the  16th  March  1877,  by  a  man  (stated  to 
have  been  an  American)  who  threw  an  egg  at  the  learned  judge,  while 
leaving  the  bench  in  his  Court  in  Lincoln's  Inn,  for  which  offence  the 
offender  was  forthwith  committed  by  the  judge  to  prison  {In  re  Cosgrave  ; 
Seton,  5th  ed.,  406;  the  Times,  17th  March  1877).  The  Court  itself  may 
also  be  insulted  by  conduct  out  of  Court.  Thus,  it  is  a  direct  contempt  of 
Court  to  send  libellous,  scandalous,  or  threatening  letters  {In  re  Charlton, 
1836,  2  Myl.  &  Cr.  316;  Macgill's  case,  1748,  2  Fowl.  Ex.  Pr.  404; 
In  re  Wallace,  1866,  L.  E.  1  P.  C.  p.  283),  or  communications  intended  to 
influence  the  decision,  or  offering  bribes  {Martin's  case,  1831,  2  Euss.  &  M. 
674;  Ex  parte  Jones,  1806,  13  Ves.  237;  In  re  Sombre,  1849,  1  Mac.  &  G. 
116),  to  a  judge  or  officer  of  the  Court ;  or  to  interfere  without  leave  with  a 
sale  directed  by  the  Court,  the  conduct  of  which  has  been  given  to  another 
party  {Dean  v.  Wilson,  1878,  10  Ch,  D.  136)  ;  or  to  libel,  by  circular  or  other- 
wise, a  business  carried  on  by  a  receiver  and  manager  {Helmorc  v.  Smith, 
1887,  35  Ch.  D.  449)  ;  or  to  induce  a  receiver  in  bankruptcy  not  to  interfere 
in  the  carrying  on  of  business  by  the  debtors  {Ex  parte  Hayward,  In  re 
Plant,  1881,  45  L.  T.  326);  or  to  advertise  the  intended  delivery  of  a 
sermon,  "  with  special  reference  to  the  trial  in  which  the  town  is  deeply 
interested "  {Mackett  v.  Co7nmissio7iers  of  Heme  Bay,  1876,  24  W.  E. 
845). 

Indirect  Contempts. — The  indirect  or  consequential  forms  of  contempt  of 
Court  arise  when  a  judgment  or  order  of  the  Court,  after  having  been  pro- 
nounced or  made,  has  been  disobeyed,  and  it  becomes  necessary  to  enforce 
such  judgment  or  order  (assuming  it  to  be  such  as  the  law  now  permits  to 
be  enforced),  by  means  of  process,  against  the  person  of  the  party  refusing 
or  neglecting  to  obey  or  observe  it.  Such  process  is  effected  by  the  issue  of 
a  writ  of  attachment  or  by  an  order  of  committal. 

Indirect  contempts  are  occasioned  by  disregarding  injunctions,  or  inter- 
fering with  wards,  receivers,  and  other  persons  entitled  to  the  protection  or 
acting  under  the  authority  of  the  Court.  Any  person  against  whom  an 
injunction  of  the  High  Court  has  been  granted  is  liable  to  be  committed  to 
prison  for  contempt,  or  to  have  a  writ  of  attachment  issued  against  him, 
and  to  be  arrested  thereunder  for  his  contempt,  if  he  disregard  or  commit 
any  breach  of  the  injunction,  whether  mandatory  or  restraining  in  its 
form,  or  whether  it  be  made  ex  parte  or  upon  hearing  both  sides,  or  be 
interim  or  perpetual.  And  a  person  not  a  party  to  the  action  or  included 
in  the  injunction  may  be  committed  for  contempt  of  Court,  who,  knowing  of 
the  injunction,  aids  and  abets  the  person  enjoined  in  committing  a  breach 
of  the  injunction  {Seaivard  v.  Paterson,  [1897]  1  Ch.  545).  In  the  case  of 
a  corporation  or  a  peer,  observance  of  the  injunction  is  enforced  by  seques- 
tration. 

An  undertaking  entered  into  or  given  to  the  Court  by  a  party,  or  his 
counsel  or  solicitor,  is  equivalent  to,  and  has  the  effect  of,  an  injunction,  so 
far  as  any  infringement  thereof  may  be  made  the  subject  of  an  application 
to  the  Court  to  punish  for  its  breach  {London  and,  Birmingham  Railway  Co. 
V.  Grand  Junction  Canal  Co.,  1835, 1  Eail.  C.  224)  ;  but  it  appears  that  in  the 
case  of  enforcing  an  undertaking,  proceedings  by  committal  may  be  the 
only  remedy  (see  per  Chitty,  J.,  Callows.  Young,  1886,  55  L.  T.  543  ;  W.  N. 
1886,  pp.  183,  209).  Any  interference  without  the  leave  of  the  Court  by 
third  parties,  with  the  possession  of  a  receiver  appointed  by  the  High  Court, 
is  a  contempt  of  Court,  and  that  whether  by  anyone  claiming  paramount  to 
or  under  the  right  which  the  receiver  was  appointed  to  protect  (Kerr  on 
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Receivers,  2nd  ed.,  pp.  124-126,  and  cases  cited  there  ;  see  also  Scarle  v.  Choat, 
1884,  25  Ch.  D.  723). 

The  same  rule  extends  to  a  manager  of  a  business  (Helmore  v.  S7nith  (2), 
1887,  35  Ch.  D.  449);  a  sequestrator  (Angel  v.  Smith,  1804,  9  Ves.  336; 
7  E.  E.  214) ;  an  official  liquidator  (In  re  Found,  1889,  42  Ch.  D.  at  p.  411) ; 
a  receiver  or  trustee  in  bankruptcy ;  a  sheritl"  after  he  has  seized  under 
a  writ  of  execution  (Cooper  y.  Asprey,  1863,  32  L.  J.  Q.  B.  209) ;  a  committee 
of  a  lunatic  so  found  by  inquisition  ;  all  of  whom  have  been  appointed  by, 
and  are  therefore  officers  of,  the  Court. 

It  is  also  a  contempt  of  Court  to  remove  without  leave  a  ward  of  Court 
out  of  the  jurisdiction,  or  without  leave  to  marry  a  ward  of  Court,  or  to 
seduce  or  otherwise  be  guilty  of  misconduct  towards,  or  in  any  way  interfere 
with  a  ward  of  Court.  It  is  no  answer  where  this  offence  is  charged  to 
allege  that  the  party  guilty  of  the  acts  complained  of  did  not  know  that 
the  infant  in  question  was  a  ward  of  Court  (Herbert's  case,  1731,  3  P. 
Wms.  116);  and  the  Court  will  punish  for  the  contempt  not  only  the 
parties  principally  concerned  in  the  offence  against  the  ward,  but  also  any- 
one aiding  or  abetting  such  offence.  The  punishment  for  offences  against 
wards  is  committal. 

Distinction  between  Committal  and  Attachment. — Under  the  old  law  there 
were  several  points  of  difference  between  committal  and  attachment,  e.g.  it 
was  not  necessary  to  serve  notice  of  motion  for  attachment,  whereas  it  was 
necessary  in  cases  of  committal.     Attachment  issued  at  the  instance  and  at 
the  risk  of   the  party  aggrieved,  so,  too,  while  committal  was  the  proper 
remedy  for  doing  a  prohibited  act,  attachment  was  the  proper  remedy  for 
neglecting  to  do  some  act  ordered  to  be  done  (see  per  Chitty,  J.,  Calloiv  v. 
YoiLwj,  1886,  56  L.  T.  N.  S.  147).     Since  the  Judicature  Act  of  1873  came 
into  operation  neither  attachment  nor  committal  can  be  obtained  without 
notice  of  motion,  but  in  cases  of  committal  the  notice  of  motion  must  be 
served  personally  on  the  person  sought  to  be  committed,  and,  in  cases  of 
attachment,  service  of  the  notice  of  motion  may  be  effected  upon  the  solici- 
tor on  the   record  of  the  person  sought  to  be  attached.     Thus,  for  most 
purposes,  the  distinction  between  committal  and   attachment    has    been 
abolished  (see  per  Jessel,  M.  E.,  in  Sprunt  v.  Pugh,  1877,  7  Ch.  D.  567,  as  cited 
by  Chitty,  J.,  in  Harvey  v.  Harvey,  1884,  26  Ch.  D.  654).    There  is,  however,  a 
distinction  between  committal  and  attachment  in  the  process  by  which  they 
are  respectively  carried  out.     The  operation  of  an  order  for  committal  is 
more  summary  and  expeditious  than  that  of  a  writ  of  attachment.     In  the 
case  of  committal,  the  person  in  contempt  is  taken,  wherever  he  may  be, 
under  the  order  by  the  tipstaff  of  the  Court  and  lodged  in  HoUoway  gaol ; 
but  in  the  case  of  attachment  a  writ  is  obtained  from  the  central  office  of 
the  Supreme  Court,  and  directed  to  the  sheriff  of  the  bailiwick  in  which 
the  person  sought  to  be  attached  is  supposed  to  be.     The  writ  is  executed 
by  the  sheriff's  officer,  and  can  only  be  so  executed  within  the  bailiwick  of 
the  sheriff  to  whom  it  is  directed,  and  if  the  offender  cannot  be  found  within 
that  bailiwick  a  fresh  writ  must  be  obtained.     The  person  in  contempt 
(when  caught)  is  lodged  in  the  county  or  other  gaol  of  the  place  where  the 
writ  is  enforced. 

If  there  is  any  doubt  as  to  the  proper  remedy  to  be  pursued,  it  is 
probably  the  safest  course  to  ask  by  the  notice  of  motion  for  attachment  or 
committal  in  the  alternative. 

Purging  Contempt. — It  is  necessary  for  a  person  judged  to  be  in  contempt 
to  clear  or  purge  his  contempt.  "  Purgation  is  the  purging  or  clearing  a 
man's  self  of  crime  "  (4  Black.  Com.  342).   "  An  ordinary  contempt  in  process, 
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as  it  is  a  matter  merely  between  the  parties,  may  be  cleared  by  the  con- 
temnor  doing  the  act,  by  the  non-performance  of  which  the  contempt  was 
incurred,  and  paying  to  the  other  party  the  costs  occasioned  by  his  con- 
tumacy "  (Daniells,  Ch.  Pr.,  6th  ed.,  p.  900).  Where  the  contempt  has 
arisen  from  doing  an  act  contrary  to  an  injunction  not  to  do  it,  the  con- 
tempt is  cleared  by  an  apology  to  the  Court,  and  making  reparation  for  the 
act  improperly  done,  and  paying  the  costs.  AVhere  the  contempt  is  one  of 
the  Court  itself,  it  is  cleared  by  submission  and  apology  to  the  Court  and 
payment  of  the  costs.  All  contempts  are  also  cleared  after  an  order  of  the 
Court  discharging  the  offender  from  further  punishment,  e.g.  if,  upon  the 
application  of  the  offender  for  release  from  custody,  that  release  is  ordered, 
he  cannot  be  again  punished  for  the  same  contempt ;  but  terms  for  his 
release  from  custody  may  be  imposed,  which  he  must  observe  prior  to 
obtaining  such  release. 

When  the  duration  of  the  imprisonment  for  contempt  has  been  fixed  by 
the  law  {i.e.  the  Act  of  Parliament  giving  the  authority  to  imprison),  or  by 
the  order  for  the  imprisonment,  the  person  imprisoned  is  entitled  to  his 
discharge  from  custody  without  any  order  for  the  purpose,  immediately 
upon  the  expiration  of  the  time  limited  for  the  imprisonment,  and  indorsed 
on  the  writ  of  attachment,  or  mentioned  in  the  order  to  commit  {Greaves  v. 
Keene,  1879,  4  Ex.  D.  73  ;  and  Henderson  v.  Preston,  1888,  21  Q.  B.  D.  362). 
In  other  cases  the  party  must  apply  to  the  Court  either  to  discharge  the 
order  for  irregularity,  or  for  an  order  for  his  discharge  from  custody.  An 
order  will,  in  general,  only  be  discharged  for  irregularity  when  it  has  been 
obtained  ex  iiarte,  unless,  indeed,  the  irregularity  was  not  apparent,  and 
could  not  have  been  discovered  when  the  application  for  the  imprisonment 
was  originally  made.  An  order,  however,  which  has  been  irregularly  obtained, 
is  valid  until  discharged  {Blalce  v.  Blake,  1844,  7  Beav.  514).  In  apply- 
ing to  discharge  the  order  for  imprisonment  upon  the  ground  of  irregularity 
in  obtaining  it,  the  question  whether  or  not  the  irregularity  has  been 
waived  must  be  considered.  Where,  however,  the  proceedings,  or  the  order 
founded  thereon,  are  altogether  void,  no  question  of  waiver  arises,  as  no 
waiver  will  render  valid  void  proceedings,  or  a  void  order ;  but  immediate 
application  should  be  made  to  set  aside  the  void  proceedings,  or  to  discharge 
the  void  order.  The  principle  of  waiver,  therefore,  applies  only  to  an 
irregular,  and  not  to  an  erroneous,  order. 

Nature  and  Extent  of  Punishment. — The  punishment  for  contempt  of 
Court  is  limited  now  to  fine  or  imprisonment ;  although  in  bad  cases  both 
are  inflicted  ;  but  it  is  difficult  to  say  what  the  Court  considers  a  sufficient 
punishment,  or  a  sufficient  duration  of  imprisonment  for  a  contempt  of 
Court.  All  the  facts  and  circumstances  of  the  particular  case,  and  the 
nature  of  the  contempt,  are  taken  into  consideration  ;  but  the  Court  gener- 
ally in  practice  leans  to  the  side  of  mercy.  The  duration  of  the  imprison- 
ment should  not  be  too  long  or  severe  {In  re  Davies,  1888,  21  Q.  B.  D.  236). 


Contempt  of   Parliament.— See  Parliament. 


Contenement. — Coke  in  his  Institutes  (ii.  28)  explains  "contene- 
ment "  as  being  a  man's  "  countenance  which  he  hath  together  with  and  by 
reason  of  his  freehold."  Blount  in  his  Laiv  Dictionary,  after  giving  the 
same  explanation,  says :  "  I  rather  think  that  contenement  signifies  that 
which  is  necessary  for  the  support  and  maintenance  of  men  according  to 
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their  several  qualities,  conditions,  or  state  of  life,  as  in  Magna  Charta,  viz. 
it  is  enacted  that  a  freeman  shall  not  be  amerced  but  secundum  magnitu- 
dinem  delicti,  salvo  sibi  contencmento  suo." 


Cotl'text. — It  is  a  well-established  rule  of  construction  common  to 
law  and  literature,  and  applicable  alike  to  statutes  and  all  other  writings, 
that  the  meaning  of  a  word  employed  is  to  be  determined  not  by  taking  the 
word  in  isolation,  but  by  taking  it  with  its  context,  i.e.  as  a  component  part 
of  the  compound  expressions  which  make  up  the  clause,  or  even  the  whole 
document,  to  be  interpreted  (Colquhoun  v.  Broohs,  1889,  14  App.  Cas.  493). 
This  rule,  like  all  rules  of  construction,  is  not  absolute,  nor  a  rule  of  law.  It 
is  recognised  in  the  modern  statutory  definitions,  which  provide  for  the 
interpretation  of  specified  terms  in  a  particular  way,  "  unless  repugnant  to 
subject  or  context,"  or  "  unless  a  contrary  intention  appears."  See  Inter- 
pretation Act,  1889  (52  &  53  Vict.  c.  63). 

[Authorities. — Elphinstone,  Conveyancing,  3rd  ed.,  29 ;  Maxwell  on 
Statiites,  3rd  ed.,  40 ;  Hardcastle  on  Statutes,  2nd  ed.,  173.] 


Conting'en't  CIa.SS. — A  class  which  can  only  be  ascertained 
on  the  happening  of  a  specified  contingency — e.g.  a  gift  to  children  who 
attain  twenty-one  is  a  gift  to  a  contingent  class,  which,  in  general,  will 
only  vest  in  those  children  who  attain  that  age.  See  Theobald,  Law  of 
Wills,  4th  ed.,  pp.  455,  461. 


Contingent  Gift. — A  gift  to  take  effect  on  the  happening  of 
some  contingency.  A  future  devise  of  land  does  not  carry  the  intermediate 
rents  to  the  devisee,  nor  in  general  will  a  contingent  specific  gift  of  per- 
sonalty, but  a  specific  bequest  "  segregated  from  the  mass  of  the  testator's 
estate  to  go  on  a  contingency,  carries  with  it  all  accretions  to  the  contingent 
legatee  on  the  happening  of  the  contingency"  (In  re  Clements,  Clements 
V.  Pearsall,  [1894]  1  Ch.  665 ;  In  re  Medlock,  Buffle  v.  Medlock,  1886,  55 
L.  J.  Ch.  738).  So  also  a  future  gift  of  personal  residue  or  a  mixed  fund 
carries  with  it  previous  income  not  expressly  disposed  of.  See  Theobald, 
Law  of  Wills,  4th  ed.,  pp.  145  et  seq. 


Conting^ent  Interest. — A  future  interest  that  is  to  depend 
upon  an  event  that  is  uncertain,  e.g.  a  contingent  remainder  (see  Con- 
tingent Eemainders). 

At  common  law  a  contingent  interest  was  inalienable,  although  it  might 
be  released,  and  might  also  be  assigned  in  equity.  Such  an  interest  could 
be  devised  under  the  Statute  of  Wills,  unless  the  person  who  was  to  take 
was  not  in  any  degree  ascertainable  before  the  contingency  happened  (per 
Lord  Ellenborough  in  Doe  v.  Tomkinson,  1813,  2  M.  &  S.  164) ;  but  a  larger 
power  of  devising  such  interests  was  given  by  the  Wills  Act,  1837,  sec.  3 
of  which,  inter  alia,  provides  that  "  all  contingent,  executory,  or  other 
future  interests  in  any  real  or  personal  estate,  whether  the  testator  may 
or  may  not  be  ascertained  as  the  person  or  one  of  the  persons  in  whom  the 
same  respectively  may  become  vested,  and  whether  he  may  be  entitled 
thereto  under  the  instrument  by  which  the  same  respectively  were  created, 
or  under  any  disposition  thereof  by  deed  or  will " ;  and  finally,  by  sec.  6  of 
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the  Eeal  Property  Act,  1845,  "  a  contingent,  an  executory,  a  future  interest 
and  a  possibility  coupled  with  an  interest  in  any  tenements  or  heredita- 
ments of  any  tenure,  whether  the  object  of  the  gift  or  limitation  of  such 
interest  or  possibility  be  or  be  not  ascertained  .  .  .  may  be  disposed  of 
by  deed." 


Contingent  Leg'acy. — A  legacy  given  contingently  on  the 
happening  of  a  certain  event.  A  common  illustration  is  found  in  the 
case  of  a  legacy  given  to  a  person  provided  he  attains  twenty-one.  In  such 
a  case,  if  the  legatee  dies  before  attaining  twenty-one,  the  legacy  lapses ; 
a  contingent  legacy  is  thus  distinguished  from  a  vested  legacy,  where  a 
present  interest  is  given  to  the  legatee  although  the  time  of  its  payment 
may  be  postponed.  [See  Williams,  Execidors  and  Administrators,  9th  ed., 
vol.  ii.  pp.  1071  et  seq.] 


Contingent  Remainders. — A  contingent  remainder  may 
be  defined  as  an  estate  limited,  to  take  effect  in  remainder  (q.v.),  that  is, 
to  come  into  possession  on  the  regular  determination  of  some  prior  estate 
less  than  fee-simple  (called  the  particidar  estate),  but  to  arise  only  in  case 
some  event  or  events,  which  may  or  may  not  happen  before  the  particular 
estate  shall  come  to  an  end,  shall  happen.  It  is  an  estate  in  remainder  of 
which  the  vesting  in  interest  is  made  subject  to  a  condition  precedent 
(seeFearne,  C.  R  3,  16,  221,  9th  ed. ;  Smith  v.  FarkJiurst,  18  Vin.  Abr. 
413 ;  3  Atk.  135  ;  Co.  Litt.  265  a,  n.  (2)).  The  commonest  instance  of  a 
contingent  remainder  is  an  estate  limited,  after  the  determination  of  an 
estate  given  to  A.  (a  bachelor)  for  life,  to  A.'s  first  son  in  tail  male  or  in 
tail.  Such  limitations  are  regularly  employed  in  every  deed  disposing  of 
lands  in  what  is  called  strict  settlement,  that  is,  bestowing  the  lands  on  the 
members  of  a  family  in  succession  according  to  seniority,  but  with  a  certain 
preference  for  males  over  females.  When  a  settlement  of  this  kind  is 
made,  life  estates  are  invariably  given  to  the  living  members  of  the  family, 
with  remainder  after  each  life  estate,  to  the  life-tenant's  sons  successively 
in  tail  male ;  and  there  are  usually  further  remainders  (of  which  the  exact 
place  in  the  settlement  varies  according  to  the  circumstances)  to  each  life- 
tenant's  sons  in  tail  general,  and  to  his  daughters,  either  successively  or  as 
tenants  in  common  in  tail  (see  Davidson,  Prec.  Conv.  iii.  324-330,  3rd  ed. ; 
Williams  on  Settlements,  217,  218,  288-291).  It  is  obvious  that  all  such 
estates  are  subject  to  the  condition  precedent  that  a  son  or  daughter  (as 
the  case  may  be)  shall  be  born  to  the  life-tenant  in  question ;  otherwise  the 
estate  limited  can  never  take  effect.  But  it  is  by  no  means  essential  to  the 
creation  of  a  contingent  remainder  that  it  should  be  limited  to  an  unborn 
or  unascertained  person  ;  remainders  limited  to  persons  perfectly  ascertained 
at  the  time  of  limitation  may  be  equally  contingent,  as  where  lands  are 
granted  to  A.  for  his  life  and  after  his  death,  if  he  shall  leave  no  issue  living 
at  the  time  of  his  death,  to  B.  in  fee.  Here  B.  is  supposed  to  be  a  living 
person,  perfectly  capable  of  receiving  a  grant  of  land ;  but  in  the  case  put 
the  remainder  limited  to  him  is  as  contingent  as  a  gift  to  the  unborn.  Eor 
if  A.  die  leaving  issue  alive,  B.  will  take  no  estate  at  all  in  the  land  ;  as  the 
event,  in  which  the  estate  was  given  to  him,  did  not  happen.  The  dis- 
tinction between  remainders  limited  to  unborn  or  otherwise  unascertained 
persons  and  those  given  to  ascertained  persons  in  an  uncertain  event  has 
been  put  forward  as  a  leading  classification  of  contingent  remainders  (Smith 
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V.  PackMirst,  1741,  3  Atk.  139  ;  2  Black.  Com.  169,  170).  And  Mr.  Fearne, 
whose  celebrated  treatise  on  Contingent  Eemainders  is  the  foundation  of 
all  modern  learning  on  the  subject,  arranged  them,  for  the  purposes  of 
examination,  into  no  less  than  four  classes.  But  the  main  thing  to  re- 
member is  that  all  contingent  remainders  have  the  same  characteristic  of 
being  limited  to  take  effect  only  upon  the  fulfilment  of  some  condition 
precedent.  It  is  this  which  especially  distinguishes  them  from  vested 
remainders  {q.v.).  These  are  estates  so  limited  in  remainder  that  their 
taking  effect  in  possession  is  simply  postponed  to  the  regular  determination 
of  the  prior  or  particular  estate,  and  is  dependent  upon  no  other  condition 
whatever ;  as  where  land  is  given  to  A.  for  life,  and  after  his  death  to  B. 
in  fee.  Here  B.'s  estate  is  vested  in  interest ;  because  his  right  to  have 
possession  of  the  land,  though  postponed  till  after  the  determination  of  A.'s 
life  estate,  is  nevertheless  an  absolute  right,  and  is  independent  of  the 
fulfilment  of  any  condition,  which  may  or  may  not  be  satisfied  in  A.'s  life- 
time. B.'s  estate,  having  this  absolute  quality,  is  from  its  commencement 
capable  of  taking  in  effect  in  possession,  whenever  the  particular  estate 
shall  end ;  and  this  present  capacity  for  taking  effect  in  possession  is  the 
particular  mark  of  a  vested  remainder  (Fearne,  C.  E.  216,  9th  ed. ;  Co.  Litt. 
165  a,  n.  (2)). 

The  ancient  common  law  allowed  only  of  the  creation  of  vested  estates 
in  land.  It  is  true  that  Bracton  suggested  (fo.  13  a)  that  a  feoffment  might 
well  be  made  by  way  of  a  gift  in  joint  tenancy  to  a  concubine  and  her 
children  then  born  or  afterwards  to  be  born.  And  this  suggestion  was 
copied  into  Fleta  (fo.  179)  and  Britton  (i.  231,  ed.  Nichols).  But  the  anno- 
tator  of  Britton,  whom  Mr.  Nichols  has  identified  with  John  de  Longueville, 
dissented  emphatically  from  the  pronouncement  in  the  text.  And  he 
pointed  out  that  in  a  feoffment  a  certain  purchaser  must  be  named,  for  the 
whole  estate  is  thereby  transferred  away  from  the  feoffor  and  immediately 
vested  in  the  feoffee,  so  that  those  who  are  not  in  rcrum  natura  at  the  time 
of  the  gift  can  claim  no  part  in  what  is  bestowed  (Britt.  1,  231,  n.  (k),  ed. 
Nichols).  This  opinion,  which,  it  will  be  observed,  is  expressed  of  gifts  of 
land  in  possession,  appears  to  have  prevailed  for  some  time  as  to  gifts  in 
remainder  also.  And  it  was  considered  that  on  a  feoffment  professing  to 
be  a  feoffment  in  fee,  the  whole  fee  must  immediately  pass  away  from  the 
feoffor,  so  that  if  the  land  were  given  to  one  for  life  and  after  his  death  to 
another  in  fee,  the  latter  must  be  a  person  perfectly  capable,  at  the  time  of 
the  gift,  of  taking  the  remainder  so  limited  to  him ;  otherwise  the  gift  in 
remainder  would  be  void  (Y.  B.  11  Hen.  iv.  74,  pi.  14,  per  Hankey ;  Litt.  s. 
721).  In  the  reign  of  Henry  vi.,  however,  an  inroad  was  made  on  this 
principle  ;  and  it  was  held  that  if  land  were  given  to  one  for  life  and  after 
his  death  to  some  person  not  immediately  ascertained,  as  to  the  heir  of  A., 
a  living  person,  in  fee,  the  remainder  might  take  effect  in  possession,  if  the 
person  to  whom  it  was  limited  were  ascertained  before  the  life  estate  came 
to  an  end  (Y.  B.  9  Hen.  vi.  24  a  ;  Fitz.  Abr.  Feoffments  and  Faits,  99).  This 
appears  to  have  been  the  beginning  of  contingent  remainders.  In  the  case 
put,  the  remainderman  is  not  ascertained  at  the  time  of  the  gift,  for  nemo 
est  hmres  viventis.  During  A.'s  lifetime,  the  remainder  is  contingent,  being 
subject  to  a  condition  precedent,  which  can  only  be  fulfilled  on  his  death. 
For  though  A.  may  have  an  heir  apparent  or  an  heir  presumptive,  there  is 
no  certainty  that  either  will  survive  to  be  his  heir.  But  on  A.'s  death  his 
heir  is  ascertained  ;  and  if  A.  die  before  the  life  tenant  there  will  then  be  a 
person  perfectly  capable  of  succeeding  to  the  possession  of  the  land,  should 
the  life  estate  determine  at  any  time.     The  remainder  will  therefore  have 

VOL.  III.  21 


322  CONTINGENT  EEMAINDEES 

vested,  and  may  take  effect  as  well  as  if  it  had  been  vested  from  the  time  of 
its  creation.  The  law  so  laid  down  was  upheld  and  remains  good  to  the 
present  day  (Perk.  s.  52  ;  Co.  Litt.  378  a).  The  doctrine  of  contingent 
remainders  does  not,  however,  appear  to  have  been  put  to  much  use  in 
conveyancing  practice  until  after  the  Statute  of  Uses  (27  Hen.  viii.  c.  10). 
This  Act  fairly  uprooted  the  long  prevailing  custom  of  settling  lands  by 
means  of  feoffees  intrusted  to  execute  the  feoffor's  will,  and  constrained 
landowners  and  their  legal  advisers  to  seek  after  new  methods  of  assurance. 
The  plan  adopted  was  to  limit  the  lands,  by  way  of  contingent  remainder, 
after  a  life  estate  given  to  the  settlor  or  his  living  children,  to  his  or  their 
unborn  sons  successively  in  tail.  About  the  middle  of  the  seventeenth 
century  this  became  the  established  mode  of  settlement ;  and  it  has  lasted 
to  the  present  day  (see  Papers  read  before  the  Juridical  Society,  i.  45). 
Here  it  may  be  observed  that,  after  contingent  remainders  were  allowed, 
great  difficulty  was  long  felt  in  breaking  in  upon  the  old  rule  that  on  a 
feoffment  in  fee  the  fee-simple  must  altogether  depart  from  the  feoffor.  To 
reconcile  this  rule  with  the  existence  of  contingent  remainders,  it  was  said 
that,  on  the  creation  of  a  contingent  remainder  in  fee-simple,  the  fee  was 
in  abeyance  until  the  contingency  happened  (Co.  Litt.  342  &).  The  modern 
opinion  is  that  the  fee  remains  with  the  grantor  in  such  cases  until  the 
remainder  vests  (Fearne,  C.  E.  351-364 ;  Williams  on  Real  Property,  268, 
13th  ed.;  334,  18th  ed.). 

Although  contingent  remainders  became  thus  firmly  established,  the 
possibility  of  their  taking  eff'ect  is  by  no  means  dependent  only  on  the 
fulfilment  at  any  time  of  the  condition  precedent  to  their  vesting.  The 
policy  of  the  law  is  against  the  settlement  of  land  in  perpetuity;  it  is 
jealous  of  devices  calculated  to  place  land  for  ever  beyond  reach  of  the 
power  of  alienation.  And  principally  to  avoid  this  end  certain  rules  have 
been  evolved,  which  must  be  observed  in  the  creation  of  contingent 
remainders,  or  the  gift  made  contingently  will  never  be  able  to  take  effect. 
The  first  of  these  rules  is  that  the  seisin,  meaning  the  freehold  possession 
(Co.  Litt.  Via),  must  never  be  without  an  owner;  which  is  otherwise 
expressed  in  saying  that  every  contingent  remainder  of  an  estate  of  freehold 
must  have  a  particular  estate  of  freehold  to  support  it.  This  rule,  though 
it  proved  a  valuable  check  on  the  creation  of  perpetuities,  was  not  appar- 
ently designed  as  such ;  it  seems  to  be  simply  an  effect  of  the  conmion  law 
rule  that  delivery  of  possession  is  necessary  to  the  validity  of  a  gift  of 
lands.  As  is  well  known,  the  common  law  method  of  conveying  lands  was 
by  a  feoffment,  that  is,  a  gift,  properly  of  a  fee,  but,  as  the  term  came  to  be 
used,  of  a  freehold  estate  (Litt.  s.  57 ;  Co.  Litt.  9  a) ;  and  a  feoffment  was 
void  unless  accompanied  by  livery  of  seisin,  or  formal  delivery  of  possession 
(Litt.  ss.  59,  60,  66,  70).  It  followed  that  at  common  law  no  gift  could 
be  made  of  a  freehold  estate  to  commence  at  a  future  time,  save  by  way  of 
remainder.  For  such  a  gift,  if.  made  without  present  livery,  would  be  void 
under  the  above-mentioned  rule ;  and  it  would  be  equally  void  if  made  with 
present  livery,  as  the  expression  of  an  intention  to  give  at  a  future  time 
would  be  repugnant  to,  and  would  nullify  the  expression,  requisite  to  good 
livery  of  seisin,  of  intention  to  deliver  irtimediate  possession  of  the  land 
{Buckler's  case,  2  Co.  Eep.  55  ;  Barwick's  case,  5  Co.  Eep.  93  & ;  Co.  Litt.  49  b, 
217  a).  Now,  although  where  lands  were  given  to  one  for  a  term  of  years, 
and  afterwards  to  another  for  life  or  in  fee,  the  latter  gift  was  said  to  be  a 
gift  in  remainder,  yet  it  was  considered  to  be  an  immediate  gift  of  the 
freehold.  This  was  a  consequence  of  the  rule  that  the  termor's  possession 
does  not  interfere  with  the  freeholder's  seisin,  and  of  the  older  doctrine 
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that  the  termor  held  as  the  freeholder's  bailiff  (Co.  Litt.  15  a).  In  the  case 
of  such  a  gift,  therefore,  the  enjoyment  of  the  seisin  was  not  regarded  as 
being  postponed  by  the  term ;  so  no  question  of  repugnancy  arose  if  the 
gift  were  perfected  by  immediate  livery.  This  was  necessary,  as  ever,  but 
was  properly  made  to  the  termor;  and  such  livery  vested  an  immediate 
estate  of  freehold  in  the  so-called  remainderman  (Litt.  s.  60 ;  Co.  Litt.  49  a ; 
Smith  V.  Fachhurst,  ubi  supra).  Hence  appears  the  necessity  for  a  par- 
ticular estate  of  freehold  to  support  a  contingent  remainder  of  a  like  estate. 
For  such  a  limitation,  being  in  truth  a  gift  to  take  effect  on  the  future 
fulfilment  of  a  condition  precedent,  can  only  be  made,  according  to  the 
common  law,  by  way  of  remainder.  And  it  cannot  take  effect  if  simply 
limited  to  come  into  possession  on  the  expiration  of  a  term  of  years,  because 
that  is  equivalent  in  law  to  an  immediate  gift  of  the  freehold,  and  an 
immediate  gift  to  take  effect  on  the  future  fulfilment  of  some  condition 
would  be  a  contradiction  in  terms,  and  therefore  void  (Co.  Litt.  217  a). 
Again,  a  remainder,  to  be  valid,  must  be  limited  to  take  effect  in  possession 
immediately  on  the  regular  determination  of  the  particular  estate.  For,  as 
we  have  seen,  the  ancient  common  law  regarded  the  whole  fee  as  passing 
away  from  the  feoffor  on  a  feoffment  in  fee ;  and  it  was  considered  tliat 
this  took  place  none  the  less  if  various  particular  estates,  as  for  life  or  in 
tail,  were  first  limited  by  the  feoffment,  with  remainder,  on  their  determina- 
tion in  fee-simple,  because  all  these  estates  were  regarded  as  one  for  the 
purposes  of  the  livery  (Co.  Litt.  49  h).  But  if  any  time  were  interposed 
between  the  end  of  the  particular  estate  and  the  commencement  of  the 
remainder,  as  on  a  gift  to  A.  for  life  and  after  his  deatli  and  one  day  to  B, 
in  fee,  the  law,  not  admitting  the  idea  of  a  vacancy  of  seisin,  considered 
that  on  A.'s  death  the  seisin  must  revert  to  the  feofibr,  and  held  that  such 
seisin  could  only  be  again  transferred  from  him  by  a  new  feoffment  and 
livery.  The  remainder  purported  to  be  given  to  B.  was  therefore  held 
equally  void  with  the  gift  of  a  freehold  in  possession  to  commence  at  a 
future  time  (Plowd.  25  h).  The  effect  of  this  rule  in  the  case  of  a  con- 
tingent remainder  was  that,  if  it  were  not  ready  to  take  effect  when  the 
particular  estate  ended,  it  would  altogetlier  fail ;  for  if  the  remainderman 
were  not  then  ready  to  take  the  seisin,  it  would  revert  to  the  grantor  and 
continue  with  him,  being  only  to  be  disposed  of  by  a  new  feoffment  and 
livery.  This  effect  is  usually  stated  in  the  proposition  that  every  contin- 
gent remainder  must  vest  during  the  continuance  or  at  the  instant  of  the 
expiration  of  the  particular  estate  (Fearne,  C.  E.  307) ;  which  proposition  is 
properly  but  a  corollary  of  the  first  rule  above  given.  Such  is  the  rule  of 
common  law.  An  exception  was  made  by  the  Contingent  Eemainders 
Act,  1877,  with  regard  to  every  contingent  remainder  which  has  been 
created  by  an  instrument  executed  or  will  republished  on  or  after  the 
2nd  August  1877,  and  which  would  have  been  valid  if  originally  created  as 
a  shifting  use  or  executory  devise.  Such  a  contingent  remainder  shall  be 
capable  of  taking  effect  notwithstanding  that  the  particular  estate  deter- 
mine before  the  contingent  remainder  has  vested. 

Owing  to  the  above-mentioned  rule,  a  contingent  remainder  might  fail 
at  common  law  if  it  had  not  vested  on  the  regular  determination  of  the 
particular  estate  by  any  means.  In  the  case  of  a  contingent  remainder  to 
commence  on  the  expiration  of  a  life  estate  therefore,  it  might  fail  not  only 
if  not  vested  before  the  death  of  the  life-tenant,  but  also  if  not  vested 
before  the  determination  of  the  life  estate  by  forfeiture,  merger,  or 
surrender ;  ibr  these  were  as  regular  modes  of  determination  of  a  life 
estate  as  the  tenant's  death  (Fearne,  C.  E,  16,  316  sq.).    It  was  consequently 
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in  the  power  of  a  tenant  for  life  in  possession  by  making  a  voluntary 
forfeiture,  surrender,  or  merger  of  his  life  estate  to  destroy  any  contingent 
remainders  limited  to  commence  after  his  death.  This  was  at  first  a  great 
obstacle  in  the  way  of  the  permanence  of  the  form  of  settlement  on  unborn 
sons,  devised  as  before  mentioned.  It  was  obviated  in  the  course  of  the 
seventeenth  century  by  the  introduction  of  an  estate  limited,  after  the 
determination  of  each  life  estate  by  forfeiture  or  otherwise  in  the  tenant's 
lifetime,  to  trustees  and  their  heirs  during  the  remainder  of  his  life  on 
trust  to  preserve  the  contingent  remainders  (which,  as  we  have  seen,  were 
usually  to  his  unborn  children  successively  in  tail)  from  being  defeated  or 
destroyed.  Such  trustees'  estate,  being  from  the  first  capable  of  coming 
into  possession  on  the  regular  determination  of  the  preceding  life  estate, 
was  vested ;  no  act  of  the  tenant  for  life  could  therefore  prevent  it  from 
coming  into  possession,  if  his  life  estate  ended  in  his  lifetime ;  and  if  the 
trustees  themselves  put  an  end  to  their  own  estate,  this  was  punishable  as 
a  breach  of  trust  in  equity  {Manscll  v.  Manscll,  1732,  2  P.  W.  678 ;  Smith  v. 
Packhurst,  1741, 3  Atk.  139).  The  necessity  for  the  limitation  in  settlements 
of  an  estate  to  trustees,  on  trust  to  preserve  contingent  remainders,  continued 
until  it  was  enacted  by  the  Ileal  Property  Act,  1845  (c.  106,  s.  8),  that  a 
contingent  remainder  shall  be  capable  of  taking  effect,  notwithstanding  the 
determination  by  forfeiture,  surrender,  or  merger  of  any  preceding  estate  of 
freehold.  Since  then  such  limitations  have  been  discontinued.  It  will  be 
observed  that  this  enactment  introduced  a  limited  exception  to  the  common 
law  rule  above  stated.  We  may  notice  here  that  if  the  particular  tenant 
were  disseised,  any  contingent  remainders  expectant  on  the  determination 
of  his  estate  would  not  be  defeated,  so  long  as  he  retained  a  right  of  entry 
on  the  land ;  but  if  his  right  of  entry  were  taken  away,  and  he  were 
reduced  to  a  right  of  action,  it  seems  that  the  contingent  remainders  would 
be  destroyed  (Fearne,  C.  K.  286  and  n.  (e)). 

A  contingent  remainder  cannot  be  well  limited  to  vest  in  an  event 
which  is  illegal,  either  as  being  directly  contrary  to  law  or  against  public 
policy.  Thus  a  remainder  limited  to  vest  on  the  commission  of  an  indict- 
able offence  or  an  actionable  wrong  would  be  altogether  void.  So  is  a 
remainder  to  any  child  to  be  born  out  of  wedlock.  This  rule  is  merely  a 
particular  instance  of  a  principle  applicable  to  contracts,  and  conditions  and 
limitations  generally  {Blodwell  v.  JEdicards,  Cro.  (1)  509 ;  Shep.  Touch. 
128,  132 ;  Fearne,  C.  E.  248,  249 ;  Ugerton  v.  Broivnlow,  1853,  4  H.  L.  1). 

Mr.  Fearne  (C.  E.  250)  laid  down  a  rule  extracted  from  the  Eeports  of 
Lord  Coke  (2  Eep.  51 ;  10  Eep.  50  h)  that  the  contingency  upon  which  a  re- 
mainder is  to  vest  must  be  a  common  possibility  and  not  a  double  possibility, 
or  a  possibility  on  a  possibility.  As  an  example  of  an  estate  to  arise  on  the 
latter  kind  of  contingency,  and  void  on  that  account.  Lord  Coke  mentioned 
a  gift  in  remainder  to  the  heir  of  J.  S.,  there  being  no  such  person  as  J.  S. 
in  existence  at  the  time  of  the  gift.  But  the  authorities  cited  by  Lord  Coke 
do  not  support  his  conclusion ;  for  it  appears  that  such  a  gift  is  held  void 
for  uncertainty  in  the  description  of  the  person  intended  to  take,  and  not 
because  the  estate  is  to  arise  in  a  double  event  (see  Y.  B.  2  Hen.  vii.  13,  pi. 
16,  per  Ketle ;  Bro.  Abr.  Done,  22).  And  Mr.  Charles  Butler  pointed  out 
(Fearne,  C.  E.  251,  n.  (c))  that  Lord  Coke's  language  cannot  be  taken  literally, 
there  being  in  truth  nothing  to  limit  the  condition  of  a  remainder  vesting 
to  the  happening  of  one  event  only.  And  he  instanced  the  unquestionable 
validity  of  a  remainder  to  the  first  son  of  A.  who  shall  attain  twenty-one. 
Other  eminent  lawyers  have  also  destructively  criticised  Lord  Coke's  and 
Mr.  Fearne's  proposition ;  and  it  is  considered  that,  as  a  general  principle, 
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it  cannot  now  be  seriously  maintained  (see  1  Prest.  Abst.  128,  129 ; 
Williams  on  Beal  Property,  274-76,  13th  ed. ;  J.  C.  Gray,  Rule  against  Pcr- 
petiLitics  (Boston,  1886),  pp.  80-86,  135,  139,  140). 

Let  us  now  consider  the  rules  applied  to  the  creation  of  contingent  re- 
mainders in  order  to  establish  the  impossibility  of  keeping  land  in  perpetual 
settlement,  out  of  reach  of  the  exercise  of  the  power  of  alienation.  These, 
as  shaped  at  present,  are  singularly  anomalous  and  are  imintelligible  apart 
from  their  history.  The  first  step  towards  their  comprehension  is  to  bear 
in  mind  the  history  of  the  rule  against  perpetuities  {q.v.)  applied  to  the 
creation  of  executory  interests  {q.v.)  arising  by  way  of  shifting  use  or 
executory  devise.  In  1681  it  was  adjudged  that  such  interests  could  be 
well  limited  to  arise  within  the  compass  of  an  existing  life  {Howard  v.  Bulic 
of  Norfolk,  3  Ch.  Cas.  14).  Then  in  1718  it  was  held  that  they  might  be 
made  take  effect  within  a  reasonable  time  after  {Marks  v.  Marks,  10  Mod. 
Ca.  419).  In  1736  this  reasonable  time  was  extended  to  the  period  of  the 
minority  of  an  infant  actually  entitled  under  the  instrument  by  which  the 
executory  estate  was  conferred  (Stejihcns  v.  Stephens,  Ca.  t.  Talb.  228).  It 
was  settled  in  1805  that  any  number  of  existing  heirs  might  be  taken 
(Thellusson  v.  Woodford,  8  R.  R.  104).  And  it  was  not  until  1833  that  the 
rule  was  finally  established  in  its  present  form,  Ijy  which  the  time  allowed 
after  the  duration  of  existing  lives  is  a  term  of  twenty-one  years,  inde- 
pendently of  the  minority  of  any  person,  whether  entitled  or  not,  with  the 
possible  addition  of  the  period  of  gestation,  but  only  where  the  gestation 
actually  exists  (Cadell  v.  Palmer,  7  Bli.  N.  S.  202).  Now  whilst  this  rule 
was  in  the  making  it  seems  to  have  been  generally  understood  by  con- 
veyancers that  in  case  of  the  limitation  of  two  or  more  contingent 
remainders  to  take  effect  successively,  the  second  or  following  remainder  or 
remainders  must  be  such  as  should  necessarily  vest  within  the  compass  of 
existing  lives.  For,  as  we  have  seen,  the  established  practice  in  drawing 
settlements  of  land  was  to  give  life  estates  to  the  living,  with  remainder  to 
their  unborn  children  successively  in  tail ;  and  it  was  not  attempted  in 
general  to  extend  the  time  of  settlement  by  limiting  the  lands  to  unborn 
children  for  life  with  remainder  to  their  children  in  tail  or  otherwise.  It 
will  be  observed  that,  so  long  as  the  life  estates  limited  in  a  settlement  are 
vested,  any  contingent  remainder  to  take  effect  immediately  thereafter  must 
necessarily  vest,  at  common  law,  within  the  compass  of  the  life-tenant's  exist- 
ence, or  it  would  fail  as  not  having  vested  at  the  expiration  of  the  particular 
estate.  Where  attempts  were  made  to  confer  life  estates  on  unborn  genera- 
tions successively  according  to  the  order  of  birth,  the  remainders  limited  after 
the  life  estates  to  the  first  unborn  generation  were  held  void,  as  contravening 
the  general  policy  of  the  law  against  the  settlement  of  land  in  perpetuity 
{Hiimberston  v.  Humherston,  1 7 1 6, 1  P.  W.  332;  Duke  of  Marlborough  v.  Godol- 
phin,  1759, 1  Eden,  404, 411,  415, 416  ;  Seaward  v.  Willock,  1804,  5  East,  198, 
205;  Beardy.  Westeott,  1813,  5  Taun.  393).  The  result  of  these  decisions  was 
summed  up  in  the  proposition  that  an  estate  given  to  an  unliorn  person  for 
life  cannot  be  followed  by  any  estate  to  any  child  of  such  unborn  person,  as 
the  latter  estate  would  be  void  {Marlborough  v.  Godolphin,  1  Eden,  415, 416  ; 
Hay  V.  Cove7itry,  1789,  1  R.  R.  652 ;  Brudcnell  v.  Ehves,  1801,  6  R.  R.  310). 
Now  the  reason  of  the  decisions  upon  which  this  proposition  is  grounded  seems 
to  have  been  that,  in  such  cases,  the  estate  given  to  the  child  of  the  unborn 
would  be  void  as  tending  to  a  perpetuity.  In  other  words,  the  proposition, 
as  originally  formulated,  was  no  more  than  a  statement  of  a  particular 
instance  of  the  general  rule  against  perpetuities.  So  it  seems  to  have  been 
considered  by  Mr.  Fearne  (C.  R.  502).     It  was,  however,  suggested,  in  a 
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somewhat  confused  opinion  of  Mr.  Booth  (which  he  afterwards  acknowledged 
to  have  been  written  when  he  was  in  the  country  and  extremely  engaged), 
that  the  possible  children  of  unborn  children  are  such  as  the  law  will  not 
expect,  and  that  the  limitation  of  an  estate  to  the  child  of  an  unborn 
person  was  void  as  being  a  possibility  upon  a  possibility.  The  same 
suggestion  was  repeated  in  a  subsequent  opinion  of  Mr.  Yorke  upon  the 
same  case  (2  Cases  and  Opinions,  pub.  1791,  pp.  435,  440).  These  opinions 
seem  to  have  led  Mr.  Charles  Butler  to  put  forward  the  proposition  in 
question  as  a  rule  existing  independently  of  the  general  rule  against  per- 
petuities and  as  being  an  instance  of  the  invalidity  of  a  possibility  on  a 
possibility  (Fearne,  C.  E.  565,  n.).  It  is  very  strange  that  Mr.  Butler  should 
have  so  written ;  for  in  a  previous  note  he  had  not  only  (as  we  have  seen) 
subjected  the  supposed  rule  against  double  possibilities  to  the  most 
destructive  criticism,  l)ut  had  particularly  demonstrated  (citing  Boutledge  v. 
Dorril,  2  E.  E.  250)  that  the  contingency  of  an  unborn  child  having  issue 
is  unobjectionable  on  the  score  of  its  being  a  double  possibility  (Fearne, 
C.  E.  251,  n).  Mr.  Jarman  also  cited  the  proposition  in  question  as  an 
independent  common  law  rule  founded  on  the  invalidity  of  a  double 
possibiHty  (1  Jarm.  Wills,  221,  1st  ed. ;  see  also  Sug.  Pow.  393,  394,  8th 
ed.).  Mr.  Preston,  however,  mentioned  a  remainder  to  the  child  of  an 
unborn  person,  following  a  life  estate  to  its  parent,  as  an  instance  of  an 
estate  void  for  remoteness  (2  Prest.  Ahst.  112,  148,  166,  168).  Mr.  Lewis 
{Perpetuities,  408  sq.)  strongly  argued  that  the  proposition  in  question  was 
merely  an  instance  of  the  general  rule  against  perpetuities.  Mr.  Joshua 
Williams,  in  stating  the  proposition  in  the  first  edition  of  his  well-known 
treatise  on  Beal  Property  (p.  212),  allowed  it  to  be  an  example  only,  not  a 
rule,  and  mentioned  the  conflicting  views  as  to  the  reason  to  be  given  for 
it,  especially  commending  Mr.  Lewis's  argument.  But  in  the  third  and 
subsequent  editions  of  that  work  (pp.  227,  406,  3rd  ed. ;  276,  531,  13th  ed.) 
he  laid  down  the  proposition  as  an  independent  rule  derived  from  the 
doctrine  against  doiible  possibilities,  and  he  added  an  appendix  in  which  he 
particularly  combated  the  view  Mr.  Lewis  had  supported,  maintaining  that, 
if  the  proposition  were  no  more  than  an  instance  of  the  rule  against  per- 
petuities, land  might  be  tied  up  for  at  least  a  generation  longer  than  was 
possible  under  the  customary  limitations  of  a  settlement.  It  was  not  until 
1889  that  the  Courts  had  to  decide  upon  the  validity  of  a  remainder  limited 
to  the  child  of  an  unborn  person,  after  a  life  estate  given  to  the  unborn 
parent.  In  Whithy  v.  Mitchell,  42  Ch.  D.  494,  44  Ch.  D.  85,  it  was  held 
that  such  a  remainder  was  void,  notwithstanding  that  the  gift  in  remainder 
had  been  expressly  confined  to  such  child  of  the  unborn  person  as  should  be 
born  within  the  compass  of  lives  existing  at  the  time  of  the  gift.  Kay,  J., 
who  decided  the  case  in  the  first  instance,  was  evidently  much  influenced  by 
fear  of  extending  the  possible  time  of  tying  up  land  in  settlement,  and 
avowed  himself  contented  to  rest  his  judgment  on  the  authority  of  Mr. 
Williams  (who  was  then  dead)  as  a  real  property  lawyer.  In  the  Court  of 
Appeal  the  authority  of  Mr.  Williams  again  prevailed,  backed  by  that  of 
Mr.  Charles  Butler,  whose  general  observations  on  the  alleged  rule  against 
double  possibilities  do  not  appear  to  have  been  cited.  In  this  manner  the 
rule  that  an  estate  cannot  be  well  limited  in  remainder,  after  an  estate 
given  to  an  unborn  person  for  life,  to  any  child  of  such  unborn  person,  was 
for  the  first  time  judicially  pronounced  to  be  a  rule  of  law  existing  inde- 
pendently of  the  general  rule  against  perpetuities.  The  rule  so  laid  down 
is  the  second  rule  to  l)e  observed  in  the  creation  of  contingent  remainders. 
This  rule  is  modified,  in  the  case  of  a  gift  by  will,  by  what  is  called  the 
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cy-pHs  doctrine,  according  to  which,  if  a  testator  devise  lands  to  the 
unborn  son  of  some  living  person  for  life,  with  remainder  to  such  unborn 
son's  sons  in  tail,  the  Courts  will  endeavour  to  carry  out  the  testator's 
intention,  as  nearly  as  can  possibly  be  done  without  infringing  the  rule 
which  makes  such  a  remainder  void.  In  such  cases  therefore  the  unborn 
devisee  is  held  to  take  an  estate  tail  instead  of  a  life  estate  only,  the 
Courts  doing  what  they  can  in  the  way  of  conferring  an  estate  trans- 
missible to  the  devisee's  issue  in  infinitum,  but  being  obliged  to  disregard 
the  possibility  of  the  entail  being  barred.  The  cy-pres  doctrine  is  only 
applied  where  the  estates  devised  to  the  children  of  the  unborn  child  are 
estates  tail,  and  not  where  they  are  estates  for  life  or  in  fee- simple 
(1  Jarm.  Wills,  267-271,  5th  ed.). 

In  the  same  year,  1889,  however,  a  case  occurred  for  which  the 
above  rules  were  insufficient  to  provide.  It  was  therefore  declared  that  in 
the  limitation  of  successive  contingent  remainders,  the  second  and 
subsequent  remainders  must  be  such  as  must  necessarily  vest  within  the 
period  allowed  by  the  general  rule  against  perpetuities  {In  re  Frost,  43  Ch. 
D.  246).  This  is  the  third  rule  to  be  observed  in  the  creation  of  con- 
tingent remainders.  An  instance  of  it  is  the  limitation  of  land  to  A.,  a 
bachelor,  for  life,  and  after  his  death  to  his  first  son  for  life,  and  after  the 
son's  death  to  A.'s  eldest  daughter  who  shall  then  be  living.  Here  the 
contingent  remainder  to  A.'s  eldest  daughter  hving  at  his  son's  death 
will  be  void,  because  it  could  not  vest  till  the  son's  death,  which  might 
obviously  occur  more  than  twenty-one  years  after  the  death  of  A.  This 
third  rule,  however,  is  subject  to  the  proviso,  that  it  shall  not  apply  to  the 
case  of  a  contingent  remainder  limited  to  take  effect  on  the  termination  of 
an  estate  tail  originally  limited  as  a  contingent  remainder;  for  in  this 
case  the  latter  remainder  may  be  defeated  by  barring  the  entail ;  it  does 
not  therefore  tend  to  tie  up  property  beyond  all  power  of  alienation 
{Nicolls  V.  Shefdd,  1787,  2  Bro.  C.  C.  215  ;  Phillips  v.  DcaUn,  1813, 1  M.  &  S. 
744 ;  Cole  v.  Sewell,  1843,  2  Con.  &  Law.  344;  4  Dr.  &  War.  1 ;  2  H.  L.  186). 
It  is  submitted  that  the  second  rule  above  mentioned  does  not  prohibit 
the  limitation  in  remainder,  after  an  estate  tail,  of  an  estate  to  the  child 
or  remoter  issue  of  some  person  unborn  at  the  time  of  the  gift. 

Contingent  remainders  of  trust  estates  were  never  subject  to  the  rule 
of  law  requiring  the  remainder  to  vest  before  or  upon  the  determination 
of  the  particular  estate.  As  we  have  seen,  this  rule  was  a  consequence  of 
the  common  law's  abhorrence  of  a  vacancy  of  seisin.  In  the  case  of  trust 
estates,  however,  the  trustees  were  seised  of  the  lands  at  law,  so  that  there 
was  no  vacancy  of  the  legal  seisin,  if,  when  a  particular  estate  in  the  trust 
determined,  a  contingent  remainder  in  the  trust,  limited  to  come  into 
possession  after  that  estate,  had  not  vested.  And  equity  did  not  follow 
the  law  in  allowing  the  destruction  of  contingent  remainders  of  trust 
estates,  but  rather  obliged  the  trustees  strictly  to  observe  the  intention  of 
the  creator  of  the  trust  (see  Chapman  v.  Blissctt,  Ca.  t.  Talb.  145,  151  ; 
Hopldns  V.  Hopkins,  ibid.  52,  w.;  Astley  v.  Micklcthwait,  1880,  15  Ch.  D.  59). 
Contingent  remainders  of  trust  estates  must,  however,  be  such  as  must 
necessarily  vest  within  the  period  allowed  by  the  general  rule  against 
perpetuities,  or  they  will  be  altogether  void  (Ahhiss  v.  Burney,  1881, 17  Ch.  D. 
211).  But,  so  long  as  this  condition  be  observed,  they  may  well  be 
limited  to  the  child  or  remoter  issue  of  an  unborn  person  (Thellusson  v. 
Woodfoi'd,  %ibi  supra). 

Contingent  remainders  of  copyholds  were  never  liable  to  destruction 
by  the  sudden  determination  of  the  particular  estate  ;  as  in  such  case  they 
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were  said  to  be  preserved  by  the  freehold,  which  is  in  the  lord.  But  they 
would  fail,  at  common  law,  if  not  vested  before  or  upon  the  natural 
expiration  of  the  particular  estates ;  and  in  other  respects  are  subject  to 
the  same  rules  as  contingent  remainders  of  freehold  estates  at  law  (Fearne, 
C.  K.  319,  320 ;  1  Scriv.  Cop.  476-480,  3rd  ed.). 

At  common  law  a  contingent  remainder  limited  to  an  ascertained 
person  was  regarded,  not  as  an  estate  in  the  land,  but  as  a  possibility  only 
of  a  future  estate  therein.  It  was  therefore  inalienable  either  by  feoffment 
or  deed  of  grant.  It  might,  however,  have  been  disposed  of  by  fine  acting 
by  way  of  estoppel  (Fearne,  C.  E.  365,  366),  or  released  (10  Co.  Eep.  48  ; 
1  Str.  132) ;  and  it  was  devisable  by  will  {Jones  v.  Roe,  1789,  1  E.  E.  656), 
and  assignable  in  equity  (Fearne,  C.  E.  550,  551).  But  by  the  Eeal  Property 
Act,  1845  (s.  6),  a  contingent  interest,  and  a  possibility  coupled  with  an 
interest,  in  any  tenements  or  hereditaments  of  any  tenure,  whether  the 
object  of  the  gift  or  limitation  of  such  interest  or  possibility  be  or  be  not 
ascertained,  may  be  disposed  of  by  deed. 

[^Authorities. — Fearne  on  ContiTigent  Remainders  ;  Jarman  on  Wills ; 
Williains  on  Real  Property;  Challis  on  Real  Property;  J.  C.  Gray,  Rule 
o,gainst  Perpetuities,  Boston,  1886.] 


Contingent  Use. — A  use  limited  to  take  effect  in  the  future 
upon  the  happening  of  some  uncertain  event.  See  Contingent  Eemainders  ; 
Executory  Limitation  ;  Shifting  Use  ;  Springing  Use. 


Continuing'  Act. — 1.  In  those  cases  in  which  the  law  prescribes 
a  period  within  which  legal  proceedings  for  an  offence  or  an  infraction  of  a 
civil  right  must  be  instituted,  it  is  often  necessary,  for  the  purpose  of 
ascertaining  whether  the  remedy  is  statute-barred,  to  consider  whether  the 
act  or  default  in  respect  of  which  it  is  claimed  was  completed  at  a  given 
date  or  is  a  continuing  act  or  an  act  repeated  from  time  to  time,  so  that  the 
time  for  pursuing  the  remedy  can  be  computed  from  the  last  day  on  which 
the  act  or  default  took  place,  and  not  from  the  day  on  which  a  complete 
offence  was  committed,  or  a  right  of  action  first  accrued;  that  being  the  date 
from  which  a  Statute  of  Limitation  ordinarily  runs. 

2.  Under  the  Public  Authorities  Protection  Act,  1893  (56  &  57  Vict.  c. 
61),  the  time  limited  for  legal  proceedings  is  six  months  next  after  the 
act,  neglect,  or  default  complained  of,  or  in  case  of  continuance  of  injury  or 
damage  six  months  after  the  ceasing  thereof.  This  Act  applies  both  to  civil 
and  criminal  remedies  against  persons  purporting  to  act  under  public  or 
statutory  authority. 

With  respect  to  indictable  offences,  the  question  of  the  continuousness 
of  an  offence  rarely  arises,  there  being  no  general,  and  few  special,  time  limita- 
tions on  prosecution  by  indictment.  In  the  case  of  larceny,  however,  the 
question  occasionally  arises  (with  reference  to  the  rules  as  to  joinder  of 
charges  under  24  &  25  Vict.  c.  96,  s.  6)  whether  the  taking  is  continuous 
so  as  to  form  one  transaction  (R.  v.  Firth,  1868,  L.  E.  1  C.  C.  E.  172 ;  R.  v. 
Shepherd,  1867,  L.  E.  1  C.  C.  E.  118).  But  in  these  cases  continuity  is  con- 
sidered from  a  different  point  of  view  from  that  taken  with  reference  to 
limitation  of  proceedings. 

Summary  proceedings  must,  under  sec.  11  of  the  Sunmiary  Jurisdiction 
Act,  1848  (11  &  12  Vict.  c.  43),  be  instituted  within  six  months  of  the 
time  when  the  matter  of  the  information  or  complaint  arose,  unless  some 
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other  time  is  prescribed  by  the  Act,  under  which  the  remedy  is  given. 
As  to  the  mode  of  computing  the  time,  see  Raddiffe  v.  Bartholomew,  [1892] 
1  Q.  B.  161.  This  rule  also  applies  to  summary  proceedings  for  an  offence 
ordinarily  triable  on  indictment.  Civil  debts  recoverable  by  this  procedure 
are  treated  in  the  same  way  as  those  dealt  with  by  the  Statutes  of  Limita- 
tions, -i.e.  failure  to  pay  them  when  they  have  accrued  is  not  regarded  as  a 
continuing  default  so  as  to  extend  the  time  for  recovery  (see  East  London 
Waterworks  v.  Charles,  [1894]  2  Q.  B.  730).  It  is  impossible  to  enumerate 
all  the  acts  or  defaults  which  constitute  continuing  offences  within  this 
Act;  but  those  most  commonly  to  be  considered  are— (a)  nuisances  punish- 
able summarily;  (&)  contravening  regulations  as  to  buildings  {London 
County  Council  v.  Worley,  [1894]  2  Q.  B.  826);  (c)  disobedience  to  orders 
of  Courts  of  summary  jurisdiction  {B.  v.  Slade,  [1895]  2  Q.  B.  247) ;  {d) 
desertion  by  a  husband  of  his  wife  (  Wilkinson  v.  Wilkinson,  1894,  58  J.  P. 
415  ;  LLeard  v.  Heard,  [1896]  Prob.  188).  Persistent  cruelty  to,  and  wilful 
neglect  of,  a  wife  are  held  not  to  be  continuing  acts  {Ellis  v.  Ellis, 
[1896]  Prob.  251).  The  effect  of  proof  that  the  offence  is  continuing  is 
merely  to  defeat  any  objection  that  the  time  for  prosecution  runs  from 
its  first  commission.  It  does  not  entitle  the  prosecutor  to  go,  except, 
perhaps,  for  purposes  of  evidence,  behind  the  period  of  limitation,  nor  to 
recover  penalties  for  more  than  six  months  prior  to  the  institution  of  the 
proceedings  {B.  v.  Slade,  td)i  supra).  In  the  case  of  cruelty  to  children 
specific  provision  is  made  (57  &  58  Vict.  c.  41,  s.  18)  for  giving  such 
evidence  in  the  case  of  continuous  cruelty  extending  outside  the  period 
of  limitation. 

In  cases  not  covered  by  the  statutes  already  referred  to,  it  is  material  for 
the  purposes  of  civil  proceedings  to  inquire  whether  an  act  or  cause  of 
action  is  continuing  in  order  to  determine  (a)  whether  the  remedy  is  statute- 
barred,  (b)  the  mode  of  assessing  the  damages  sustained  and  to  be  awarded. 

{a)  In  cases  of  private  nuisance,  continuance  of  the  nuisance  is  the 
ground  for  proceedings  for  injunction ;  and  the  fact  that  such  a  nuisance  is 
continuous  prevents  the  complete  operation  of  the  Statutes  of  Limitations ; 
but,  on  the  other  hand,  laches  in  enforcing  the  remedies  available,  or 
acquiescence  in  the  nuisance  may,  if  persisted  in,  be  taken  as  evidence  of 
a  prescriptive  right  to  do  what  is  complained  of.  Where  the  right  of 
support  by  subsoil  is  infringed  by  excavations,  the  right  of  action  accrues 
at  the  date,  not  of  the  excavations,  but  of  the  consequent  damage,  and 
a  separate  right  of  action  accrues  with  each  particular  damage  by  loss  of 
support  {Crumhie  v.  Wallsend  Local  Board,  [1891]  1  Q.  B.  503).  In  this 
case,  where  the  injury  is  continuous  or  successive,  the  injured  person  is  not 
required  nor  entitled  to  sue  until  the  damage  is  sustained,  and  the  statutes 
do  not  run  till  then. 

{b)  Where  a  cause  of  action  is  continuing,  the  damages  are  to  be 
assessed  down  to  the  date  when  the  assessment  takes  place  (R  S.  C,  1883, 
Order  36,  r.  58 ;  Hole  v.  Chard  Union,  [1893]  1  Ch.  293).  This  rule  has 
been  established  to  avoid  multiplicity  of  action,  but  does  not  in  strictness 
affect  the  right  to  bring  separate  actions  for  the  successive  injuries. 


Contra  Formam  Statuti. — l.  in  an  indictment  for  an 
offence  created  or  regulated  by  statute,  it  was  at  common  law  necessary  to 
recite  the  statute,  to  describe  the  offence  in  its  terms,  and  to  conclude  with 
the  words,  "against  the  form  of  the  statute  (or  statutes)  in  that  case 
made   and   provided,   and   against   the   peace,   etc."      The  reason   for  not 
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specifying  the  particular  statute  or  statutes  seems  to  have  been  to  avoid 
the  risk  of  error  in  describing  the  statute,  or  in  selecting  the  statute  to  be 
referred  to.  But  the  words,  contra  formam,  etc.,  while  essential,  did  not 
avail  to  cure  want  of  precision  or  certainty  in  the  description  of  the  offence 
charged  (2  Hale,  P.  C.  170). 

The  law  on  this  subject  has  been  altered  by  modern  legislation.  Where 
an  offence  is  created  or  its  punishment  increased  by  the  statute,  description 
of  the  offence  in  the  words  of  the  Act  is  sufficient  after  verdict,  i.e.  is  not 
ground  for  a  writ  of  error  (7  Geo.  iv.  c.  64,  s.  21).  And  under  14  &  15  Vict. 
c.  100,  s.  24,  it  is  now  immaterial  whether  against  the  form  "  of  the 
statute  "  or  "  of  the  statutes  "  is  inserted  in  the  indictment.  This  provision 
does  not  obviate  the  necessity  of  inserting  one  or  the  other ;  but  their 
omission  is  cured  by  the  provision  in  the  same  sec.  (24)  that  an  indictment 
shall  not  be  insufficient  for  want  of  a  proper  and  formal  conclusion  (see 
Castro  V.  R.,  1881,  6  App.  Cas.  229).  The  dicta  to  the  contrary  in  B.  v. 
Mayor,  etc.,  of  Poole,  1886,  19  Q.  B.  D.  602,  are  inconsistent  with  the  House 
of  Lords  case,  and  seem  to  have  been  uttered  per  incuriam  (see  19  Q.  B.  D. 
683,  n.). 

The  practice  of  pleaders  to  insert  the  formal  conclusion  continues  from 
inveterate  custom  or  caution  unaffected  by  either  statute  or  case  law. 

2.  In  pleadings  in  civil  actions  even  on  penal  statutes,  this  formal  con- 
clusion is  no  longer  necessary.  As  to  the  old  practice,  see  Com.  Dig.  tit. 
"  Action  on  Statute  "  (9)  (H.  1). 

[Authorities. — Archbold,  Cr.  PL,  21st  ed.,  69,  76  ;  Euss.  on  Crimes, 
6th  ed.,  vol.  i.  p.  37.] 


Contraband.— See  Smuggling. 


Contraband  of  War.— By  the  law  of  nations,  neutrals  in 
time  of  war  are  forbidden  to  give  material  help  to  either  belligerent. 
Generally  speaking,  any  articles  suppHed  by  a  neutral  for  the  purpose 
of  giving  such  help  are  contraband  of  war. 

"  There  are  still  disputes,"  says  Grotius,  "  as  to  what  may  lawfully  be 
done  to  those  who  are  not  our  enemies,  nor  are  willing  to  be  thought 
so,  and  yet  furnish  our  enemies  with  supplies.  This  is  a  point  which  has 
been  sharply  contested,  both  in  ancient  and  modern  times,  some  main- 
taining the  extreme  right  of  war,  others  the  freedom  of  commerce.  In  the 
first  place,  we  must  distinguish  between  the  things  themselves ;  for  there 
are  some  things  which  are  of  use  only  in  war,  as  arms ;  others  which 
are  of  no  use  in  war,  but  serve  only  for  pleasure;  others  which  are 
useful  both  in  war  and  peace,  as  money,  provisions,  ships,  and  their 
appurtenances." 

He  agrees  with  the  prohibition  of  neutrals  from  carrying  to  the  enemy 
articles  of  the  first  kind,  and  in  permitting  traffic  in  articles  of  the  second 
kind.  As  regards  articles  of  the  third  kind,  those  which  are  of  use,  both  in 
time  of  war  and  in  time  of  peace  {usus  ancipitis)  we  must  distinguish 
according  to  the  circumstances ;  "  for  if  I  cannot  protect  myself  unless 
I  intercept  what  is  sent,  necessity  will  give  me  a  right  to  intercept  it,  but 
under  the  obligation  of  restitution,  except  there  be  cause  to  the  contrary. 
But  if  the  supplying  of  the  articles  will  impede  the  execution  of  my 
design,  and  he  who  transports  them  might  have  known  this  fact — as,  for 
instance,  if  I  am  besieging  a  town  or  blockading  a  port,  and  a  surrender 
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or  a  peace  is  daily  expected — he  will  be  liable  to  me  for  damages,  and  his 
property  may  be  taken  to  satisfy  them.  If  he  has  not  done  the  damage, 
but  is  only  attempting  to  do  it,  his  property  may  be  detained  until 
he  gives  security  for  the  future  ;  but  if  the  injustice  of  my  enemy  be  very 
clear,  and  the  supplies  conveyed  to  him  support  him  in  his  unjust  war,  then 
shall  the  party  who  conveys  them  to  my  enemy  be  not  only  liable  to  repair 
my  loss,  but  he  may  be  treated  as  a  criminal,  as  one  who  is  rescuing  a 
notorious  offender  from  impending  judgment ;  and  for  this  reason  it  will  be 
lawful  for  me  to  deal  with  him  according  to  his  offence,  and  for  the  purpose 
of  punishment  I  may  deprive  him  of  his  merchandise  "  {De  Jure  Belli  et 
Pads,  lib.  iii.  c.  1,  s.  5). 

The  rules  of  international  law  relating  to  contraband  are,  on  the  whole, 
still  in  accordance  with  the  distinctions  of  Grotius. 

The  first  kind  in  Grotius'  distinction  are  usually  called  "  absolute 
contraband,"  the  third  "  conditional  contraband." 

The  British  Admiralty  Manual  of  Prize  Law,  1888,  enumerates  as 
absolutely  contraband:  Arms  of  all  kinds  and  machinery  for  manu- 
facturing arms ;  ammunition,  and  materials  for  ammunition,  including  lead, 
sulphate  of  potash,  muriate  of  potash,  chlorate  of  potash,  and  nitrate  of 
soda ;  gunpowder  and  its  materials,  saltpetre  and  brimstone,  also  gun- 
cotton  ;  military  equipments  and  clothing ;  military  stores ;  naval  stores, 
such  as  masts,  spars,  rudders,  and  ship  timber,  hemp  and  cordage,  sailcloth, 
pitch  and  tar,  copper  fit  for  sheathing  vessels,  marine  engines,  and  the 
component  parts  thereof,  including  screw  -  propellers,  paddle  -  wheels, 
cylinders,  cranks,  shafts,  boilers,  tubes  for  boilers,  boiler  plates  and  fire  bars, 
marine  cement  and  the  materials  used  in  the  manufacture  thereof,  as  blue 
lias  and  Portland  cements,  iron  in  any  of  the  following  forms — anchors, 
rivet  iron,  angle  iron,  round  bars  of  iron  of  from  f  to  |  of  an  inch  diameter, 
rivets,  strips  of  iron,  sheets,  plate  iron  exceeding  I  of  an  inch,  and  Low 
Moor  and  Bowling  plates  ;  and  as  conditionally  contrabrand :  provisions 
and  liquors  fit  for  the  consumption  of  army  or  navy ;  money ;  telegraphic 
materials,  such  as  wire,  porous  cups,  platina,  sulphuric  acid,  and  zinc ; 
materials  for  the  construction  of  a  railway,  as  iron  bars,  sleepers,  etc.  ; 
coals  ;  hay  ;  liorses  ;  rosin  ;  tallow  ;  timber. 

England,  consistently  with  the  above  distinction,  during  the  war  of 
1870,  considered  that  the  character  of  coal  should  be  determined  by  its 
destination,  and  vessels  were  prohibited  from  sailing  from  British  ports 
with  supplies  directly  consigned  to  tlie  French  fleet  in  the  North  Sea  (see 
Hall,  Inter.  Lavj,  p.  68G). 

At  the  West  African  Conference  of  1884,  Eussia  declared  that  she 
would  "  categorically  refuse  her  consent  to  any  articles  in  any  treaty, 
convention,  or  instrument  whatever  which  would  imply  "  tlie  recognition 
of  coal  as  contraband  of  war  (Pari.  Papers,  Africa,  No.  iv.  1885). 

The  Prussian  Pi^isenreglemciit  of  June  20,  1864  (see  Art.  8),  the 
Austrian  Ministerialverordorungcn,  of  March  3,  1864  (see  §  7)  and  of 
July  9,  1866  (see  §  4),  define  contraband,  the  former  as  "  all  things  which 
may  be  employed  directly  (unmittelbar)  for  the  war";  the  latter  adds 
the  exception  of  such  reasonable  provision  of  prohibited  articles  as  may  be 
necessary  for  the  ship's  protection. 

There  has  been  much  controversy  respecting  what  articles  should  be 
considered  as  provisional  contraljand  (contrcbande  relative  ou  imr  destination). 
An  idea  of  the  prevalent  uncertainty  may  be  gathered  from  the  fact 
that  Germany  in  three  connnerce  and  navigation  treaties  with  States 
similarly  situated — San  Salvador,  Mexico,  and  Costa  Rica — Ijetween  1869 
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and  1875,  pledged  herself  to  three  different  lists  of  prohibited   articles  ! 
(Perels,  Droit  Maritime,  Paris,  1884,  p.  274). 

The  treatment  of  food-stiiffs  as  an  article  of  contraband  is  about  the 
extreme  limit  in  the  classification. 

During  the  wars  of  the  French  Eevolution  the  British  Government 
claimed  to  treat  as  contraband  even  provisions  which  might  indirectly  serve 
to  prolong  war,  but  this  was  not  a  ruling  of  the  judges. 

On  this  subject  Sir  W.  Scott  in  The  Joncje  Margaretlia  case  (1799, 1  Rob. 
C.  193)  made  the  following  observations  and  distinctions : — 

The  catalogue  of  contraband  has  varied  very  much,  and  sometimes  in 
such  a  manner  as  to  make  it  very  difficult  to  assign  the  reason  of  the 
variations,  owing  to  particular  circumstances,  the  history  of  which  has  not 
accompanied  the  history  of  the  decisions.  In  1673,  when  many  unwarrant- 
able rules  were  laid  down  by  public  authority  respecting  contraband,  it  was 
expressly  asserted  by  Sir  R.  Wiseman,  the  then  King's  Advocate,  upon  a 
formal  reference  made  to  him,  that  by  the  practice  of  the  English  Admiralty, 
corn,  wine,  and  oil  were  liable  to  be  deemed  contraband.  In  much  later 
times  many  other  sorts  of  provisions  were  condemned  as  contraband.  In 
1747,  in  The  Jonge  Andreas,  butter  going  to  Rochelle  was  condemned ;  how  it 
happened  that  cheese  at  the  same  time  was  more  favourably  considered 
(according  to  the  case  cited  by  Dr.  Swabey)  is  not  known.  "  In  all  pro- 
bability the  cheeses  were  not  of  the  species  which  is  intended  for 
ship's  use."  Salted  cod  and  salmon  were  condemned  in  The  Jonge 
Frederick,  going  to  Rochelle  in  the  same  year.  In  1748,  in  The  Joannes, 
rice  and  salted  herrings  were  condemned  as  contraband.  These  instances 
show  that  ordinary  articles  of  human  food  have  been  considered  contra- 
band, "  at  least  where  it  was  jiroliahle  that  they  were  intended  for  naval  or 
military  use." 

The  subject  of  food-stuffs  as  contraband  was  revived  in  1885,  when  in 
the  course  of  the  French  hostilities  against  China  the  French  Government 
announced  that  it  intended  to  treat  as  contraband  all  shipments  of  rice 
destined  for  the  open  ports  north  of  Canton.  M.  Ferry,  in  a  despatch  on 
the  subject,  stated  that  the  Frencli  Government  had  received  information  that 
large  quantities  of  rice  were  being  forwarded  to  the  northern  ports  of  China, 
and  that  the  stoppage  of  these  would  materially  influence  the  Pekin  Govern- 
ment. The  English  Ambassador  in  China  refused  to  recognise  any  such 
right  of  stoppage,  but  his  Government  stated  that  though  it  would  not 
resist  the  seizure  of  rice  by  physical  force,  its  legality  must  be  determined 
by  the  French  Prize  Courts,  subject  to  ulterior  diplomatic  action.  The 
preliminaries  of  peace,  however,  were  settled  before  any  shipments  were 
seized. 

"  Detention  of  provisions,"  says  Mr.  Hall,  "  is  almost  always  unjustifiable, 
simply  because  no  certainty  can  be  arrived  at  as  to  the  use  which  will  be 
made  of  them ;  so  soon  as  certainty  is  in  fact  established,  they  and  every- 
thing else,  which  directly  and  to  an  important  degree  contributes  to  make 
an  armed  force  mobile,  become  rightly  liable  to  seizure.  They  are  not  less 
noxious  than  arms  ;  but,  except  in  a  particular  juncture  of  circumstances, 
their  noxiousness  cannot  be  proved  "  (inter.  Law,  p.  689). 

It  is  usual  at  the  outbreak  of  war  to  issue  instructions  indicating  the 
articles  which  will  be  considered  as  contraband,  and  this  furnishes  neutrals 
with  an  opportunity  of  protesting,  if  need  be,  against  the  inclusion  of  any 
articles  the  prohibition  of  which  would  be  unjustifiably  detrimental  to  their 
trade. 

Apart  from  contraband  properly  speaking,  but  usually  classed  with  it 
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analogically  is  the  transport  of  despatches  relating  to  the  war  and  of  persons 
connected  with  its  conduct  in  the  service  of  a  belligerent.  Tliese  are  called 
analogues  of  contraband  (contrehande  accidentelle). 

The  carriage  of  war  despatches  gives  rise  to  little  difficulty,  and  the 
neutral  is  bound  in  respect  to  them  by  the  rules  relating  to  contraband.  As 
regards  persons,  the  following  distinction  under  the  circumstances  of 
contemporary  international  traffic  is  probably  the  only  workable  one  : — 
"  If  a  vessel,"  says  Mr.  Hall,  "  is  so  hired  by  a  belligerent  that  he  has  entire 
control  over  it  to  the  extent  of  his  special  needs,  the  ship  itself  is  confiscable 
as  having  acquired  an  enemy  character,  and  the  persons  on  board  become 
prisoners  of  war.  If,  on  the  other  hand,  belligerent  persons,  whatever  their 
quality,  go  on  board  a  neutral  vessel  as  simple  passengers  to  the  place 
whither  she  is  in  any  case  bound,  the  ship  remains  neutral,  and  covers  the 
persons  on  board  with  the  protection  of  her  neutral  character"  (Inter. 
Law,  p.  708). 

The  penalty  under  the  law  of  nations  for  carrying  contraband  articles 
is  confiscation  of  the  ship,  though  in  later  times  this  practice  has  been 
relaxed.  Where  the  owners  of  the  ship  and  contraband  cargo  are  different 
persons,  the  ship  is  allowed  to  go  free,  subject  to  the  forfeiture  of  freight 
and  to  expenses  on  the  part  of  the  neutral  owner  {ibid. ;  The  Mercurius, 
1798,  1  Eob.  C.  80,  85). 

Sir  William  Scott,  who  decided  many  cases  according  to  the  newer 
practice,  considered  that  the  older  one  was,  nevertheless,  perfectly  de- 
fensible on  every  principle  of  justice,  inasmuch  as  "if  the  supplying 
the  enemy  with  articles  of  contraband  is  a  noxious  act  with  respect  to  the 
owner  of  the  cargo,  the  vehicle  which  is  instrumental  in  effecting  that 
illegal  purpose  cannot  be  innocent "  (3  Eob.  C.  295). 

The  ground  upon  which  the  relaxation  was  introduced  seems  to  have 
been  that  noxious  or  doubtful  articles  might  have  been  taken  on  board 
without  the  personal  knowledge  of  the  owner  (3  Eob.  C.  297).  A  neutral 
master,  however,  will  not  be  allowed  to  aver  ignorance  of  the  contents  of 
his  cargo  (The  Oster  Eisoer,  1802,  4  Eob.  C.  199).  Nor  do  the  relaxations 
apply  to  cases  attended  with  aggravating  circumstances,  as  where  the 
vessel  is  taken  on  her  way  to  a  hostile  port  with  a  false  destination  (The 
Franklin,  1801,  3  Eob.  C.  217  ;  The  Edward,  1801,  4  Eob.  C.  68  ;  The 
Ranger,  1805,  6  Eob.  C.  125;  The  Eliza  Holtz,  1794,  cited  1  Eob. 
C.  91). 

"  It  is  universally  admitted  that  the  offence  of  transporting  contraband 
goods  is  complete,  and  that  the  penalty  of  confiscation  attaches  from  the 
moment  of  quitting  port  on  a  belligerent  destination ;  and  a  destination  is 
taken  to  be  belligerent  if  it  is  not  clearly  friendly ;  a  vessel  is  not  permitted 
to  leave  her  course  open  to  circumstances,  and  to  make  her  destination 
dependent  on  contingencies.  If  in  any  contingency  she  may  touch  at  a 
hostile  port,  she  is  regarded  as  liable  to  capture ;  she  can  only  save  herself 
by  proving  that  the  contingent  intention  has  been  definitely  abandoned  " 
(Hall,  Inter.  Law,  p.  694;  The  Imina,  1800,  3  Eob.  C.  167;  Trende  Sostre 
cited  in  The  Lisette,  1806,  6  Eob.  C.  390  n.). 

In  the  case  of  The  William  (1806,  5  Eob.  C.  385),  a  neutral  ship,  a  cargo 
was  taken  on  board  at  La  Guayra,  brought  to  Marblehead  in  Massachusetts, 
landed  and  re-embarked  there  in  the  same  vessel,  with  the  addition  of 
some  sugar  from  the  Havanuah,  and  within  a  week  of  its  arrival  was 
despatched  to  Bilbao.  The  English  Court  condemned  the  property  in 
accordance  with  what  was  called  by  Lord  Stowell,  the  doctrine  of  cojiiinuous 
voyages. 
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During  the  American  civil  war  this  doctrine  was  applied  by  the 
American  Courts  in  the  case  of  vessels  captured  while  on  their  voyage  from 
one  neutral  port  to  another,  which  were  condemned,  as  Mr.  Hall  words  it, 
"  on  mere  suspicion  of  an  intention  to  do  an  act."  "  Between  the  grounds 
upon  which  these  and  the  English  cases  were  decided  there  was  ...  no 
analogy  "  {Inter.  Law,  p.  695). 

For  the  English  view,  besides  the  case  of  The  William,  above  cited,  sec 
The  Mai'ia,  1805,  5  Eob.  C.  365,  and  the  cases  reviewed  therein ;  for  the 
American  decisions,  see  The  Bermuda,  1865,  3  Wallace,  514,  and  The 
Springhoh,  1866,  5  Wallace,  1).  See  Twiss,  La  TMorie  de  la  Continuity  du 
Voyage,  Paris,  1877. 

A  view  similar  to  the  American  one,  as  laid  down  in  the  case  of  the 
Springlok,  was  taken  by  the  Italian  Court  in  the  recent  one  of  the  Doelwijk, 
a  Dutch  vessel  captured  and  declared  good  prize,  on  the  grovmd  that  though 
bound  for  the  French  colonial  port  of  Djibouti,  it  was  laden  with  "  an  extra- 
ordinary provision  of  arms  of  a  model  out  of  use,"  which  could  only  be 
intended  for  the  Abyssinians  with  whom  the  Italians  were  at  war  (see 
Brusa,  Be:v.  gin.  de  droit  International  Public,  1897;  Fanchille,  id. 
1897,  p.  291  ;  Fedozzi,  Rev.  de  droit  International  et  de  legislation 
eompar^e,  1897,  p.  55;  Diena,  Journal  da  droit  internal,  prive,  1897, 
p.  268). 

See  also  Bugs  v.  The  Bogal  Exchange  Assurance  Corporation  on  some 
issues  arising  out  of  the  confiscation  of  the  Doelwijk,  The  Times,  April,  15, 
May  25,  and  June  1,  1897. 

We  have  seen  that  every  article  of  contraband,  by  the  law  of  nations, 
is  liable  to  confiscation ;  a  distinction,  however,  is  made  in  favour  of  articles 
conditionally  so.     These  are  subject  to  pre-emption  only. 

27  &  28  Yict.  c.  25,  s.  38,  provides  as  follows : — 

"  Where  a  ship  of  a  foreign  nation  passing  the  seas  laden  with  naval  or 
victualling  stores  intended  to  be  carried  to  a  port  of  any  enemy  of  Her 
Majesty,  is  taken  and  brought  into  a  port  of  the  United  Kingdom,  and  the 
purchase,  for  the  service  of  Her  Majesty,  of  the  stores  on  board  the  ship 
appears  to  the  Lords  of  the  Admiralty  expedient  without  the  condemnation 
thereof  in  a  Prize  Court,  in  that  case  the  Lords  of  the  Admiralty  may 
purchase  on  the  account  or  for  the  service  of  Her  Majesty,  all  or  any 
of  the  stores  on  board  the  ship ;  and  the  Commissioners  of  Customs 
may  permit  the  stores  purchased  to  be  entered  and  landed  within  any 
port." 

The  English  practice  is  to  purchase  at  the  market  value  with  a  reason- 
able majoration,  usually  10  per  cent.,  for  profit. 

In  the  domain  of  theory  there  are  two  distinct  tendencies.  Jurists 
belonging  to  maritime  Powers,  jealous  of  their  belligerent  rights,  tend  to 
sustain  the  existing  uncertainty.  Those  who  belong  to  the  weaker  and 
neutral  States  would  restrict  contraband  to  a  limited  number  of  articles. 
In  the  recent  discussions  of  the  Institute  of  International  Law  {q.v.) 
these  conflicting  tendencies  were  made  visible,  and  the  decisions  adopted 
are,  to  some  extent,  a  compromise  between  them  (see  Annuaire  de  I'Institut 
de  Droit  International,  1896,  p.  231). 

\_Authorities. — Hall,  International  Lavj,  5th  ed.,  1895 ;  Eivier,  Principes 
du  Droit  des  gens,  Paris,  1896 ;  Twiss,  Law  of  Nations  in  Time  of 
War,  2nd  ed.,  1875 ;  Perels,  Droit  Maritime  International ;  traduit  par 
Arendt,  Paris,  1884 ;  Hautefeuille,  Des  droits  et  devoirs  des  nations  neutres, 
2nd  ed.,  1858 ;  Geffcken  in  Holtzendorff's  Handbuch,  1889,  vol,  iv. 
pp.  545  et  seq.] 
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The  purpose  of  this  article  is  to  give  a  summary  view  of  the  principles 
established  in  our  modern  law,  but  not  to  enter  into  historical  explanation, 
to  discuss  speculative  or  controverted  points,  or  to  set  forth  such  rules  of 
detail  as  are  important  only  in  the  special  branches  of  the  subject. 
Eeferences  are  necessarily  limited  to  authorities  which  have  settled  the 
law,  or  are  specially  familiar  or  useful  as  illustrations,  and  a  few  of  the  more 
recent  decisions. 

1.  Promise. — Every  promise  enforceable  by  law  is  a  contract,  and  all 
contracts  are  regarded  in  the  modern  Common  Law  as  fomided  on  promises 
express  or  implied,  that  is  to  say,  either  framed  in  words  or  inferred  from 
the  promisor's  acts  or  conduct.  The  obligation  of  contract  is  distinguished 
from  other  kinds  of  obligation  in  this,  that  its  contents  are  wholly  determined 
by  the  ascertained  will  of  the  parties.  The  law  may  restrain  the  eflect  of  a 
promise  for  paramount  reasons  of  convenience,  but  it  will  impose  nothing 
that  is  not  contained  in  the  promise,  or  by  construction  of  law  deemed 
so  to  be.  Rules  of  interpretation  may  supplement  imperfect  expression ;  in 
some  classes  of  cases  this  process  has  been  carried  very  far ;  nevertheless 
every  such  rule  is  only  a  guide  to  be  followed  where  actual  proof  of  the 
parties'  intention  is  wanting. 

When  a  promise  has  been  accepted  as  binding  by  the  person  to  whom  it 
is  made,  there  is  an  agreement.  It  is  a  convenient  usage,  though  not  yet 
universally  recognised,  to  apply  the  term  "  contract "  only  to  such  agree- 
ments as  the  law  will  enforce. 

There  is  one  way  in  which  there  may  be  a  binding  contract  without  any 
agreement.  A  promise  unconditionally  made  by  deed  is  irrevocable  even 
before  the  promisee  knows  of  it,  although  the  promisee,  when  he  does  know, 
may  accept  it  or  not  at  his  will.  Tlie  ground  of  this  would  seem  to  be  that 
the  promisor's  declaration  that  he  is  bound,  being  made  in  the  solemn  form 
of  a  deed,  is,  in  the  absence  of  fraud  or  other  special  cause  of  invalidity, 
conclusive  against  himself  {Doe  d.  Garno7is  v.  Knight,  1826,  5  Barn.  &  Cress. 
671 ;  29  R.  R.  355  ;  Xenos  v.  Wickham,  1866-67,  L.  R.  2  H.  L.  296).  In 
several  American  jurisdictions  this  rule,  which  is  deduced  from  the 
historical  qualities  of  a  deed,  is  rejected  as  inconvenient. 

2.  Ojfei'  and  Acceptance. — Apart  from  this  exceptional  case,  a  promise  is 
formed  by  the  acceptance  of  an  oft'er.  What  is  called  a  promise  in  common 
speech  is  in  law  no  more  than  an  offer  or  proposal  until  it  is  accepted.  So 
that,  before  we  can  say  that  an  agreement  is  formed,  we  must  generally  be 
satisfied — 

(1)  That  an  offer  was  made  ; 

(2)  That  it  was  taken,  and  reasonably  taken,  as  the  offer  of  a  contract  (not 
of  a  merely  moral,  social,  or  honorary  obligation ;  this  question  does  not 
often  arise,  but  the  possibility  of  it  must  not  be  overlooked) ; 

(3)  That  the  offer,  being  open  for  acceptance,  was  accepted  as  it  was 
made,  and  by  a  person  to  whom  it  was  made. 
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Offer,  acceptance,  or  both,  may  be  made  expressly  by  words,  or  tacitly 
by  appropriate  acts ;  as  when  we  hail  a  cab,  or  step  iuto  a  ferry-boat,  or  a 
tradesman  despatches  goods  in  answer  to  an  order.  There  need  not  even  be 
direct  communication  between  the  parties.  Entering  for  a  yacht  race  and 
undertaking,  to  the  knowledge  of  others  who  enter,  to  be  bound  by  the 
rules,  is  enough  to  form  a  mutual  agreement  between  all  who  enter  to 
observe  the  rules  and  accept  any  liability  imposed  by  them  {The  Satanita, 
[1897]  App.  Gas.  59). 

An  offer  to  be  bound  on  one  side,  and  willingness  to  hold  the  proposer 
bound  on  the  other,  do  not  alone  form  a  binding  contract.  A  promise, 
unless  formally  made  by  deed  or  by  matter  of  record,  binds  only  if  exchanged 
for  a  consideration,  which  may  consist  in  a  performance  or  a  counter-promise, 
or  both.  More  will  be  said  of  this  below.  The  rules  as  to  offer  and 
acceptance  are  intimately  connected  with  the  principle,  which  therefore 
has  to  be  now  mentioned. 

In  the  majority  of  ordinary  cases  the  questions  arising  under  these 
heads  are  questions  of  fact.  But  questions  may  arise  on  the  interpretation 
of  offer,  acceptance,  or  both  ;  and  some  difficulties  can  be  provided  for  only 
by  laying  down  positive  artificial  rules.  The  following  are  the  chief  points 
to  be  observed  : — 

(1)  The  terms  of  an  alleged  promise  must  be  certain  ;  for  the  Court  must 
know  what  it  is  to  enforce  {Taylor  v.  Brewer,  1813,  1  M.  &  S.  290 ;  21  E.  E. 
831 ;  Pearcc  v.  Watts,  1875,  L.  E.  20  Eq.  492). 

(2)  The  promise  must  be  definitive.  A  final  acceptance  of  terms  has  to 
be  distinguished  from  a  preliminary  acceptance  of  terms  as  the  basis  for  a 
more  formal  agreement  which  alone  is  to  be  binding.  Eef erence  to  a  proposed 
more  formal  document  is  strong  but  not  conclusive  to  show  that  agreement 
is  not  complete  {Eossiter  v.  Miller,  1878,  3  App.  Cas.  1124;  Winn  v.  Bull, 
1877,  7  Ch.  D.  29);  recent  illustrations  either  way  {Lloyd  v.  Nowell,  [1895] 
2  Ch.  744;  Filhy  v.  Hounsell,  [1896]  2  Ch.  737).  An  acceptance  of  all  the 
terms  proposed  may  be  expressly  and  effectually  guarded  from  being  a 
final  acceptance,  as  where  it  provides  that  the  contract  shall  not  be 
complete  until  some  further  act  is  done  {Canning  v.  Farquhar,  1886,  16 
Q.  B.  D.  727). 

Documents  which  standing  alone  would  form  a  complete  contract  may 
be  shown  by  consideration  of  all  the  circumstances  not  to  be  final  {Hussey 
V.  Home-Payne  1879,  4  App.  Cas.  311);  and  parties  who  have  proposed 
and  discussed  fresh  terms  after  an  apparently  complete  agreement  cannot 
afterwards  fall  back  upon  the  original  terms  {Bristol,  etc..  Bread  Co.  v. 
Maggs,  1890,  44  Ch.  D.  616  ;  explained  per  North,  J.,  in  Bellamy  v. 
Deocnliam,  1890,  45  Ch.  D.  481,  493-495). 

(3)  The  acceptance  must  not  vary  from  the  offer.  It  may  not  impose  a 
new  term  or  variation  on  the  proposer  by  saying  that  the  acceptor  assumes 
his  consent  thereto  unless  otherwise  informed  {Felthousc  v.  Bindley,  1862, 11 
C.  B.  N.  S.  869).  If  the  proposer  has  prescribed  a  time  or  place  for 
receiving  the  acceptance,  those  terms  must  be  observed  as  much  as  any 
others  {Eliason  v.  Hensliaw,  Sup.  Ct.  U.S.,  4  Wheaton,  225).  An  intended 
acceptance  with  a  variation  may  be  taken  as  a  fresh  offer,  but  can  be 
nothing  more. 

(4)  Questions  of  some  difficulty  arise  when  special  conditions  are 
attached  to  a  form  used  in  a  common  way  of  doing  business  with  the 
public.  Examples  are  afforded  by  steamship  and  railway  tickets,  cloak- 
room tickets  or  other  receipts  for  goods  deposited,  telegraph  companies' 
forms,  and  the  like,  which  constantly  bear  or  refer  to  conditions  restricting 
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the  framer's  liability  on  the  contract  undertaken.  If  a  person  whom  it  is 
sought  to  bind  by  such  conditions  denies  that  he  knew  or  agreed  to  them, 
the  result  of  the  authorities  is  that  it  is  a  question  of  fact  whether  the 
party  relying  on  the  conditions  took  reasonable  means  to  communicate 
them  to  the  other  as  being  the  terms  on  which  alone  he  was  willing  to 
undertake  the  business  {Henderson  v.  Stevenson,  1875,  L.  K.  2  Sc.  &  D. 
470 ;  Watkins  v.  Rymill,  1883,  10  Q.  B.  D.  178).  All  the  circumstances, 
including  the  class  of  persons  for  whom  the  notice  is  meant,  should  be 
considered  {Bichardson  v.  Rowntree,  [1894]  App.  Cas.  217).  Stricter  proof 
of  knowledge  would  no  doubt  be  required  in  fact,  if  not  as  a  rule  of  law,  in 
any  case  where  the  conditions  were  of  an  unusual  kind. 

(5)  An  offer  need  not  be  addressed  to  a  certain  person  in  the  first 
instance.  It  may  be  addressed  to  any  person,  or  to  the  first  person,  who 
will  comply  with  its  terms.  The  common  example  is  that  of  a  reward 
offered  by  pubUc  advertisement.  A  case  commonly  cited  (  Williams  v.  Car- 
wardine,  1833, 4  Barn.  &  Adol.  621)  seems  at  first  sight  to  hold  it  immaterial 
whether  the  person  satisfying  the  condition  and  claiming  the  reward  knew 
of  and  acted  on  the  offer  or  not ;  but  this  is  clearly  contrary  to  principle 
(Fitch  V.  Snedaker,  38  N.  Y.  248  ;  and  see  Hawkins',  J.,  note  on  Williams 
V.  Carwardine  in  Carlill  v.  Carbolic  Smoke  Ball  Co.,  [1892]  2  Q.  B.  at 
p.  489). 

Contracts  of  this  class  may  also  arise  in  commercial  affairs,  as  by 
negotiating  bills  on  the  faith  of  an  open  letter  of  credit  (In  re  Agra  and 
Master  mans  Bank,  1867,  L.  E.  2  Ch.  391). 

Offers  of  this  kind  are  sufficiently  accepted  by  performing  their  condi- 
tions, and  they  may  be  conditional  on  a  further  event  beyond  the  party's 
control.  The  makers  of  a  remedy  and  prophylactic  against  influenza, 
having  offered  £100  to  anyone  who  caught  influenza  while  using  the 
remedy,  were  held  liable  on  the  happening  of  this  event,  notwithstanding 
that  the  promisors  had  reserved  no  means  of  checking  the  performance 
of  the  condition,  and  might  become  liable  to  an  indefinite  number  of 
persons ;  for  that  was  their  own  self-imposed  risk  (Carlill  v.  Carbolic  Smoke 
Ball  Co.,  [1893]  1  Q.  B.  256,  C.  A.,  where  the  principles  governing  these 
cases  are  well  discussed).  See  under  the  head  of  Consideration,  infra,  p.  339, 
as  to  the  effect  of  that  doctrine  in  this  connection. 

General  offers  capable  of  becoming  promises  by  the  performance  of 
their  terms  must  be  distinguished  from  announcements  which  only  invite 
business  and  are  not  intended  to  define  the  terms  of  a  contract.  An 
advertisement  offering  goods  for  sale  by  tender  does  not  imply  the  offer  of 
a  contract  to  sell  to  the  highest  bidder  (Spencer  v.  Harding,  1870,  L.  E.  5 
C.  P.  561).  An  auctioneer's  advertisement  of  a  sale  cannot  be  treated  as  an 
actionable  promise  by  an  intending  buyer  who  comes  to  the  sale,  and  finds 
the  goods  he  wanted  to  buy  withdrawn  (Harris  v.  Nickerson,  1873,  L.  E.  8 
Q.  B.  286).  At  an  ordinary  sale  by  auction,  the  first  step  to  the  formation 
of  a  contract  is  the  actual  bidding,  in  which  every  bid  is  an  offer ;  the  bid 
which  is  accepted  by  the  fall  of  the  hammer  becomes  a  promise  to  take  the 
lot  for  the  price  named  (Payne  v.  Cave,  1789,  3  T.  E.  148 ;  1  E.  E.  679). 
Warlow  v.  Harrison,  1859,  1  El.  &  El.  295,  is  a  peculiar  case.  A  railway 
time-table  has  been  held  an  offer  to  the  public,  which  becomes  a  promise  to 
an  intending  passenger  tendering  his  fare  for  a  particular  advertised  train 
(Denton  v.  G.  N.  By.  Co.,  1856,  5  El.  &  Bl.  860,  sed  qu.). 

Offer  Jiow  long  open.  — An  offer  can  be  withdrawn  by  notice  at  any  time 
before  acceptance.  It  must  be  accepted  within  a  reasonable  time,  according 
to  the  nature  of  the  case,  or,  if  the  proposer  has  specified  any  time,  then 
VOL.  III.  22 
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within  that  time.  Such  specification,  even  if  expressed  as  a  promise  to 
keep  the  offer  open,  is  only  a  warning  to  the  acceptor,  and  does  nob 
restrain  the  proposer  {Offorcl  v.  Davies,  1862,  12  C.  B.  N.  S.  748).  One  who 
has  received  an  offer  is  entitled  to  actual  notice  of  revocation  before  he  has 
completed  any  act  of  acceptance ;  such  notice  cannot  be  made  to  relate 
back  to  the  date  of  its  despatch  (Byrne  v.  Vmi  Tienhoven,  1880,  5  C.  P.  D. 
344;  Stevenson  v.  McLean,  1880,  5  Q.  B.  D.  346).  Action  by  the  proposer  mani- 
festly inconsistent  with  adherence  to  his  proposal,  and  known  to  the  other 
party,  though  not  expressly  made  known  to  him  by  the  proposer,  may 
be  sufficient  notice  (Dickinson  v.  Doclds,  1876,  2  Ch.  D.  463,  precise  extent 
and  authority  of  decision  doubtful). 

Accejytance  when  complete ;  Contracts  hy  Correspondence.  —  Acceptance 
consists  in  acting  on  the  proposer's  request.  In  the  common  case  of  the 
thing  immediately  required  being  a  promise,  the  acceptor  must  communi- 
cate his  promise  (for  a  promise  not  communicated  is  naught)  by  such 
means  as  the  proposer  has  authorised,  or  (in  the  absence  of  express  authority) 
by  any  reasonable  and  usual  means  deemed  to  be  within  the  contemplation 
of  the  parties,  i.e.  generally  by  post  or  telegraph  (Hentliorn  v.  Fraser,  [1892] 
2  Ch.  27,  C.  A.).  An  acceptance  by  post,  authorised  in  this  sense,  is  binding 
on  the  proposer  from  the  date  of  posting,  notwithstanding  delay  in  delivery 
due  to  the  proposer's  own  act  (Adams  v.  Lindsell,  1818, 1  Barn.  &  Aid.  681 ; 
19  K.  E.  415),  or  to  accident  (Dunlop  v.  Higgins,  1848, 1  H.  L.  381),  or  even 
if,  without  the  acceptor's  fault,  it  is  not  delivered  at  all  (Household  Fire 
Insurance  Co.  v.  Grant,  1879,  4  Ex.  D.  216).  It  should  seem  that  a 
letter,  telegram,  or  special  message  despatched  after  an  authorised  accept- 
ance for  the  purpose  of  revoking  it,  and  arriving  with  or  before  it, 
would  be  inoperative.  This  point  is  undecided.  Such  revocation  has 
been  held  effectual  in  Scotland  (Dunmore  v.  Alexander,  1830,  9  S.  & 
D.  190). 

The  question  of  contracts  between  absent  parties  has  been  much 
discussed  in  other  systems,  and  is  variously  dealt  with  by  legislation  and 
learned  opinion  on  the  Continent.  See  Valery,  Des  contrats  par  corre- 
spondance,  Paris,  1895  (the  learned  author's  conclusions  as  to  acceptance 
are  much  like  those  of  our  own  latest  authorities) ;  German  Civil  Code, 
ss.  147-151. 

Where  the  thing  requested  by  an  offer  is  not  a  promise  but  an  act,  and 
the  acceptor  is  not  expressly  required  by  the  proposer  to  communicate  his 
acceptance  further  or  otherwise  than  by  doing  that  act,  and  there  is  no 
sufficient  reason  to  consider  any  such  request  as  embodied  in  the  nature  of 
the  transaction  by  custom  or  obvious  convenience,  it  does  not  seem  that 
communication  of  the  acceptance  is  necessary.  Sometimes  it  is  not  possible  ; 
consider  the  case  of  obtaining  a  box  of  matches  from  an  automatic  machine, 
where  putting  in  the  proper  coin  is  the  acceptance  of  the  standing  offer 
made  by  the  owner  of  the  machine  to  the  public.  Some  authorities  prefer 
to  say  that  communication  is  generally  necessary,  but  in  these  cases  the 
proposer  is  taken  to  have  dispensed  with  it  (Carlill  v.  Carbolic  Smoke  Ball 
Co.,  [1893]  1  Q.  B.  at  pp.  262,  263,  269). 

3.  Form  of  Contract. — Apart  from  the  so-called  contracts  of  record 
(recognisances,  etc.),  which  are  outside  the  general  law  of  contract,  contracts 
under  seal  are  the  only  class  operative  by  force  of  their  form  alone.  Any 
kind  of  contract  may  be  made  by  deed ;  in  modern  practice  bonds  (frequent, 
but  used  for  a  limited  set  of  purposes,  and  seldom  giving  rise  to  any  question), 
covenants  expressed  or  implied  in  conveyances,  and  partnership  articles,  are 
those  which  chiefly  occur  between  natural  persons.     A  corporation  con- 
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stantly  does,  and  in  some  cases  must,  contract  under  its  common  seal  (see- 
under  the  subdivision  Capacity  of  Parties,  infra,  p.  342). 

By  the  law  merchant,  now  embodied  in  the  Bills  of  Exchange  Act,  1882, 
and  equivalent  statutes  in  some  colonies,  negotiable  instruments  have  to 
satisfy  conditions  of  form.  The  common  law  has  not  gone  the  whole  length 
of  treating  them  as  formal  contracts,  though  perhaps  it  ought  to  have 
done  so. 

Writing  or  signature  is  required  by  statute  in  divers  particular  cases. 
It  will  here  be  sufficient  to  mention  the  Statute  of  Frauds  (29  Car.  il.  c.  3) 
(see  the  title  Fkauds,  Statute  of,  for  details  as  to  the  construction  and  effect 
of  its  provisions  as  to  the  several  kinds  of  contracts  within  sec.  4,  and  Sale  of 
Goods  as  to  sec.  17  ;  note  that  sec.  17  is  in  England  superseded  and  re-enacted 
by  the  Sale  of  Goods  Act,  1893,  s.  4).  The  substance  of  this  statute  is 
believed  to  be  in  force  by  enactment  or  adoption  in  all  common  law  juris- 
dictions, except  so  far  as  it  applied  in  British  India,  where  it  was  repealed 
by  the  Contract  Act.  Points  of  general  application  to  cases  within  the 
statute  are  these — 

The  signature  of  "  the  party  to  be  charged,"  or  his  agent,  is  required 
only  as  evidence  of  the  agreement.  It  need  not  be  a  signature. of  the  con- 
tract as  such  ;  and  a  signature  may,  by  subsequent  oral  assent,  even  be  made 
to  cover  alterations  in  the  body  of  the  writing  {Stewart  v.  Eddowcs,  1874, 
L.  E.  9  C.  P.  311).  'The  plaintiff  need  not  have  signed  {Laythoarp  v.  Bryant, 
1836,  2  Bing.  N.  C.  735) ;  and  parol  acceptance  of  a  signed  proposal  is  good 
to  bind  the  proposer  {Beuss  v.  Picksley,  1866,  in  Ex.  Ch.  L.  E.  1  Ex.  342).  Even 
a  signed  writing  purporting  to  repudiate  the  agreement  may  be  a  sufficient 
memorandum  to  bind  the  party  signing  it  {Bailey  v.  Sweeting,  1861,  9  C.  B. 
N.  S.  843). 

The  "  memorandum  "  or  "  note  "  to  which  the  signature  applies  must 
show  with  sufficient  certainty,  by  name  or  specific  reference,  the  parties  to 
the  contract  and  the  subject-matter  {Shardlow  v.  Cotterell,  1881,  20  Ch.  D. 
90).  But  for  this  purpose  two  or  more  documents  may  be  read  together,  if 
sufficiently  connected  on  the  face  of  them.  Parol  evidence  is  admitted  to 
show  that  one  document  is  the  document  (say  a  letter  of  a  certain  date) 
referred  to  in  another  {Oliver  v.  Hunting,  1890,  44  Ch.  D.  205),  or  that  two 
papers  were  in  fact  so  connected  as  to  make  one  document  according  to 
common  understanding,  as  that  a  letter  not  showing  the  name  of  the  ad- 
dressee was  the  letter  contained  in  an  addressed  envelope  {Pearce  v.  Gardner, 
[1897]  1  Q.  B.  688,  C.  A.). 

An  agreement  which  fails  to  comply  with  the  Statute  of  Frauds  is  not 
void,  but  only  incapable  of  being  enforced  by  action.  This  was  settled  as 
regards  sec.  4,  and  (after  much  discussion)  the  accepted  opinion  as  regards 
sec.  17;  the  language  of  sec.  4  of  the  Sale  of  Goods  Act,  1893,  removes  any 
doubt. 

The  statute  is  understood  not  to  apply  to  contracts  under  seal  {Cherry 
V.  Heming,  1849,  4  Ex.  Eep.  631).  In  modern  practice,  however,  deeds  are 
always  signed. 

4.  Consideration. — An  informal  promise  is  not  binding  unless  given 
in  exchange  for  a  consideration  which  the  law  can  regard  as  of  some 
value.  The  consideration  may  be  {a)  a  present  act  or  forbearance,, 
when  it  is  said  to  be  executed,  or  (h)  a  promise  either  to  do  or  for- 
bear, when  it  is  said  to  be  executory.  It  is  always  given  in  exchange 
for  a  promise.  For  if  simultaneous  acts  are  exchanged  without  any 
preceding  obligation  (as  when  goods  of  known  fixed  price  are  bought  for 
cash  over  the  counter)  there  may  be  agreement  in  a  wide  sense,  but  there. 
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is  no  contract  binding  either  party  for  any  assignable  time  ;  and  if  perform- 
ance is  given  on  one  side  without  any  reciprocal  promise,  the  elements  of  a 
contract  are  equally  wanting,  subject  to  exceptions  rather  apparent  than 
real.  It  has  been  laid  down  that  "  a  valuable  consideration  in  the  sense  of 
the  law  may  consist  either  in  some  right,  interest,  profit,  or  benefit  accruing 
to  one  party,  or  some  forbearance,  detriment,  loss,  or  responsibility  given, 
suffered,  or  undertaken  by  the  other  "  (Currie  v.  Misa,  1875,  L.  E.  10  Ex. 
162).  But  since  the  benefit  to  the  promisor,  if  any,  must  be  furnished  by,  or 
in  the  accustomed  phrase  "  move  from  "  the  promisee,  at  the  cost  of,  at  least, 
some  trouble  or  responsibility,  the  essence  of  consideration  seems  reducible  to 
detriment  to  the  promisee  (Langdell,  Summary,  s.  64). 

Promises  may  be,  and  constantly  are,  the  considerations  for  one  another  ; 
this  happens  in  all  transactions  where  there  is  mutual  credit.  In  all  such 
cases  the  contract  and  the  consideration  are  complete  by  the  exchange  of 
promises,  and  subsequent  performance  by  either  party  is  no  part  of  the 
■consideration,  though  fulfilment  or  failure  may  be  a  material  condition  of 
further  legal  results. 

Consideration  is  that  wliich  is  actually  given  and  accepted  in  return  for 
the  promise.  The  party  suing  on  a  promise  has  to  show  this,  and  need  not 
•show  more;  ulterior  motives  or  purposes  are  indifferent  {Thomas  v.  Thomas, 
1842,  2  Q.  B.  851). 

Provided  that  the  consideration  is  such  as  the  law  can  deem  to  be  of  some 
value,  however  small,  it  is  enough  to  support  the  promise  ;  the  estimation 
•  of  its  adequateness  is  left  to  the  parties,  for  "  the  value  of  all  things  con- 
tracted for  is  measured  by  the  appetite  of  the  contractors  "  (Hobbes).  For 
the  same  reason  there  need  not  be  any  obvious  benefit  to  the  promisor. 
Examples :  parting  with  the  possession  of  goods  (Bainhridge  v.  Firmstone, 
1838,  3  Ad.  &  E.  743) ;  with  a  document  supposed  valuable,  whether  really  of 
the  value  supposed  or  not  {Haigh  v.  Brooks,  1839-40,  Q.  B.  &  Ex.  Ch.  10  Ad. 
..&  E.  309,  323) ;]  determination  of  one's  lawful  choice  in  a  particular  way,  as 
fcy  supporting  a  particular  candidate  for  a  charity  where  there  is  no  duty  to 
ascertain  or  vote  for  the  most  deserving  {Bolton  v.  Madden,  1873,  L.  E.  9  Q. 
B.  55).  The  same  rule  holds  in  the  exceptional  cases  where  consideration  is 
required  for  a  promise  made  by  deed  {Gravely  v.  Barnard,  1874,  L.  E.  18 
Eq.  518).  Gross  inadequacy  of  consideration  may,  however,  be  material  as 
evidence  of  fraud. 

A  promise  dependent  on  a  contingency  within  the  promisor's  own 
control  is  not  an  inadequate  consideration,  but  no  consideration  at  all. 
A  tender  by  P.  to  supply  E.  with  all  the  iron  he  may  order  at  a  certain 
price  is  a  standing  offer  which,  while  open,  E.  can  accept  from  time  to  time 
by  ordering  iron  of  P.  But  a  general  assent  to  this  offer  by  E.  is  inopera- 
tive, because  it  binds  E.  to  nothing  {G.  N.  By.  Co.  v.  Witham,  1873,  L.  E. 
«  C.  P.  16 ;  B.  B.  Co.  v.  Dane,  1873,  43  N.  Y.  240). 

Forbearance  and  Compromise  as  Consideration. — When  forbearance  to 
sue  is  the  consideration  for  a  promise,  there  must  be  a  definite  claim  which 
is  possible  on  the  face  of  it.  Forbearance  to  sue  for  an  alleged  debt 
from  a  deceased  person,  without  showing  that  the  defendant,  or  anyone, 
might  have  been  sued  as  his  representative,  will  not  do  {Jones  v.  Ash- 
burnham,  1804,  4  East,  455).  Where  there  is  any  serious  claim  honestly 
made,  compromise  or  forbearance  of  it  is  good  consideration  {Miles  v.  Neio 
Zealand  Alford  Estate  Co.,  1885-86,  32  Ch,  D.  266,  where  authorities  are 
reviewed).  And  the  forbearance  need  not  be  for  any  definite  time; 
it  may  be  taken  to  be  for  a  reasonable  time  according  to  the  facts  of 
the  case  {Oldershaw  v.  King,   1857,  2  H.  &  N.  517). 
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Considerations  insufficient  in  Law. — The  consideration  must  "  move  from 
the  plaintiff,"  and  a  stranger  to  the  consideration  cannot  be  empowered  to 
sue  on  a  contract,  even  by  the  express  consent  of  the  real  contracting 
parties,  nor  is  the  rule  modified,  as  once  supposed,  by  the  relation  of  parent 
and  child  between  the  actual  promisee  and  the  person  for  whose  benefit  the 
promise  is  made  {Tweddle  v.  Atkinson,  1861,  1  B.  &  S.  393).  But  in  most 
American  jurisdictions  there  are  exceptions  of  varying  extent  to  this  rule 
(Harriman,  Elements  of  the  Law  of  Contracts,  pp.  217-228).  As  to  a 
supposed  exception  in  favour  of  children  imder  a  marriage  settlement,  see 
A.-Cr.  V.  Jacobs  Smith,  [1895]  2  Q.  B.  341,  349. 

The  existence  of  a  moral  duty  from  the  defendant  to  the  plaintiff  is 
no  legal  consideration  for  a  promise  to  fulfil  it  {Eastwood  v.  Kenyon,  1840, 
11  Ad.  &  E.  438).  This  is  really  part  of  a  wider  rule,  namely,  that  a 
past  benefit  incurred  or  detriment  undertaken  by  the  promisee  without  the 
promisor's  request  is  no  consideration  for  a  promise  {Roscorla  v.  Thomas, 
1842,  3  Q.  B.  324).  Acceptance  of  a  performance  which  has  been  requested 
will  generally  support  the  inference  of  a  promise  to  pay  a  reasonable 
reward,  and  a  subsequent  express  promise  will  show  what  the  parties 
thought  reasonable.  Authorities  which  seem  to  go  beyond  this  either 
relate  to  duties  "  implied  by  law,"  now  called  Quasi-Contkacts  (which  see), 
where  there  is  no  real  agreement  at  all,  or  are  now  at  least  open  to 
discussion  (see  per  Bowen,  L.J.,  Stewart  v.  Caseij,  [1891]  1  Ch.  104,  115). 

Doing  what  one  is  bound  to  do  by  the  general  law  or  an  existing 
contract  with  the  other  party,  or  the  promise  thereof,  is  clearly  no  con- 
sideration. But  additional  service  or  risk  in  the  same  matter  may  be  a 
good  consideration  (Enqland  v.  Davidson,  1840,  11  Ad.  &  E.  856;  Hartley 
V.  Ponsonhy,  1857,  7  El.'&  Bl.  872). 

Performance  of  what  one  is  already  bound  to  perform  by  a  contract 
with  A.  cannot  on  principle,  for  want  of  any  new  detriment,  be  any 
consideration  for  a  new  promise  by  Z,,  a  stranger  to  the  contract ;  and  it  is 
doubtful  whether  a  promise  of  such  performance  made  to  Z.  can  be.  There 
is  some  English  authority  for  allowing  such  considerations  {Shadu-ell  v. 
Shadivell,  1860,  9  C.  B.  N.  S.  159 ;  Scotson  v.  Pegg,  1861.  6  H.  &  N.  295). 
It  is  generally  held  otherwise  in  America  (see  Harv.  Law  Rev.  viii. 
38).  It  seems  immaterial  whether  Z.  knows  of  the  previous  contract  or 
not.  A  real  and  distinct  promise  to  Z.  not  to  rescind  or  vary,  even  with 
A.'s  consent,  an  existing  contract  with  A.,  would  be  well  enough. 

Parties  may  agree  that  a  thing  of  one  kind  shall  l)e  taken  in  satisfaction 
for  what  is  due  in  another  kind,  without  question  as  to  equality  of  value ; 
as  a  chattel  for  a  money  debt,  or  even  a  negotiable  instrument  which  is 
not  legal  tender,  though  it  be  for  a  less  amount  than  the  existing  debt 
(Goddard  v.  O'Brien,  1882,  9  Q.  B.  D.  37).  But  the  law  cannot  regard 
a  less  sum  of  money  as  equivalent  to  a  greater  sum  payable  at  the 
same  time  and  place ;  and  the  obligation  of  a  contract  cannot  be  waived, 
any  more  than  it  can  be  created,  without  any  consideration  at  all.  Hence 
acceptance  of  a  less  sum  of  money  as  in  satisfaction  of  a  greater  is  no 
discharge  of  the  residue  {PinncVs  case,  1602,  5  Co.  Eep.  117;  Foakes  v. 
Beer,  1884,  9  App.  Cas.  605).  Payment  of  a  smaller  sum  one  day  before 
the  larger  one  was  due,  or  at  a  place  where  the  debtor  was  not  bound  to 
pay,  would  be  well  enough. 

Ordinary  compositions  with  creditors  are  outside  this  rule,  for  each 
creditor  accepts  less  than  his  due  in  consideration,  not  only  of  payment  by 
the  debtor,  but  of  the  like  forbearance  by  the  other  creditors  {Good  v. 
Chcesman,  1831,  2  Barn.  &  Adol.  328). 
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5.  Capacity  of  Parties. — As  to  disabilities  and  immunities  flowing  from 
rules  of  public  law  of  general  application  (alien  enemies,  foreign  sovereigns, 
etc.),  and  peculiar  professional  rules  (barristers,  physicians),  see  Anson, 
8th  ed.,  107. 

Infants  (q.v.  for  details).  At  common  law  an  infant's  contract  is 
voidable  (not  void,  Williams  v.  Moor,  1843,  11  Mee.  &  W.  256),  i.e.  he  may- 
enforce  it  within  age  (but  not  by  specific  performance,  for  want  of 
mutuality.  Flight  v.  Bolkmd,  1828,4  Euss.  298  ;  28  E.  E.  101),  and  ratify  it 
at  full  age  so  as  to  bind  himself.  But  contracts  which  the  Court  can  see  to 
be  for  the  infant's  benefit  {Clements  v.  L.  &  N.  W.  By.  Co.,  [1894]  2  Q.  B. 
482)  are  valid,  and  especially  contracts  for  necessaries.  What  is  necessary 
is  a  question  of  fact,  according  to  the  infant's  condition  in  life  and  cir- 
cumstances (not  what  the  other  party  knows  or  thinks,  Barnes  v.  Toye, 
1884,  13  Q.  B.  D.  410;  Johnstone  v.  Marks,  1887,  19  Q.  B.  D.  509), 
subject  to  the  judgment  of  the  Court  whether  there  is  evidence  on  which 
the  particular  goods  or  services  can  reasonably  be  held  necessary  {Byder  v. 
Womhivcll,  1868,  L.  E.  4  Ex.  32).  This  is  an  application  of  the  general 
rule  as  to  interfering  with  the  verdict  of  a  jury. 

The  Infants  Eelief  Act,  1874,  has  deprived  adults  of  the  power  to  make 
themselves  liable  by  express  ratification  for  obligations  contracted  during 
infancy.  But  it  does  not  follow  that  an  infant  can  repudiate  a  continuing  con- 
tract, or  recover  back  money  paid  for  a  consideration,  of  which  he  has  accepted 
the  benefit  {Smith  v.  King,  [1892]  2  Q.  B.  543;  Bdwards  v.  Carter,  [1893]  App. 
Cas.  360  ;  Valcntini  v.  Canali,  1889,  24  Q.  B.  D.  166).  Otherwise  if  he  has 
received  no  benefit  at  all  {Hamilton  v.  Vaitghan-Shcrrin  Co.,  [1894]  3  Ch.  589). 
Married  Women. — At  common  law,  subject  to  certain  exceptions  by 
•custom  and  otherwise  which  are  no  longer  of  importance,  a  married  woman 
is  incapable  of  contracting ;  but  in  equity  she  has  power  to  dispose  of,  and 
to  bind  by  her  engagements,  property  given  in  trust  for  her  separate  use, 
unless  there  is  an  express  restraint  on  anticipation ;  the  primary  object  of 
the  equitable  rules  being  the  protection  oi  wives'  fortunes  from  their 
husbands.  The  Married  Women's  Property  Acts,  1882  and  1893,  have 
enabled  married  women  to  acquire  and  hold  separate  property  in  their  own 
names,  and  to  contract  to  the  extent  of  that  property  (since  the  Act  of  1893 
not  merely  separate  property  existing  at  the  date  of  the  contract).  But 
there  is  still  no  personal  liability.  Eestraint  on  anticipation,  where  it 
exists,  is  not  interfered  with  (as  to  the  limit  of  this,  Hood-Barrs  v.  Heriot, 
[1896]  App.  Cas.  174;  Hood-Barrs  v.  Cathcart,  [1894]  2  Q.  B.  559).  For 
-details,  see  Husband  and  Wife. 

Agency  may  be  regarded  both  as  a  means  of  extending  the  contracting 
power  of  the  principal,  and  as  being  itself  a  special  kind  of  contract.  See 
Principal  and  Agent. 

Corporations. — The  possibility  in  law  of  forming  bodies  with  perpetual 
succession,  artificial  persons  having  no  necessary  or  natural  term  of  life, 
may  be  regarded  as  an  extension  of  individual  capacity.  But  corporations, 
as  being  artificial  persons,  are  subject  to  some  restrictions  peculiar  to  them- 
selves. A  corporation  can  act  and  bind  itself  only  by  some  agent,  and  the 
common  law  rule  is  that  the  proper  evidence  of  authority  to  represent  a 
corporation  is  its  common  seal.  Hence  it  has  been  laid  down  that  a  cor- 
poration must  contract  under  seal  except  where  the  needs  of  daily  small 
affairs,  or  the  purposes  for  which  the  corporation  was  created,  do  not  admit 
of  waiting  for  the  formality  of  a  deed.  In  modern  times  the  exception  has 
outgrown  the  rule.  Trading  companies  have  long  been  held  entitled  to  issue 
negotiable  instruments,  and  the  modern  rule  is  that  the  seal  is  not  needed 
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for  contracts  occurring  in  the  ordinary  course  of  business  (South  of  Ireland 
Colliery  Co.  v.  Waddle,  1869,  L.  K.  4  C.  P.  617,  Ex.  Ch.).  Moreover,  the  vast 
majority  of  existing  corporations  are  formed  under  statutory  powers,  and 
are  governed  as  to  the  form  of  their  corporate  acts  and  otherwise  by  statutory 
regulations,  so  that  the  old  rule  is  practically  obsolete. 

In  some  cases  formality  is  expressly  prescribed  by  statute  for  the  con- 
tracts of  municipal  and  local  corporations,  and  then  observance  of  the  form 
is  imperative  (Young  v.  Mayor  of  Leamington,  1883,  8  App.  Cas.  517). 

As  to  the  substantial  power  of  corporations  to  contract,  it  seems  at 
common  law  to  be  limited  only  by  the  nature  of  an  artificial  person,  but 
corporations  created  by  statute,  or  under  the  authority  of  general  statutes, 
such  as  the  Companies  Acts,  for  definite  purposes,  are  held  incapable  of 
binding  themselves  for  objects  clearly  beyond  those  purposes  as  declared  in 
the  company's  constitution  (Aslibury  Ry.  Carriage  Co.  v.  Biche,  1875, 
L.  E.  7  H.  L.  653).  The  practical  result  is  that  nowadays,  in  cases  under 
the  Companies  Acts,  the  memorandum  of  association  is  always  framed  in 
terms  wide  enough  to  cover  everything  that  the  company  can  ever  by 
possibility  want  to  do,  and  questions  of  corporate  contracts  being  tdtra  vires 
are  infrequent.     See  Company. 

Lunaties  and  drunken  persons  are  not  incapable  of  contracting.  The  con- 
tract of  such  a  person  is  voidable  only  if  he  was  at  the  time,  and  to  the 
other  party's  knowledge,  unable  to  understand  the  effect  of  the  transaction 
(Imperial  Loan  Co.  v.  Stone,  [1892]  1  Q.  B.  601,  C.  A.);  and  in  that  case  he 
may  ratify  the  contract  when  sane  or  sober  (Matthews  v.  Baxter,  1873,  L.  E. 
8  Ex.  132). 

6.  Consent  ivhen  invalid. — A  promise  may  be  given  under  mistake,  that  is, 
by  reason  of  an  erroneous  belief  of  the  promisor  without  which  he  would 
not  have  promised.  The  promisee  may  or  may  not  have  contributed  to  the 
mistake  by  some  misrepresentation.  The  misrepresentation,  if  any,  may  be 
innocent  or  fraudulent. 

Mistake  does  not  of  itself  affect  the  validity  of  a  promise  unless  it  be 
such  as  to  prevent  any  real  agreement  from  being  formed. 

Misrepresentation  without  fraud  renders  a  promise  voidable  in  certain 
classes  of  cases  where  tlie  promisee  is  under  a  special  duty  to  give  full  and 
correct  information.  Also  parties  may,  if  they  please,  make  the  truth  of 
any  particular  statement  a  condition  of  the  contract. 

Fraud  "cuts  down  everything,"  and  always  entitles  the  defrauded 
promisor  to  rescind  the  contract. 

Questions  under  these  heads  constantly  involve  the  preliminary  question 
what  the  terms  of  the  contract  really  were.  The  leading  principle  is  that  a 
man  is  bound  to  make  good,  not  whatever  the  other  party  believed  or 
expected,  but  what  he  has  given  him  just  cause  to  expect  and  rely  on. 
Offers  and  promises  amount  to  that  which  they  reasonably  appear  to  be  to 
the  persons  to  whom  they  are  made.  Simple  as  this  appears,  it  will  be 
found  to  resolve  many  difficulties. 

7.  Mistake  may  go  to  the  root  of  the  agreement  in  respect  of — 

(1)  The  nature  of  the  obligation  imdertaken,  as  where  a  man  indorsed  a 
bill  which  he  was  told  was  a  guaranty,  and  was  not  liable  even  to  a  bond  fide 
holder  (Foster  v.  Mackinnon,  1869,  L.  E.  4  C.  P.  704).  Such  cases  can 
hardly  occur  without  fraud  somewhere,  but  fraud  is  not  the  ground  of  the 
promisor  not  being  liable.  The  possibility  of  the  promisor  being  estopped 
by  waiver  of  all  inquiry,  or  by  negligence,  must  not  be  overlooked. 

(2)  The  person  of  the  promisee.  If  A.  induces  Z.  to  deal  with  hira  by 
pretending  to  be  M.,  not  only  is  Z.  not  bound  to  perform  any  promise  so 
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obtained,  but  actual  delivery  of  goods  by  Z.  to  A,  under  such  a  promise  is  no 
delivery  in  law,  and  passes  no  property  {Cundy  v.  Lindsay,  1878,  3  App. 
Cas.  459).  Apart  from  fraud,  A.  cannot  accept  an  offer  which  in  fact  was 
addressed  only  to  B.  {Boulton  v.  Jones,  1857,  2  H.  &  N.  564;  Boston  Ice  Co. 
V.  Potter,  1877,  123  Mass.  28). 

(3)  The  subject-matter  of  the  contract.  The  thing  {Couturier  v.  Hastie, 
1856,  5  H.  &  C.  673),  or  the  legal  interest  in  an  existing  thing  (Cooper  v. 
Phibls,  1867,  L.  E.  2  H.  L.  149,  170),  with  which  the  parties  intend  and 
purport  to  deal,  may,  unknown  to  both,  have  ceased  to  exist.  Sum  rei  emptio 
non  valet  {Bingham  v.  Bingham,  1748,  1  Ves.  Sen.  126).  If  the  real  facts 
are  not  unknown  to  both  parties,  we  have  a  question  of  either  fraud  or 
estoppel,  which  must  be  treated  somewhat  differently. 

Again,  the  parties,  notwithstanding  apparent  agreement  in  terms,  may 
mean  different  things.  This,  without  fault  on  either  side  introducing 
complications,  is  a  rare  but  possible  case  {Raffles  v.  Wichelhaus,  1864, 
2  H.  &  C.  906). 

Again,  there  may  be  an  agreement  applicable  in  terms  to  an  existing 
subject-matter,  which,  however,  has  not  some  specific  attribute  alleged  to  be 
essential  to  the  description  by  which  it  was  contracted  for,  though  not 
specified  in  terms.  In  such  a  case  a  buyer  seeking  to  avoid  the  contract 
must  show  not  only  that  he  expected  the  missing  attribute  {e.g.  meant  to  buy 
only  old  oats,  not  new),  and  the  seller  knew  it,  but  that  he  expected  it  as 
part  of  what  the  seller  was  contracting  to  give  him,  and  the  seller  knew 
this  {Smith  v.  Hughes,  1871,  L.  E.  6  Q.  B.  597).     This  also  is  a  rare  case. 

It  is  not  uncommon  for  parties  who  are  really  agreed  to  express  their 
intention  incorrectly.  In  many  such  cases  the  ordinary  rules  of  con- 
struction, and  knowledge  of  the  common  forms  of  instruments,  will  suffice 
to  collect  the  real  meaning  from  the  context.  Moreover,  courts  of  equity 
have  jurisdiction  to  rectify  instruments  in  accordance  with  the  true 
intention  on  having  clear  proof  of  what  that  intention  was.     See  Eectifi- 

CATION. 

Cases  may  occur  (practically  confined  to  actions  for  the  specific  per- 
formance of  agreements  for  selling  or  letting  land)  where  an  apparent 
agreement  cannot  be  enforced,  because  it  does  not  express  the  real  agree- 
ment, nor  yet  the  real  agreement,  because  it  cannot  be  proved  in  the  manner 
required  by  the  Statute  of  Frauds.     See  Vendor  and  Pukchaser. 

8.  Misrepresentation. — Parties  may  make  the  truth  of  any  statement  the 
basis  of  their  contract,  a  condition,  in  the  strict  and  proper  sense,  of  its 
validity  ;  and  this  either  by  embodying  it  in  terms  {Behn  v.  Burness,  1862, 
1  B.  &  S.  877  ;  3  B.  &  S.  751),  or,  where  the  contract  is  informal,  by  assuming 
it  in  the  course  of  the  negotiation  {Banncrman  v.  White,  1861,  10  C.  B. 
N.  S.  844).  They  may  also  stipulate,  as  is  constantly  done  in  leases, 
conditions  of  sale,  and  other  kinds  of  contracts,  that  breach  of  some 
particular  term  of  a  contract  by  one  party  shall  entitle  the  other  to  rescind 
the  whole.  Whether  and  how  far  they  have  done  any  of  these  things  is 
really  a  question  of  interpretation. 

It  remains  to  be  seen  in  what  cases  the  law  will  expect  a  party  who 
honestly  makes  an  erroneous  statement  inducing  a  contract,  and  not 
amounting  to  a  term  of  the  contract,  condition,  or  warranty,  to  know, 
without  any  special  notice  beyond  the  nature  of  the  contract,  that  the 
other  party  is  contracting  in  reliance  on  his  statement,  and  would  not  enter 
into  the  contract  otherwise.  Some  think  the  rule  of  equity,  now  the  rule  of 
all  English  courts,  to  be  that  innocent  misrepresentation  is  a  ground 
for  setting  aside  contracts  of  every  description  (Anson,  p.  154  ;  Indian  Con- 
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tract  Act,  ss.  18,  19).  This  is  obviously  not  so  with  the  contract  to  marry, 
where  even  fraud  has  no  effect  unless  such  as  to  exclude  any  real  consent 
{Ford  V.  Stier,  [1896]  Prob.  1)  ;  but  putting  aside  that  case  as  anomalous,  we 
cannot  reconcile  the  wide  rule  proposed  with  the  familiar  law  of  the  sale  of 
goods.  The  question  seems,  on  principle,  to  be  whether  the  particular  fact 
is  or  should  be  specially  within  the  knowledge  of  the  party  who,  however 
innocently,  mistakes  or  omits  to  state  it.  We  submit  that  there  is  no  duty, 
beyond  that  of  abstaining  from  fraud,  as  to  facts  equally  accessible  to  both 
parties  (see  Lord  Mansfield's  judgment  in  Carter  v.  Bochm,  1766,  3  Burr. 
1905) ;  but  that  as  to  facts  specially  within  the  knowledge  of  either  party 
(and  as  to  which,  therefore,  the  other  may  be  expected  to  rely  on  him)  he 
must  not  mislead  the  other,  however  innocently,  by  misstatement  or  even 
non-disclosure  of  them.  And  this  we  believe  to  be  the  real  result  of  the 
authorities.  "  In  all  cases  of  misrepresentation,  the  fundamental  question 
is  as  to  the  right  of  the  party  to  whom  the  representation  is  made  to  act 
upon  it"  (Harriman,  at  pp.  251,  252). 

The  chief  classes  of  contracts  to  which  this  principle  is  applied  are  those 
of  Insurance  (which  see)  and  sale  and  letting  of  land  (see  Vendor  and 
Purchaskr).  In  such  cases  misrepresentations  made  in  perfect  good 
faith,  and  even  misleading  combinations  of  statements,  say  by  a  vendor  and 
his  agent,  which  were  made  in  good  faith  and  true  as  regards  the  respective 
knowledge  of  their  makers  (Nottingham  Brick  Co.  v.  Butler,  1886, 
6  Q.  B.  D.  778),  have  constantly  been  held  sufhcient  ground  for  setting 
the  contract  aside. 

Uhcrrima  fides  is  rec^uired  in  the  relations  Ijetween  the  parties  to  con- 
tracts of  agency,  partnership,  and  to  a  certain  extent  suretyship,  at  all 
events  after  these  contracts  are  formed,  and  also  in  family  arrangements. 
Promoters  of  companies  are  under  special  duties  of  full  disclosure  de- 
veloped on  the  analogies  of  partnership  and  agency  (see  Company). 

9.  We  now  come  to  misrepresentation  which  is  wilfully  or  recklessly 
false,  as  being  made  with  knowledge  that  it  is  false  or  without  belief  that  it  is 
true.  This  is  Fraud  {q.v.  as  to  its  distinct  character  as  an  actionable  wrong), 
and  a  contract  obtained  l)y  fraud  is  always  at  least  voidable.  If  the 
fraud  is  such  as  to  induce  fundamental  mistake,  there  is  no  contract  at  all 
{supra,  p.  343),  but  the  fraudulent  party  will  be  bound  by  estoppel  if  the 
other  chooses  to  affirm  the  transaction.  Every  promise  includes  the  repre- 
sentation of  an  existing  intention  t(j  perform  it ;  therefore  a  promise  made 
with  the  intention  of  not  performing  it  is  fraudulent,  and  entitles  the  other 
party  to  rescind  the  contract  (see  Clov(/h  v.  L.  &  N.  W.  By.  Co.,  1871,  Ex. 
Ch.  L.  II.  7  Ex.  26). 

Note  that  the  fraud  (or,  where  innocent  misrepresentation  is  enough, 
misrepresentation)  which  will  make  a  contract  voidable  must  really  induce 
the  contract.  The  party  misled  must  have  contracted  in  reliance  on  the 
false  statement,  and  the  party  making  it  must  have  intended  him  to  rely 
on  it.  Preparations  for  a  deceit  which  is  not  executed  (as  patching  up  a 
flaw  to  baffle  an  inspection  which  is  never  made)  are  not  actionable  or 
contractual  fraud  {Horsfall  v.  Thomas,  1862,  1  H.  &  C.  90).  It  is  quite 
possible,  on  the  other  hand,  to  commit  fraud  with  good  intentions  for  all 
parties  {Polhill  v.  Walter,  1832,  3  Barn.  &  Adol.  114),  or  hoping  that  no 
harm  will  be  done  {Foster  v.  Charles,  1830,  7  Bing.  105). 

A  party  who  actually  knows  the  truth,  or  has  formed  his  own  opinion 
by  independent  inquiry  {Farrar  v.  Churchill,  1830,  135  U.  S.  609),  can  of 
course  not  be  deceived,  but  the  possession  of  means  of  knowledge  will  not 
be  held  equivalent  to  actual  knowledge,  for  a  man  may  be  put  off  inquiry 
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because  he  has  a  right  to  rely,  and  does  rely,  on  the  other's  information 
{Dyer  v.  Hargrave,  1805,  10  Ves.  at  p.  510 ;  8  K.  E.  39 ;  Redgrave  v.  Hurd, 
1881,  20  Ch.  D.  1). 

It  used  to  be  said  that  the  misleading  representation  must  be  of  mattei* 
of  fact.  But  the  better  opinion  seems  now  to  be  that  if  the  situation  of 
the  parties  makes  it  natural  and  reasonable  for  one  of  them  (say  an  illiterate 
person)  to  trust  the  other's  statement  of  matter  of  law,  such  a  case  is 
properly  treated  as  one  of  superior  knowledge  on  the  one  side  and  con-^ 
fidence  on  the  other,  and  is  within  the  general  rule  above  stated.  There 
is  not  believed  to  be  any  real  authority  to  the  contrary. 

10.  Consent  may  be  vitiated  not  only  by  not  being  rightly  informed,  but 
by  not  being  free.  It  may  be  extorted  by  coercion,  which  the  law  calls 
duress,  and  which,  under  strictly  limited  conditions,  may  render  a  contract 
voidable.  There  are  practically  no  modern  examples ;  but  as  to  the  pos- 
sibility of  compulsion  excluding  consent  altogether,  even  in  the  case  of 
marriage,  see  Scott  v.  Sebright,  1886,  12  P.  D.  21 ;  Ford  v.  Stier,  [1896] 
Prob.  1. 

But  where  parties  are  in  a  standing  relation  of  authority  of  any  kind, 
legal  or  moral,  on  the  one  side,  and  confidence  on  the  other,  the  equitable 
doctrine  of  Undue  Influence  (q.v.  for  details)  meets  the  difficulty  of  proving 
coercion  or  fraud  specifically,  by  throwing  on  the  superior  party  the  burden 
of  upholding  the  fairness  of  any  donation  or  beneficial  contract  obtained 
by  him  from  the  inferior.  In  many  common  cases  (parent,  guardian, 
trustee,  medical  attendant,  legal  adviser,  spiritual  director,  and  the  like) 
the  existence  of  general  authority  or  influence  is  presumed  from  the  well- 
known  character  of  the  relation.  In  other  cases  it  may  be  proved,  and 
when  this  is  done  the  same  consequences  follow  {Morley  v.  Lotiqhnan,  [1893] 

1  Ch.  736).  On  the  whole  subject  Allcard  v.  Skinner,  1887,  36  Ch.  D. 
145,  is  the  modern  leading  case.  Practically,  the  donee  will  hardly  ever 
succeed  without  showing  that  the  donor  had  access,  at  least,  to  independent 
advice. 

It  has  once  or  twice  been  laid  down  in  unguarded  terms  that  in  all 
cases  of  voluntary  gift  the  donee  is  bound  to  show  that  the  transaction  is 
righteous.  Whether  this  be  natural  justice  or  not,  it  is  not  the  law.  But 
it  is  true  that  the  presumption  against  undue  influence  is  applied  with 
special  strictness  to  voluntary  settlements,  and  good  intentions  on  the  part 
of  the  controlling  party  are  no  defence  (Button  v.  Thompson,  1883,  23 
Ch.  D.  278)  ;  also  to  oppressive  money-lending  bargains  with  "  expectant 
heirs  "  and  persons  in  distressed  circumstances  ;  O'Borke  v.  Bolinghroke,  1877, 

2  App.  Cas.  814,  marks  the  modern  limits  of  interference.  Authorities  are 
collected  in  Fry  v.  Lane,  1888,  40  Ch.  D.  312  ;  and  see  Catching  Bargains. 

This  jurisdiction  has  been  recently  and  effectively  applied  in  British 
India,  though  not  adequately  recognised  in  the  Codes  (see  Rajah  Mokham 
Singh  v.  Rajah  Rup  Singh,  1893,  L.  E.  20  Ind.  App.  127). 

A  contract  voidable  for  any  of  the  above-mentioned  causes  may  be 
avoided  or  affirmed  at  his  election  by  the  party  entitled ;  and  acting  on  the 
contract  as  subsisting,  or  acquiescence,  may  be  equivalent  to  affirmative 
election  not  only  as  against  third  parties  who  have  acquired  interests  under 
the  transaction  in  good  faith  and  for  value  {Clough  v.  L.  &  N.  W.  Ry.  Co., 
1871,  L.  E.  7  Ex.  26),  but  also,  though  less  easily,  as  against  the  party  in  fault 
{Allcard  v.  Skinner,  1887,  36  Ch.  D.  145).  Acquiescence,  i.e.  failure  to 
rescind  within  a  reasonable  time,  does  not  depend  on  lapse  of  time  alone ; 
the  conduct  of  the  parties  must  be  considered  {Rochefoucauld  v.  Roustead, 
[1897]  1  Ch.  196,  211,  C.  A.). 
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11.  Unlawful  Agreements. — The  general  rule  that  the  free  and  deliberate 
intention  of  the  parties  governs  matters  of  contract  is  overridden,  not  only 
where  the  performance  of  the  agreement  would  involve  acts  contrary  to 
law,  but  in  divers  cases  where,  for  paramount  reasons  of  policy,  the  Courts, 
though  they  cannot  punish  or  restrain  performance,  refuse  their  aid  in 
enforcing  it. 

Thus  agreements  to  commit  criminal  offences  or  frauds,  to  marry  within 
the  prohibited  degrees,  or  live  in  illicit  intercourse,  are  all  void  at  law. 
Questions  which  may  arise  are  (a)  whether  an  agreement  really  con- 
templates unlawful  acts,  or  is  a  step  in  a  larger  transaction  unlawful  as  a 
whole  {Fisher  v.  Bridges,  1854,  3  El.  &  Bl.  642) ;  (h)  whether,  where  non- 
compliance with  statutory  provisions  is  involved,  those  provisions  were 
strictly  prohibitive  or  not  (omissions  to  stamp  documents,  take  out  licences, 
etc.).     The  text-books  must  be  consulted  for  details. 

As  regards  agreements  which,  on  grounds  of  public  policy,  are  not 
enforceable,  though  there  is  no  law  to  prevent  the  parties  from  performing 
them  if  they  choose,  the  kinds  most  fruitful  of  modern  case-law  have  been 
wagers  and  contracts  relating  to  the  payment  of  Ijets  (with  great  com- 
plication from  statutes ;  see  Gaming  Acts  ;  Wagers  ;  and  Anson,  pp. 
186-195),  and  agreements  in  restraint  of  trade.  As  to  these  last  the  govern- 
ing decision  is  now  Maxim- Nor denfelt  Co.  v.  Nordenfelt,  [1894]  App.  Cas.  535. 
The  old  fixed  rules  as  to  limits  of  space  are  no  longer  of  authority,  and  a 
contract  in  restraint  of  trade  is  good  if  (whether  under  seal  or  not)  it  is 
made  for  valuable  (not  necessarily  adequate)  consideration ;  if  the  restraint 
undertaken  by  the  promisor  does  not  exceed  what  may  be  reasonably 
required  for  the  protection  of  the  promisee ;  and  if  there  is  no  manifest 
injury  to  the  public  interest.     See  Eestraint  of  Trade. 

12.  Imjjossibilitg  is  not  really  a  substantive  ground  of  avoiding  con- 
tracts any  more  than  mistake.  Where  performance  appears  to  be,  or  to 
have  become,  impossible,  it  has  to  be  considered  whether  the  promise  was 
really  serious  and  unconditional.  As  to  the  first  point,  the  law  is  made  for 
reasonable  men,  and  the  usual  signs  of  consent  are  no  longer  acceptable  if 
the  matter  is,  on  the  face  of  it,  such  as  no  reasonable  man  could  under- 
take. Either  the  parties  were  not  serious  or  they  did  not  understand  the 
effect  of  the  promise  as  framed.  This  would  seem  to  be  the  key  to  such 
cases  as  that  of  a  promise  to  deliver  two  grains  of  rye  on  a  Monday,  and 
four,  eight,  and  so  on  in  geometrical  progression  on  alternate  Mondays  for 
a  year  {Thornborow  v.  Whitacre,  1706,  2  Raym.  (Ld.)  1164);  which,  how- 
ever, are  of  no  modern  practical  interest.  The  other  point  is  often  material. 
It  may  be  put  thus:  Did  the  promisor  contract  Eubject  to  an  implied 
exception  in  case  performance  should,  unknown  to  the  parties,  be 
impossible,  or  become  so  by  inevitaljle  accident  ?  or  did  he  warrant  that 
performance  should  be  and  continue  possible  in  fact  and  in  law  ?  This  is 
a  matter  of  interpretation  ;  but,  as  parties  often  omit  to  explain  their 
intentions  with  regard  to  contingencies  which  in  truth  they  never  thought 
of,  it  has  been  found  needful  to  lay  down  rules  for  guidance  in  such 
cases. 

Generally  a  man  is  not  held  to  warrant  possibility  in  law,  i.e.  is 
discharged  from  his  promise  if  performance  is  subsequently  forbidden  or 
otherwise  becomes  impossible  by  operation  of  law  {Bailey  v.  De  Crespigny, 
1869,  L.  E.  4  Q.  B.  180). 

One  is  not  held  to  warrant  possibility  in  fact  in  the  following  cases  :— 
Agreements  relating  to  a  specific  subject-matter  the  existence  of  which  is 
assumed  by  both  parties,  but  which  in  truth  does  not  exist  at  the  date  of 
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the  agreement  {Clifford  v.  Watts,  1871,  L.  K.  5  C.  P.  577 ;  Sale  of  Goods  Act, 
1893,  s.  5),  or  between  that  date  and  the  time  for  performance  is  destroyed 
by  accident  beyond  the  parties'  control  {Taylor  v.  Caldwell,  1863,  3  B.  &  S. 
826  ;  Appleby  v.  Myers,  1867,  L.  E.  2  C.  P.  651),  or  fails  to  be  produced 
{Howell  V.  Coupland,  1876,  1  Q.  B.  D,  258) ;  agreements  for  personal 
service  which  become  impossible  by  the  death,  sickness,  or  the  like  of  the 
person  who  was  to  perform  them  {qii.  how  far  this  would  apply  to  any  case 
where  there  is  a  remedy  over  against  a  third  person,  e.g.  disablement  by 
negligence  of  a  railway  or  shipping  company)  {Rohinson  v.  Davison,  1871, 
L.  E.  6  YjX.  269).  But  in  other  cases  there  is  no  general  presumption  that 
impossibility  or  difficulty  of  performance  was  intended  to  be  an  excuse 
(see  Anson,  pp.  322,  323). 

Impossibility  caused  by  default  of  either  party  is  only  one  form  of 
breach  of  contract  (see  below). 

13.  Interpretation  of  Contracts. — The  fundamental  question  is  what  the 
promisor  gave  the  promisee  a  right  to  expect,  and  the  fundamental  rule  for 
ascertaining  this  is  that  "  in  all  deeds  and  instruments  the  language  used 
by  one  party  is  to  be  construed  in  the  sense  in  which  it  would  be 
reasonably  understood  by  the  other "  (per  Blackburn,  J.,  Fovjkes  v.  Man- 
chester a  Old  London  Assurance  Association,  1863,  3  B.  &  S.  917,  929  (this 
supersedes  Paley's  attempted  definition,  which  has  nevertheless  been 
discussed  much  later)).  Not  only  the  detailed  rules  of  construction,  but 
many  rules  of  evidence,  and  the  whole  law  of  estoppel,  are  developments  of 
the  same  principle. 

We  have  to  know  first  what  were  the  terms  of  a  contract  (evidence), 
and  then  what  was  its  efiect  (construction). 

As  to  evidence :  the  terms  of  a  contract,  if  and  so  far  as  expressed  in 
writing  by  the  parties,  may  not  be  contradicted  by  oral  evidence,  and  tliis 
is  the  rule  of  equity  as  well  as  of  law  {Price  v.  Byer,  1810,  17  Ves.  356, 
364 ;  11  E.  E.  102, 107).  But  it  may  be  shown  that  a  document  which  looks 
like  an  agreement  was  not  a  concluded  agreement  at  all  {Fym  v.  Camphell, 
1856,  6  El.  &  Bl.  370  ;  Fattle  v.  Hornihroolc,  [1897]  1  Ch.  25).  As  to 
the  admission  of  "  collateral  agreements  "  not  inconsistent  with  a  principal 
contract  even  by  deed,  Erskine  v.  Adcane,  1873,  L.  E.  8  Ch.  756,  766; 
Angell  v.  Duke,  1875,  L.  E.  10  Q.  B.  174:  no  separate  consideration  is 
required  for  such  agreements,  which  are  in  the  nature  of  w^arranties. 

Particular  terms  may  be  explained  by  proof  of  their  conventional 
meaning  in  local  or  trade  usage,  and  customary  terms  (not  inconsistent 
with  tlie  express  terms)  may  be  added,  on  the  ground  that  the  parties 
meant  to  contract  with  reference  to  the  known  usage,  "  not  to  alter  the 
contract,  but  to  show  what  the  contract  is  "  {Grant  v.  Maddox,  15  Mee.  &  W. 
737).     See  the  notes  to  Wigglesworth  v.  Dallison  in  1  Sm.  L.  C. 

As  to  construction :  the  general  rules  for  the  construction  of  instru- 
ments in  writing  are  applicable  (as  to  which,  see  Elphinstone,  Norton  and 
Clark  on  the  Interpretation  of  Deeds).  The  intention  of  the  parties 
must  be  collected  from  the  expression  of  it  as  a  whole  {Ford  v.  Beech, 
1848,  11  Q.  B.  at  p.  866),  that  is,  from  expressed,  not  from  conjectured, 
intention  (Jessel,  M.  R,  in  Smith  v.  Lucas,  1881,  18  Ch.  D.  at  p.  542). 

In  some  well-known  classes  of  instruments  (as  mortgages,  bonds, 
marine  policies)  the  common  forms  have  received  an  artificial  construction 
by  a  series  of  judicial  decisions  originally  intended  to  control  rather  than 
to  effectuate  the  intention ;  they  are  now  used  with  full  knowledge  of 
that  construction,  and  with  the  intent  that  they  shall  bear  it  ( Wallis  v. 
Smith,  1882,  21  Ch.  D.  243,  254). 
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14.  Discharge  of  Contracts. — The  obligation  of  a  contract  may  be 
determined  by  agreement  of  the  parties  before  performance ;  by  perform- 
ance, inchiding  tender  when  deemed  equivalent  to  performance ;  by  breach ; 
and,  in  particular  cases,  by  operation  of  law. 

As  to  discharge  by  agreement,  performance  may  be  dispensed  with 
either  by  a  release  under  seal,  which  needs  no  consideration,  or  by  an 
agreement  without  deed,  which  must  be  a  mutual  agreement  satisfying  the 
conditions  of  a  new  contract,  though  tlie  common  form  is  to  plead  it 
simply  as  discharge  {King  v.  Gillett,  1840,  7  Mee.  &  W.  55).  A  contract 
consisting  of  mutual  promises  is  well  discharged  by  mutual  agreement  alone  ; 
the  discharge  of  each  promise  being  the  consideration  for  the  discharge  of  the 
other.  Where  there  has  been  performance  on  one  side,  the  discharge  of 
the  promise  remaining  unexecuted  requires  a  fresh  consideration ;  but  there 
is  an  exception  to  this  rule  as  to  negotiable  instruments  governed  by  the 
law  merchant  {Foster  v.  Dawhcr,  1851,  6  Ex.  Eep.  839 ;  see  now  Bills  of 
Exchange  Act,  1882,  s.  62). 

An  agreement  required  by  law  to  be  in  writing  cannot  be  superseded  or 
varied  by  a  fresh  agreement  not  in  writing.  But  where  the  agreement,  if 
not  in  writing,  is  not  void,  but  only  not  enforceable  (as  by  sec.  4  of  the 
Statute  of  Frauds),  it  seems  that  a  discharge  by  oral  agreement  is  good 
{Goss  V.  Lord  Nugent,  1833,  5  Barn.  &  Adol.  58).  An  attempted  variation  of 
such  a  contract  cannot  be  treated  as  rescinding  it  {Noble  v.  Ward  in  Ex.  Ch. 
1867,  L.  E.  2  Ex.  135  ;  see  per  Willes,  J.,  at  p.  138) ;  but  this  does  not  mean 
that  a  plaintiff'  who  has  voluntarily  waived  some  part  of  the  defendant's 
performance  cannot  afterwards  sue  if  he  is  ready  and  willing  to  perform 
his  part  of  the  original  terms  {Hickman  v.  Haynes,  1875,  L.  E.  10  C.  P. 
590 ;  Plevins  v.  Doivning,  1876,  1  C.  P.  D.  220). 

As  to  the  discharge  of  a  promisor  in  consideration  of  the  substituted 
liability  of  a  new  party,  see  Novation. 

The  terms  of  the  original  contract  may  include  an  agreement  that  it 
shall  be  discharged  in  one  or  more  specified  events.  Such  provisions  are 
called  conditions  subsequent  when  they  do  not  involve  any  option  or  further 
act  of  the  parties  as  part  of  the  contingency  which  is  to  determine  the 
contract.  The  "  excepted  risks  "  of  charter-parties  and  contracts  of  carriage 
are  conditions  subsequent.  Optional  powers,  express  or  annexed  by  custom, 
to  determine  or  continue  particular  kinds  of  contracts  by  notice,  are  of 
constant  occurrence.  Tenancy  from  year  to  year  is  a  familiar  example. 
Express  option  to  rescind  in  certain  events  is  common  in  contracts  for  the 
sale  of  land  (see  Vendor  and  Purchaser  ;  Conditions  of  Sale). 

15.  Performance  of  a  contract  means  performance  of  its  terms  and  the 
whole  of  its  terms,  not  the  offer  of  something  different  which  the  promisor 
alleges  will  do  as  well  (see  Bowes  v.  Shand,  1877,  2  App,  Cas.  455 ;  Filley  v. 
Pope,  1885,  115  U.  S.  213;  Renter  v.  Sala,  1879,4  C.  P.  D.  239).  The 
promisee  inust  not  be  put  to  any  risk  or  trouble  which  he  has  not  under- 
taken {Levy  V.  Green,  in  Ex.  Ch.  1859,  1  El.  &  El.  969). 

What  will  be,  in  fact,  sufficient  performance  must  always  depend  on  the 
nature  and  terms  of  the  contract.  Eules  as  to  time  and  place  such  as  the 
older  books  give  are  only  auxiliary.  So  far  as  these  are  of  modern  practical 
use,  they  may  be  found  in  Startup  v.  Macdonald,  1843,  6  Man.  &  G.  593. 

As  to  tender,  which  seldom  comes  in  question  now,  see  Leake,  739-747, 
or  Anson,  284,  285. 

The  equitable  rule  that  time,  in  agreements  for  the  sale  of  land,  is  "  of 
the  essence  of  the  contract "  only  when  a  special  intention  of  the  parties  to 
that  effect  appears  (see  Vendor  and  Purchaser)  does  not  apply  to  mer- 
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cantile  contracts  (see  Eeuter  v.  Sala,  4  C.  P.  D.  at  p.  249 ;  Norrington  v. 
Wright,  115  U.  S.  at  p.  203). 

16.  Breach  of  Contract. — This  may  happen  in  three  ways — prevention, 
refusal,  and  default  active  or  passive.  When  a  promisor  has  broken  his 
contract,  the  promisee  acquires  a  right  of  action  for  the  breach,  and  can  sue 
for  Damages,  or  in  appropriate  cases  Specific  Performance  (see  those  titles). 
Sometimes  the  promisee  is  also  discharged  from  performance,  or  further 
performance,  on  his  own  part. 

As  to  prevention :  if  the  promisor  disables  himself  from  performance 
even  before  the  time,  it  is  a  breach  (21  Edw.  IV.  54,  pi.  26,  Maiiis  case,  5 
Co.  Eep.  20  h).  So  if  the  promisee  prevents  the  promisor  from  performing 
his  part,  the  promisor  is  discharged  {Baymond  v.  Minton,  1866,  L.  E. 
1  Ex.  244,  and  see  Eohcrts  v.  Bury  Commissioners,  1870,  L.  E.  5  C.  P. 
310,  329). 

As  to  refusal :  a  total  refusal  to  perform  discharges  the  other  party 
from  doing  more  on  his  part,  and  entitles  him  to  recover  for  what  he  has 
already  done  (jMavor  v.  Fyiie,  1825,  3  Bing.  at  p.  288  ;  28  E.  E.  626  ;  Withers 
V.  Beynolcls,  1831,  2  Barn.  &  Adol.  882).  Eefusal  before  the  time  for 
performance  may  be  treated  as  an  immediate  breach  at  the  other  party's 
election  {Frost  v.  Knight,  1872,  in  Ex.  Ch.  L.  E.  7  Ex.  Ill;  Synge  v. 
Synge,  [1894]  1  Q.  B.  466,  C.  A.) ;  provided  that  the  refusal  is  absolute, 
and  the  election  exercised  in  due  time  {Johnstone  v.  Milling,  1886,  16 
Q.  B.  D.  460). 

Default  or  failure  in  performance  without  excuse  is,  of  course,  a  breach. 
The  chief  question  under  this  head,  besides  that  of  the  measure  of  damages, 
has  been  as  to  the  effect  on  the  other  party's  obligations  where  the  contract 
consists  of  mutual  promises.  This  depends  on  the  intention  of  the  parties 
as  shown  by  the  whole  contract.     Their  meaning  may  be  that — 

{a)  Performance  of  some  term,  or  even  of  the  whole,  must  be  complete 
on  one  side  before  anything  is  due  on  the  other  (conditions  precedent). 
Generally  a  party  is  entitled  to  some  compensation  for  what  he  has  actually 
done  under  the  contract,  if  the  performance  is  divisible  into  portions  having 
any  separate  value  ;  but  it  may  be  stipulated  that  only  by  performance  of  the 
whole  shall  anything  at  all  be  earned  {Cutter  v.  Fowell,  1795,  6  T.  E.  320 ; 
3  E.  E.  185) ; 

(&)  Performance  on  the  one  side  is  to  depend  on,  and  go  along  with, 
performance  on  the  other,  as  when  goods  are  to  be  paid  for  as  and  when 
delivered  (reciprocal  or  concurrent  conditions)  ; 

(c)  Performance  on  either  side  is  to  be  due  without  regard  to  perform- 
ance on  the  other,  and  the  only  remedy  for  non-performance  in  any  point  is 
to  be  in  damages  (independent  promises). 

The  attempt  to  lay  down  fixed  rules  of  law  as  to  this  has  been  abandoned 
for  quite  a  century.  "  Whether  covenants  be  or  be  not  independent  of  each 
other  must  depend  on  the  good  sense  of  the  case,  and  on  the  order  in  which 
the  several  things  are  to  be  done  "  (Lord  Kenyon  in  Morton  v.  Lamb,  1797, 
7  T.  E.  125  ;  4  E.  E.  395).  Such  rules  as  are  approved  by  modern  authorities 
(see  notes  to  Fordage  v.  Cole,  1  Wms.  Saund.  551)  are  only  canons  of  construc- 
tion which  will  always  yield  to  the  manifest  intention  of  the  parties.  A  term 
not  so  material  that,  looking  to  the  contract  as  a  whole,  performance  of  the 
residue  would  be  something  different  in  substance  from  what  was  bargained 
for,  is  not  presumed  to  be  a  condition  precedent  {Bettini  v.  Gye,  1876,  1  Q. 
B.  D.  183). 

As  to  the  difficulties  raised  in  this  connection  upon  contracts  for  the 
delivery  of  goods  by  instalments,  see  Sale  of  Goods.     Mersey  Steel  and.  Iron 
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Co.  V.  Naylor,  1884,  9  App.  Cas.  434;  Mrrington  v.  Wo^ight,  1885,  115  U.  S. 
189,  are  the  latest  leading  avithorities.  The  Sale  of  Goods  Act,  s.  31, 
purposely  leaves  the  question  open. 

[Authorities. — Text-books  (not  including  monographs  on  any  special 
classes  of  contracts,  or,  except  Mr.  Langdell's  classical  series  of  dissertations, 
books  not  published  or  re-eclited  within  the  last  ten  years);  Addison  (9th  ed., 
1892);  Anson  (8th  ed.,  1895);  Chitty  (13th  ed.,  1896);  Clark  Hare  (Boston, 
Mass.  1887) ;  Harriman  (Boston,  Mass.  1896) ;  Keener,  Quasi-Contracts  (New- 
York,  1893) ;  Langdell  (2nd  ed.,  Boston,  Mass.  1880) ;  Leake  (3rd  ed.,  1892) ; 
Parsons  (8th  ed.,  Boston,  Mass.  1893) ;  Pollock  (6th  ed.,  1894)  ;  Finch's 
Select  Cases  (2nd  ed.,  1896);  Fry  on  Sjyecific  Performance  (3rd  ed.,  1892); 
Keener's  Select  Cases  on  Quasi-Contracts  (2  vols.,  Cambridge,  Mass.  1888-89).] 

As  to  Assignments  of  Choses  in  Action,  including  contracts,  see 
vol.  i.  p.  352. 


Contract  Note. — In  the  Stamp  Act,  1891,  a  contract  note  means 
the  note  sent  by  a  broker  or  agent  to  his  principal  (except  where  such 
principal  is  himself  acting  as  broker  or  agent  for  a  principal)  advising  him 
qf  the  sale  or  purchase  of  any  stock  or  marketable  security.  Each  advice 
as  to  a  different  description  of  stock  is  a  separate  note.  The  duty  is  six- 
pence, denoted  by  an  adhesive  stamp,  to  be  cancelled  by  the  person  by 
whom  the  note  is  executed  (s.  52).  The  stamp  was  increased  to  one 
shilling,  by  the  Stamp  Act,  1893,  where  the  note  is  for  or  in  respect  of 
any  stock  or  marketable  security  of  the  value  of  £100  or  upwards.  The 
stamp  duty  may  be  added  to  the  charge  for  brokerage  or  agency  (56  Vict. 
c.  7).  The  penalty  for  not  stamping  a  note  made  on  the  purchase  to  a 
value  of  £5  or  upwards  is  £20,  and  the  broker  can  have  no  legal  claim  for 
brokerage  commission  or  agency  with  reference  to  the  sale  or  purchase  of 
any  stock  or  marketable  security  of  the  value  of  £5  or  upwards  mentioned  or 
referred  to  in  the  note,  unless  the  note  is  duly  stamped  (Act  of  1891,  s.  53). 
But  if  the  broker  carries  over  stock  without  making  a  contract  note, 
although  he  incurs  a  penalty  of  £20  (Act  of  1891,  s.  53  (1)),  he  can  recover 
commission  {Lcaroyd  v.  Bracken,  [1894]  1  Q.  B.  114). 

See  Bought  and  Sold  Notes  and  Broker. 


Contractor. — The  principle — respondeat  sujjei'ior — upon  which  a 
master  is  held  responsible  for  the  unlawful  acts  of  his  servant,  done  in  the 
course  of  the  servant's  employment,  does  not  extend  to  make  an  employer 
responsible  for  the  unlawful  act  of  a  person,  not  in  his  service,  with  whom 
he  has  contracted  to  do  the  work,  in  the  course  of  which  the  default 
occurred.  Such  a  person  is  commonly  described  in  this  connection  as  "  an 
independent  contractor."  Below  he  is  called  a  "  contractor "  simply.  A 
contrary  view  formerly  prevailed  (see  Bush  v.  Steinman,  1799,  1  Bos.  & 
Pul.  404),  but  it  is  now  overruled  {Allen  v.  Ilayvjard,  1845,  7  Q.  B.  960 ; 
Reedie  v.  L.  &  N.-W.  By.  Co.,  1849,  4  Ex.  Hep.  244).  Thus  the  owner  of  a 
carriage  is  not  liable  for  the  coachman's  negligence  if  he  is  not  negligent 
himself,  and  the  coachman  is  not  his  servant,  but  is  hired  with  the  horses 
from  a  job-master  {Quarman  v.  Burnett,  1840,  6  Mee.  &  W.  499 ;  Jones  v. 
Corporation  of  Liverpool,  1885,  14  Q.  B.  D.  890 ;  Donovan  v.  Laing,  etc.. 
Syndicate,  [1893]  1  Q.  B.  629).  Nor  is  a  builder  liable  for  the  defaults  of  a 
gasfitter  with  whom  he  has  contracted  for  the  gas-fitting  {Baj)son  v.  Cubitt, 
1842,  9  Mee.  &  W.  710),  nor  the  owner  of  a  bullock  for  the  negligent  driv- 
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ing  of  a  licensed  drover  whom  he  has  engaged  to  drive  it  {Milligan  v.  Wedge, 
1840,  12  Ad.  &  E.  737).  The  latest  authority  is  Hardaker  v.  Idle  District 
Council,  [1896]  1  Q.  B.  335. 

Fixed  Property. — It  makes  no  difference  that  the  work  to  be  done  by 
the  contractor  is  in  connection  w^ith  land  or  houses  {Reedie  v.  L.  &  N.-  W. 
Ry.  Co.,  supra),  the  distinction  taken  by  Littledale,  J.,  in  Laugher  v. 
Pointer,  1826,  5  Barn.  &  Cress.  547,  having  been  abandoned.  In  Reedie  v. 
L.  &  iV.-  W.  Ry.  Co.  the  injury  was  caused  by  a  contractor's  workman 
having  negligently  allowed  a  stone  to  fall  from  a  bridge  upon  which  his 
master  was  engaged,  and  the  owners  of  the  bridge  were  held  not  to  be 
liable.     (But  see  the  exceptions  below.) 

Exceptions. — 1.  The  employer  is  liable  in  respect  of  the  act  which  he 
has  directed  to  be  done.  What  the  rule  exempts  him  from  is  the  negligence 
("  collateral  negligence,"  per  Lord  Blackburn  in  Dalton  v.  Angus,  1881,  6 
App.  Cas.  at  p.  829)  of  the  contractor  in  doing  the  work.  So  where  the 
contractor  was  engaged  to  open  the  street  in  order  to  lay  gas  pipes,  the 
employer  having  no  right  to  open  it  {Ellis  v.  Sheffield  Gas  Co.,  1853,  2  El.  & 
Bl.  767),  or  to  dig  away  ground  in  which  a  neighbouring  owner  had  a  right 
of  support  {Angus  v.  Dalton,  1878,  4  Q.  B.  D.  162 ;  6  App.  Cas.  740),  the 
employer  was  liable  for  the  consequences,  and  the  same  result  follows  if  the 
work  cannot  be  done  in  a  lawful  manner  {Peachey  Y.Roland,  1853, 13  C.  B.  182). 

2.  Where  the  work  is  necessarily  dangerous,  unless  special  precautions 
are  taken,  the  employer  must  see  that  sufficient  precautions  are  taken  by 
the  contractor  at  his  peril,  and  he  will  be  liable  for  the  neglect  of  the  requisite 
precautions  to  any  person  injured,  and  this  notwithstanding  that  he  may  have 
expressly  contracted  that  they  shall  be  taken.  He  has,  of  course,  his  remedy 
over  against  the  contractor.  The  leading  cases  on  this  exception  have  been 
cases  of  injury  to  neighbouring  property  in  pulling  down  houses  by 
which  it  was  supported  {Boiocr  v.  Peate,  1876,  1  Q.  B.  D.  321 ;  approved 
in  Angus  v.  Dalton,  supra;  Hughes  v.  Percival,  1883,  8  App.  Cas.  443). 
To  escape  liability  in  such  cases  the  .  employer  must  show  that  the 
contractor  was  not  acting  within  the  scope  of  his  contract,  but  was 
a  trespasser  when  he  did  the  act  complained  of  {Black  v.  Christ- 
church  Finance  Co.,  [1894]  App.  Cas.  48).  In  the  last  case  the  defendant 
employed  a  contractor  to  burn  the  grass  on  his  estate,  directing  him  to  do 
the  work  at  a  safe  season.  The  contractor  disregarded  the  direction,  and  the 
fire  spread  to  an  adjoining  estate.  The  employer  was  held  to  be  liable.  In 
Picard  v.  Smith,  1861,  10  C.  B.  N.  S.  470,  the  defendant  employed  a  con- 
tractor to  deliver  coals  at  a  station  refreshment-room,  and  for  that  purpose 
to  open  a  trap-door  in  the  platform  (Beven,  Negligence  in  Law,  p.  493). 

3.  Where  the  employer  is  under  a  statutory  duty  to  do  the  work  in  a 
particular  manner,  as  to  make  a  bridge  without  interrupting  the  traffic, 
and  the  contractor  does  it  in  a  different  manner  {Gray  v.  Pullen,  1864,  5 
B.  &  S.  970;  Hole  v.  Sittinghourne  Ry.  Co.,  1861,  6  H.  &  N.  488;  see 
further,  Hardakei'  v.  Idle  District  Council,  [1896]  1  Q.  B.  335). 

4.  Where  the  contractor's  default  occasions  a  nuisance,  for  which  the 
employer  is  liable  as  an  occupier  {Tarry  v.  Ashton,  1876,  1  Q.  B.  ~D.  314); 
e.g.  where  the  contractor  fixes  a  dangerous  lamp  to  the  employer's  house 
so  that  it  overhangs  the  highway  {I.e.).  The  mere  fact  that  the  default 
itself  is  a  nuisance  does  not  make  the  employer  liable  {Overton  v.  Freeman, 
1851,  11  C.  B.  867). 

In  the  excepted  cases  both  the  contractor  and  the  employer  are  liable 
for  the  wrong  {Le  Maitre  v.  Davis,  1881,  19  Ch.  D.  281 ;  see  Gray  v. 
Pullen,  supra). 
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Contractor  or  Servant. — The  question  is  whether  the  relation  of  master 
and  servant  existed  between  the  man  who  actually  caused  the  injury  and 
the  defendant  at  the  time  of  the  accident.  The  employer  of  a  contractor 
may,  for  example,  have  temporarily  assumed  control  of  the  workman  (see 
Pendlehury  v.  Grecnhalgh,  1875,  1  Q.  B.  D.  36) ;  or  he  may  have  hired  plant 
or  machinery  and  also  the  workman  to  use  it  {Murray  v.  Currie,  1870,  L.  E. 
6  C.  r.  24;  Oldfield  v.  Furness  Co.,  1893,  9  T.  L.  R  515).  In  such  cases 
the  owner  of  the  plant  and  machinery  is  not  liable  (Donovan  v.  Zaing,  etc.. 
Syndicate,  [1893]  1  Q.  B.  629),  but  the  employer  is. 

The  test  whether  a  man  employed  to  do  work  is  a  servant  or  an  inde- 
pendent contractor  is  the  question :  does  the  employer  exercise,  or  has  he 
the  right  to  exercise,  control  ("  personal  control,"  StejjJien  v.  Thurso  Com- 
missioners, -1876,  3  Sess.  Ca.  4  Ser.  535)  over  the  workman  {Martin  v. 
Temperley,  1843,  4  Q.  B.  298 ;  Donovan  v.  Laing,  etc.,  Syndicate,  supra),  and 
direct  hiin  how  to  do  his  work?  {Sadler  v.  Hemlock,  1855,  4  El.  &  Bl,  570 ; 
Buth  v.  Surrey  Commercial  Dock  Co.,  1891,  8  T.  L.  E.  116).  If  so,  the  relation 
is  that  of  master  and  servant.  A  contractor  does  not  become  a  servant, 
nor  his  workmen  the  servants  of  the  employer,  because  the  employer  has 
stipulated  for  the  right  to  dismiss  the  workmen  {Reedie  v.  L.  &  N'.-  W.  By. 
Co.,  1849,  4  Ex.  244),  nor  because  the  contractor  is  in  the  service  of  the 
employer  to  do  other  work  {Knight  v.  Fox,  1850,  5  Ex.  Eep.  721 ;  Overton  v. 
Freeman,  1851,  11  C.  B.  867). 

The  facts  of  a  case  may  raise  a  presumption  that  the  defaulting  work- 
man was  not  in  the  service  of  the  defendant,  as  where  a  householder  was 
sued  for  an  injury  done  by  a  workman  who  was  repairing  the  roof  of 
the  house,  such  work  being  commonly  done  by  a  contractor  ( Well/arc  v. 
Z.  B.  &  S  C.  By.  Co.,  1869,  L.  E.  4  Q.  B.  693,  at  p.  696). 

Common  Employment. — The  doctrine  of  common  employment,  which 
prevents  a  servant  suing  his  master  for  injuries  caused  by  a  fellow-workman 
engaged  in  the  same  employment,  does  not  apply  between  the  servants  of  a 
contractor  and  the  servants  of  an  employer.  For  its  application  both  the 
defaulting  and  the  injured  workmen  must  have  been  the  servants  of  the 
defendant  at  the  time  of  the  accident  {Johnson  v.  Zindscy,  [1891]  App.  Cas. 
371 ;  Cayricron  v.  Mystrom.,  [1893]  App.  Cas.  308).  Mr.  Beven  suggests  that 
a  distinction  taken  in  some  of  the  cases  on  this  point  may  be  described  as 
that  between  a  "  sub-contractor  "  and  an  "  independent  contractor,"  "  where 
the  relation  is  one  of  contract  in  independent  work  and  not  of  co-operation 
in  common  work"  (p.  819 ;  see  Turner  v.  C  E.  By.  Co.,  1875,  33  L.  T.  N.  S. 
431),  but  the  cases  in  the  House  of  Lords  (above  cited)  appear  to  lay  down 
a  general  rule. 

[Autho7'ities. — See  generally  Beven,  Negligence  in  Zaw,  bk.  iv.  ch,  iii., 
and  Story  on  Agency,  ss.  453,  454.  See  also  Cab;  Highway;  Extra- 
ORDiNAiiY  Traffic  ;  and  Specification.] 


Contrary  Intention. — In  many  statutes  provisions  are  made 
respecting  the  effect  or  construction  of  documents  unless  a  contrary  inten- 
tion is  shown  or  expressed.  Some  decisions  as  to  what  constitutes  a  con- 
trary intention  in  particular  cases  will  be  found  collected  in  Stroud'a 
Judicial  Dictionary  {s.v.). 

As  to  the  Wills  Act,  see  Will  ;  as  to  Locke  King's  Acts,  see  Locke. 
King's  Acts  ;  and  Theobald  on  Wills,  4th  ed.,  p.  140. 

The  latest  authority  on  the  meaning  in  the  expression  of  the  Con- 
veyancing Act,  1881,  is  Broomfield  v.  Williams,  [1897]  1  Ch.  602. 
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Contravention. — l.  In  French  law  a  distinction  is  drawn 
between  crimes,  ddits  (misdemeanours),  and  contraventions.  In  systematic 
treatises  on  English  law  there  is  a  tendency  to  adopt  this  classification,  and 
to  apply  the  term  contravention  to  petty  misdemeanours,  and  minor 
neglects  or  defaults  relating  to  by-laws  and  regulations  of  police,  conviction 
for  breach  of  which  is  not  regarded  as  inflicting  any  moral  or  social  stigma. 
But  in  law  all  acts  forbidden  by  statute  under  penalty  recoverable  on 
indictment,  or  on  information  before  a  Court  of  summary  jurisdiction,  are 
misdemeanours,  unless  the  statute  otherwise  provides ;  and  as  a  consequence 
of  the  rule  the  accused  person  is  not  a  competent  witness  in  his  own  behalf 
except  under  express  statutory  enactment. 

2.  Contravention  of  a  statute,  where  the  statute  is  mandatory  and  not 
merely  directory,  and  the  matter  prohibited  or  required  is  of  public  concern 
and  no  particular  penalty  is  provided,  is  an  indictable  misdemeanour  {B. 
V.  Hall,  [1891]  1  Q.  B.  747).  Where  the  prohibition  or  command  is  in 
addition  to  the  common  law  as  to  the  subject-matter,  any  penalty  for 
disobedience  is,  subject  to  the  particular  terms  of  the  enactment,  presumed 
to  be  additional  to  or  alternative  on  the  common  law  sanction,  provided  that 
the  offender  cannot  be  punished  twice  (Interpretation  Act,  1889,  52  &  53 
Vict.  c.  62,  s.  33). 

But  where  the  command  or  prohibition  is  new  and  the  statute  prescribes 
a  penalty,  that  penalty  alone  can  be  imposed,  and  the  remedy  by  indictment 
for  misdemeanour  is  not  open  {R.  v.  Hall,  uhi  supra ;  Saunders  v.  Holhorn 
District  Board  of  Works,  [1895]  1  Q.  B.  64). 

3.  Where  contravention  of  a  statute  affects  private  rights,  the  nature  of 
the  private  remedy  depends  on  like  considerations.  If  the  statute  prescribes 
or  prohibits  some  new  thing  and  contains  a  specific  remedy  for  disobedience, 
that  alone  can  be  pursued  {Bobinson  v.  Mayor,  etc.,  of  Workington,  [1897] 
1  Q.  B.  619 ;  Peebles  v.  Osvjaldtwistle  Urban  District  Council,  [1897] 
1  Q.  B.  625).  In  these  cases  a  distinction  is  drawn  between  non-feasance, 
or  absolute  failure  to  obey  the  statute,  and  misfeasance,  i.e.  negligence  or 
other  default  in  the  mode  of  complying  with  the  statute  (see  Cowley  v. 
Newmarket  Local  Board,  [1892]  App.  Cas.  345 ;  Oliver  v.  Horsham  Local 
Board,  [1894]  1  Q.  B.  832 ;  Municipality  of  Sydney  v.  Bourke,  [1895]  App. 
Cas.  433). 

In  the  case  of  non-feasance,  where  it  is  not  criminal  and  a  private  suit 
will  not  lie,  the  remedy  if  any  at  common  law  is  by  prerogative  mandamus 
(see  Peebles  v.  Oswaldtwistle  District  Council,  ubi  swprd). 

4.  Where  contravention  of  a  statute  causes  private  damage  and  no 
specific  remedy  is  provided  by  the  statute,  the  person  injured  is  entitled, 
unless  a  contrary  intention  appears  from  the  statute,  to  recover  damages  by 
action  on  the  case  under  13  Edw.  i.  c.  50  {Atkinson  v.  Newcastle  Water 
Works  Co.,  1877,  2  Ex.  D.  441). 

5.  Contracts  and  other  agreements  which  are  not  in  the  form  prescribed 
by  statute  or  contemplate  the  doing  of  acts  in  contravention  of  statutory 
provisions,  are  either  illegal,  or  void,  and  unenforceable,  according  to  the 
terms  of  the  enactments  (Melliss  v.  Shirley  Local  Board,  1885,  16  Q.  B.  D. 
453 ;  Stevens  v.  Gourley,  1859,  7  C.  B.  N.  S.  99,  529 ;  Brown  v.  Boyal  Insur- 
ance Co.,  1859,  28  L.  J.  Q.  B.  275).     See  Frauds,  Statute  of  ;  Gaming. 

[Authorities. — See  Maxwell  on  Statutes,  3rd  ed.,  554,  567;  Hardcastle 
on  Statutes,  2nd  ed.,  247-269.] 


Contribution, — See  Principal  and  Surety. 
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Contributive  Value. — This  is  a  principle  or  theory  sometimes 
appHed  in  rating  in  one  parish  a  hereditament  which  adds  to  the  value  of  a 
hereditament  in  another  parish.  According  to  the  parochial  principle 
the  value  of  a  hereditament  in  a  parish  is  alone  to  he  considered.  But 
when  an  undertaking  like  a  railway  extends  through  a  number  of  parishes, 
there  is  a  considerable  difficulty  in  ascertaining  what  is  the  value  of  the 
portion  in  one  particular  parish.  The  proper  method  is  to  deduct  from  the 
earnings  of  the  line  in  the  parish  the  working  expenses,  the  tenants'  profits, 
and  the  landlord's  deductions ;  what  is  left  is  the  rateable  value.  The 
theory  of  contributive  value  is  chieHy  sought  to  be  applied  in  the  rating  of 
branch  lines,  where  the  expenses  are  often  in  excess  of  the  receipts ;  in  such 
cases  it  is  often  contended  for  the  parish  authorities  that  the  branch  line, 
although  of  no  value,  if  the  receipts  and  expenses  in  the  parish  are  alone 
regarded,  is  yet  of  value  as  bringing  traffic  to  other  parts  of  the  system,  and 
so  enabling  the  company  to  earn  profits  outside  the  parish.  This  suggested 
value  of  a  branch  line  or  "  feeder "  is  called  contributive  value.  The 
decisions  on  the  subject  are  contiicting.  In  S.-U.  Bwy.  Co.  v.  Dorking  {lSo4:, 
S  El.  &  Bl.  491),  and  in  Z.  and  JV.-  W.  Bwy.  Co.  v.  Cannock  (1863,  9  L.  T.  N. 
S.  325),  it  was  held  that  the  value  of  a  branch  line  as  a  feeder  was  to  be 
taken  into  account  in  ascertaining  its  rateable  value ;  but  in  R.  v.  Llantris- 
sant  (1869,  L.  R  4  Q.  B.  354)  it  was  held  that  the  value  of  the  traffic  con- 
tributed by  a  line  of  railway  in  one  parish  to  another  line  in  different 
parishes  was  not  to  be  taken  into  account  in  estimating  the  rateable  value 
of  the  first-named  line ;  and  in  C  E.  Rivy.  Co.  v.  Haughley  (1866,  L.  E.  1 
Q.  B.  666)  the  Court  decided  against  the  contention  of  the  parish  authori- 
ties that  in  ascertaining  the  rateable  value  of  the  line  within  the  parish 
the  occupation  of  the  line  had  a  value  beyond  the  profits  actually  earned 
in  the  parish,  as  contributing  to  earn  additional  profits  in  other  parishes. 
When  there  are  competing  lines  of  railway,  the  enhanced  value  which  a 
branch  line  would  produce  elsewhere  than  in  the  parish  is  an  element  to  be 
considered  in  fixing  the  rateable  value,  because  it  is  an  element  which 
would  be  considered  in  fixing  the  rent  which  a  tenant  would  give  for  it  {R. 
V.  L.  and  N.-  W.  Rwy.  Co.,  1874,  L.  E.  9  Q.  B.  134 ;  L.  and  K-  W.  Rwy.  Co.  v. 
IrthliiKjhorough,  1876,  35  L.  T.  327).  See  the  discussion  of  this  subject  in 
Balfour  Browne,  Law  of  Rating,  2ud  ed.,  p.  139. 


Contributory  Negligence.— See  Negligence. 


Control  and  Custody  of  the  Court.— The  Court,  when 

required,  takes  under  its  control  and  custody  the  funds  and  effects  of 
suitors.  Orders  may  be  obtained  in  certain  cases  for  the  interun  custody 
and  preservation  of  the  subject-matter  of  an  action.  Deeds  and  documents 
may  be  kept  in  Court  for  safe  custody  or  pending  disputes  between  parties 
claiming  title. 

Cash  under  the  Control  of  the  Court. — The  provisions  with  regard  to 
dealing  with  the  funds  of  suitors  which  are  brought  into  or  paid  out  of 
Court,  will  be  fully  considered  under  the  titles  Pay  Office,  Paymaster- 
General.  It  may  be  here  stated  that  cash  under  the  control  of,  or 
subject  to  the  order  of,  the  Court,  may  be  invested  in  the  stocks,  funds,  or 
securities  specified  in  E.  S.  C,  Order  22,  r.  17.  That  rule,  which  was 
introduced  in  November  1888,  greatly  enlarged  the  range  of  invest- 
ments sanctioned  by  the  Com-t  for  funds  under  its  control.     The  facilities 
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thus  afforded  have  been  largely  resorted  to.  Formerly  it  was  almost 
invariable  that  orders  directing  the  investment  of  funds  in  Court  should 
provide  that  such  investment  should  be  made  in  the  public  funds.  That 
mode  of  investment,  indeed,  is  still  the  one  most  largely  resorted  to,  but 
the  reduction  in  the  rate  of  interest  on  Government  stocks  effected  by  the 
National  Debt  Conversion  Act,  1888,  51  Vict.  c.  2,  and  by  the  National 
Debt  Redemption  Act,  1889,  52  Vict.  c.  4,  has  naturally  induced  suitors 
to  look  fur  investments  producing  a  higher  rate  of  income.  Since  the  rule 
of  November  1888  came  into  operation,  applications  for  change  of  invest- 
ment have  become  very  frequent,  and  large  amounts  of  Government 
securities  in  Court  have  been  sold,  and  now  stand  in  the  books  of  the 
Paymaster-General  in  other  investments  of  various  descriptions.  The 
following  figures,  taken  from  the  latest  returns  presented  to  Parliament  by 
the  Auditor-General  pursuant  to  sec.  20  of  the  Chancery  Funds  Act,  1872, 
35  &  36  Vict.  c.  44,  and  sec.  4  of  the  Supreme  Court  of  Judicature  (Funds) 
Act,  1883,  46  &  47  Vict.  c.  29,  will  give  some  idea  of  the  magnitude  of  the 
financial  operations  transacted  in  the  Pay  Office.  During  the  year  ending 
the  28th  February  1897  the  amount  of  securities  transferred  into  Court,  or 
purchased,  amounted  to  £4,814,114,  4s.  7d.  The  balance  of  securities  in 
English  currency  at  the  same  date  amounted  to  no  less  a  sum  than 
£54,826,102,  15s.  9d.,  made  up  as  follows: — British  Government  securities, 
£37,487,949,  3s.;  other  securities,  £17,338,153,  12s.  9d.  Of  British  railway 
securities  alone  the  Paymaster-General  holds  for  the  suitors  more  than 
£6,000,000. 

Ejfeds. — The  Court  will  also  take  charge  of  the  "  effects "  of  suitors, 
such  as  jewels  or  plate.  By  the  Supreme  Court  Funds  Rules,  1894,  r.  2, 
"  funds  "  includes  boxes  and  other  effects. 

By  the  Chancery  Funds  Amended  Orders,  1874  (repealed  by  E,  S.  C, 
Feb.  1895),  r.  16,  it  was  provided  that  the  clerks  of  records  and  writs 
should  not  receive  into  their  custody  effects  of  the  suitors  consisting  of 
jewels  or  plate,  or  other  articles  of  the  like  nature,  or  negotiable 
securities ;  and  by  R.  S.  C,  1883,  Order  61,  r,  30,  it  is  similarly  provided 
that  no  such  effects  shall  be  deposited  at  the  Central  Office.  Where, 
therefore,  it  is  desired  to  lodge  in  Court  articles  of  this  character,  they 
are  required  to  be  placed  in  a  box  and  deposited  at  the  bank,  with  the 
privity  of  the  Paymaster-General.  Before  taking  custody  of  a  box,  the 
agent,  or  other  officer  acting  on  behalf  of  the  bank,  may  at  his  discretion 
require  an  inspection  of  its  contents  in  presence  of  the  party  depositing 
it  (Supreme  Court  Funds  Rules,  1894,  r.  29). 

Interim  Custody. — Order  50,  r.  1,  provides  that  when  by  any  contract 
a  prima  facie  case  of  liability  is  established,  and  there  is  alleged  as  matter 
of  defence  a  right  to  be  relieved,  either  wholly  or  partially,  from  such 
liability,  the  Court  or  judge  may  make  an  order  for  the  preservation  or 
interim  custody  of  the  subject-matter  of  the  litigation,  or  may  order  that 
the  amount  in  dispute  be  brought  into  Court,  or  otherwise  secured ;  and 
by  r.  3  the  Court  or  a  judge  may,  upon  the  application  of  any  party  to 
any  cause  or  matter,  make  any  order  for  the  detention,  preservation,  or 
inspection  of  any  property  or  thing  being  the  subject  of  such  cause  or 
matter,  or  as  to  which  any  question  may  arise  therein.  Under  these 
provisions,  orders  have  been  made  that  jewellery  as  to  which  litigation 
was  pending  should  be  handed  to  an  officer  of  the  Court  (Velati  v. 
Braham,  1877,  46  L.  J.  C.  P.  415);  or  deposited  in  Court  {Bidpath  v. 
Zachner,  1893,  9  T.  R.  338). 

Deposit   of  Deeds,  etc. — Deeds  and   documents   may  be  ordered   to  be 
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deposited  in  Court,  where  such  deposit  is  desirable  for  the  purpose  of  safe 
custody  or  otherwise.  In  particular  an  order  for  discovery  may  j)iovide 
for  the  deeds  and  documents  in  the  possession  or  power  of  the  party 
giving  discovery  to  be  so  deposited  (for  form  of  Order,  see  Seton,  5th  ed., 
p.  47).  In  modern  practice,  however,  orders  to  this  effect  are  not  common 
(see  per  Jessel,  M.  R,  Brown  n.  Seivell,  1880,  16  Ch.  D.  p.  518);  and  the 
Court  will  not  make  such  an  order  where  the  party  giving  production 
makes  out  a  case  of  injury  or  inconvenience  as  likely  to  result  from 
deposit  in  Court  (Dan.  Ch.  Pr.,  6th  ed.,  p.  1846).  The  discretion  of  the 
judge  as  to  the  place  for  production  will  not  be  readily  interfered  with  by 
the  Court  of  Appeal  {Prestney  v.  Corporatioji  of  Colchester,  1883,  24  Ch.  D. 
376).  In  cases  where  documents  are  ordered  to  be  deposited  in  Court, 
whether  for  safe  custody,  or  for  the  purpose  of  any  inquiry  in  chambers, 
or  otherwise,  they  must  be  deposited  in  the  Central  Office  (Order  61,  r.  30). 
The  party  obtaining  discovery  is  entitled  to  inspect  and  take  copies  of 
the  deposited  documents.  Documents  under  the  custody  of  the  Court, 
which  are  required  to  be  produced  in  any  proceedings  in  Court,  or  the 
officers  thereof,  will  be  produced  by  the  proper  officer,  who  will  attend  on 
request ;  but  if  production  is  required  elsewhere,  an  order  for  attendance 
of  the  officer  must  be  obtained  (Dan.  Ch.  Pr.,  pp.  1849,  1850).  After  the 
purpose  for  which  the  deposit  has  been  made  is  satisfied,  the  peison  who 
has  deposited  the  documents  is  entitled  to  have  them  delivered  out  to 
him. 

In  Lunacy  no  one  is  allowed  to  inspect  documents  in  the  custody  of 
the  Court  without  an  order  of  one  of  the  masters,  or  a  judge.  Inspection 
will  not  under  any  circumstances  be  allowed  of  the  reports  made  to  the 
Court  by  its  own  medical  advisers.  But,  with  this  exception,  liberty  to 
inspect  documents  will  be  given  to  any  person  who  can  satisfy  the  master 
or  judge  that  he  wants  it  for  a  reasonable  and  proper  purpose,  provided 
that  the  lunatic,  if  living,  is  not  injured  thereby  {In  re  Strachan,  [1895] 
1  Ch.  439).  The  Court  will  order  production  of  documents  in  the  custody 
of  the  master  or  registrar  relating  to  the  estate  of  a  deceased  lunatic  on  the 
application  of  a  person  claiming  under  him,  who  has  made  out  uprimdfacie 
title  to  the  estate  {In  re  Smyth,  1880,  15  Cli.  D.  286 ;  In  re  Strachan, 
uhi  supra). 


Contumacy. — This    subject    is    dealt    with    under    Discipline, 
Ecclesiastical.     See  also  De  Contumace  Inspiciendo. 


Conusance     (Connoisance,     Cognisance). —  This 

Norman  -  French  term  expressed  what  is  now  generally  expressed  by 
the  word  "jurisdiction." 

A  Court  is  said  to  have  conusance  of  pleas  when  it  has  exclusive  juris- 
diction to  hear  and  determine  suits  arising  between  persons  resident  within 
its  local  jurisdiction.  Where  the  jurisdiction  is  concurrent  only,  the  right 
is  merely  tenere  placita  (Vin.  Ahr.,  "  Conusance,"  A  2). 

In  Viner's  Ahridyment,  "  Conusance,"  M  2,  many  precedents  are  given 
of  such  claims  by  corporations  possessed  of  judicial  franchises ;  but  with 
the  disuse  of  local  Courts  of  record  these  franchises  are  no  longer  asserted. 
Such  claim  has  never  been  made  in  this  century  except  by  the  University 
of  Oxford,  usually  in  respect  of  actions  or  minor  summary  proceedings 
against  resident  members  over  whom  it  is  recognised  to  have  exclusive 
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civil  and  criminal  jurisdiction  by  prescription  or  ancient  charter  (3  Black; 
Com.  299,  n.),  renewed  or  confirmed  by  charter  of  14  Hen.  viii.,  1523,  con- 
firmed by  statute  in  1571  (13  Eliz.  c.  29,  s.  2).  It  is  limited  by  judicial  decision 
to  cases  in  which  the  member  of  the  University  is  a  defendant,  and  to 
common  law  actions  not  involving  a  question  of  freehold  {Ginnett  v, 
Whittingham,  1886,  16  Q.  B.  D.  671).  The  University  of  Cambridge 
had  a  similar  franchise,  which  is  now,  however,  abolished  or  abandoned., 
The  mode  of  claim  is  by  motion,  to  be  made  without  delay  to  the  High 
Court  if  that  Court  is  exercising  jurisdiction,  or  where  the  jurisdiction  is 
asserted  by  any  other  Court  by  application  to  that  Court.  The  application 
cannot  be  made  by  a  party  to  the  proceedings,  but  only  by  the  authority 
whose  franchises  or  exclusive  rights  are  infringed.  In  this  respect  it  differ^ 
from  privilege  to  be  sued  in  a  particular  Court,  which  can  be  claimed  only 
by  the  person  sued  (Vin.  Abr.,  "  Conusance,"  A  2),  and  from  franchises 
where  the  king's  writ  did  not  run.  In  such  franchises  the  defendant  could 
plead  to  the  jurisdiction  to  the  king's  writ  (Vin.  Abr.,  "  Conusance,"  M  2,  6). 
[Authointies. — See  A^in.  Abr.,  1751,  tit.  "  Conusance  of  Pleas  " ;  do.  SuppL, 
1799,  vol.  ii.  p.  304 ;  3  Black.  Com.  298 ;  4  do.  276.] 


Convenience. — In  a  contract  for  the  sale  of  shares  in  a  ship  it  was 
agreed  that  the  purchaser  should  pay  interest  on  the  unpaid  balance  of  the 
purchase-money,  and  that  such  balance  should  be  payable  in  whole  or  in 
part  at  the  purchaser's  convenience,  provided  the  interest  should  be  duly 
paid.  It  was  held  that  convenience  meant  mercantile  convenience,  and 
that  the  vendor,  if  he  paid  the  interest,  was  under  no  obligation  to  pay  the 
balance  of  the  purchase-money  until  he  was  reasonably  able  to  do  sa 
{Grawshaw  v.  Hornstedt,  1887,  3  T.  L.  E.  426). 

Balance  of  Gonvenience. — As  to,  in  the  granting  of  injunctions  to  restrain 
interferences  with  light,  see  Newson  v.  Fender,  1884,  27  Ch.  D.  43 ; 
to  restrain  the  infringement  of  a  patent,  see  SocUU  Anonyme,  etc.  v. 
Tilghman's,  etc.,  Go.,  1883,  25  Ch.  D.  1 ;  Plimpton  v.  Spiller,  1876,  4  Ch.  D. 
286. 

See  Inconvenience  ;  Just  or  Convenient. 


Convenient  Bridg'es,  passages,  etc.,  under  sec.  68  of  the 
Eailways  Clauses  Consohdation  Act,  1845  (see  Wilkinson  v.  Ridl,  etc.,  Bwy. 
Go.,  1882,  20  Ch.  D.  323  ;  United  Land  Go.  v.  Great  Eastern  Rivy.  Go.,  1879, 
L.  K.  10  Ch.  586). 

Any  court  convenient  thereto,  in  sec.  65  of  the  County  Courts  Act, 
1888,  means  not  any  court  adjacent  thereto,  but  any  court  fit  or  suitable 
{Parsons  v.  Lakenluath  School  Board,  1889,  87  L.  T.  71 ;  5  T.  L.  E.  497). 


Convenient  Speed. — In  trusts  for  sale  where  trustees  are 
directed  to  sell  property  "  with  all  convenient  speed "  or  "  expedition,"  or 
" as  soon  as  convenient"  the  trustees  must  sell  within  a  reasonable  time,  i.e., 
in  the  case  of  a  will,  within  a  year  of  the  testator's  death,  unless  there  are 
some  particular  circumstances  connected  with  the  market  making  it 
advisable  to  postpone  the  sale  {In  re  Davidson,  Martin  v.  Trimmer,  1879, 
11  Ch.  D.  at  p.  348 ;  Vickers  v.  Scott,  1834,  1  Myl.  &  K.  500).  Trustees 
who  do  not  sell  by  the  end  of  the  year  must  show  some  reason  for  not  domg 
so  {Grayburn  v.  Clarkson,  1868,  L.  E.  3  Ch,  605).      But  trustees  have  a 
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discretion,  and  if  in  the  bond  fide  exercise  of  a  reasonable  discretion  they 
delay  to  sell,  and  the  delay  results  in  loss  to  the  estate,  the  trustees  are  not 
liable  for  the  loss  {Buxton  v.  Buxton,  1835,  1  Myl.  &  Cr.  80  ;  Garrett  v.  Nolle, 
1834,  6  Sim.  504) ;  but  trustees  will  be  liable  for  loss  caused  by  unreason- 
able delay,  as  in  Fry  v.  Fry,  1859,  28  L.  J.  Ch.  59.  When  trustees  are 
directed  to  sell  with  all  convenient  speed  and  within  a  named  period,  e.g. 
five  years,  the  expression  as  to  the  period  is  directory,  and  the  trustees  may 
sell  after  the  expiration  of  the  period  (Pearce  v.  Gardner,  1852,  10  Hare, 
287). 

A  clause  in  a  charter-party  that  a  ship  should  with  all  convenient  speed 
proceed  to  a  certain  port,  and  there  load,  is  a  stipulation  and  not  a  condition 
precedent,  except  where  delay  in  proceeding  entirely  defeats  the  object  of 
the  freighters  in  taking  up  the  ship  {MacAndrew  v.  Chappie,  1866, 
L.  E.  1  C.  P.  643). 


Convenient  Time — Where  there  is  a  covenant  in  the  lease  of  a 
house  that  it  should  be  lawful  for  the  landlord  at  convenient  times  in  the 
daytime  to  enter  the  house  to  see  the  state  of  its  repair,  the  landlord  ought 
to  give  notice  that  he  is  coming,  and,  if  he  goes  without  giving  notice,  the 
time  of  his  visit  is  not  to  be  considered  a  convenient  time,  and  there  is  no 
breach  of  the  covenant  if,  in  such  circumstances,  he  is  refused  permission  to- 
see  parts  of  the  house  (per  Denman,  C.J..,  Doe  d.  Wetherell  v.  Bird,  1833, 
6  Car.  &  P.  at  p.  200). 


Convenient  Way. — When  there  was  a  grant  of  a  "convenient 
way  "  in,  through,  etc.,  a  piece  of  land,  with  liberty  to  make  and  lay  cause- 
ways, and  to  use  the  same  with  carts,  waggons,  etc.,  and  to  carry  coals,  etc., 
it  was  held  that  this  grant  gave  the  right  to  make  any  such  way  {e.g.  a 
"  framed  waggon  way  ")  as  was  necessary  for  carrying  coals,  etc.  {Scnhouse  v. 
Christian,  1787,  1  T.  E.  560 ;  1  E.  E.  300). 


Convent. — The  word  convent  signifies  a  place  set  apart  for  the 
habitation  of  persons  leading  a  religious  life.  It  is  more  generally  perhaps 
used  in  relation  to  the  habitations  of  women  devoted  to  a  religious  life  than 
of  men.  (As  to  the  legal  status  of  such  institutions,  past  and  present,  see 
Abbey  ;  as  to  the  position  of  Eoman  Catholic  Convents,  see  Eoman  Catholic 
Chuech  in  England.) 


Conventicle  Act  was  one  of  a  series  of  statutes  of  the  reign 
of  Charles  ii.  directed  against  nonconformity  The  Act  usually  known  as 
the  Conventicle  Act  was  the  statute  of  1670,  22  Car.  n.  c.  1,  entituled  an 
Act  to  prevent  and  suppress  seditious  conventicles,  which  enacts  that  if 
any  person  of  the  age  of  sixteen  years  or  upwards,  being  a  subject  of 
the  realm,  is  present  at  any  assembly,  conventicle,  or  meeting,  under  colour 
or  pretence  of  any  exercise  of  religion  in  other  manner  than  according 
to  the  liturgy  and  practice  of  the  Church  of  England,  at  which  there  are 
five  persons  or  more  assembled  together,  exclusive  of  the  household,  such 
person  is  liable  to  the  penalty  of  a  fine  of  five  shillings  for  the  first  offence, 
and  a  fine  of  ten  shillings  for  further  ofiences  (ss.  1  and  2).  Any  person 
preaching  in  a  conventicle  is  made  liable  to  a  fine  of  twenty  pounds  for  the 
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first  offence,  and  forty  pounds  for  further  offences  (s.  3),  and  any  person 
who  knowingly  allows  any  conventicle  to  be  held  in  his  house,  outhouse, 
yard,  etc,  is  liable  on  conviction  to  a  fine  of  twenty  pounds  (s.  4).  Justices, 
constables,  etc.,  are  empowered  to  break  open  and  enter  any  house  to 
enforce  the  Act,  and  the  assembly  must  be  dispersed,  by  force  if  necessary 
(s.  9).  Other  statutes  of  the  same  period  were  also  aimed  at  the  suppression 
of  conventicles  (see  16  Car.  ii.  c.  4,  1664,  and  17  Car.  Ii.  c.  2,  1665;  see 
also  31  Eliz.  c.  l,s.  1).  These  penal  statutes  against  nonconformity  were 
temporarily  suspended  by  the  Declaration  of  Indulgence  in  1672,  which 
was  withdrawn  in  the  following  year,  and  by  the  Declaration  of  Indulgence 
issued  by  James  ii.  in  1687  (see  the  Toleration  Act,  1689,  1  Will  &  Mary, 
-c.  18). 

The  Conventicle  Act  was  repealed  by  the  Places  of  Eeligious  Worship 

Act,  1812,  52  G-eo.  iii.  c.  155,  which  provided  for  the  registration  of  places 

■  of  religious  worship  (see  now  the  Places  of  Worship  Eegistration  Act,  1855, 

18  &  19  Vict.  c.  81 ;  52  Geo.  iii.  c.  155  is  now  repealed  by  the  Statute  Law 

Revision  Act,  1873,  36  &  37  Vict.  c.  91). 

The  term  conventicle  (Lat,  conventiculiim)  in  its  classic  sense  denotes 
any  meeting  or  assembly,  but  it  has  more  frequently  been  used  in  an 
opprobrious  sense  in  reference  to  private  or  clandestine  meetings,  first  of  a 
civil  or  political,  and  afterwards  of  a  religious  character.  Although  the 
ecclesiastical  application  arose  directly  out  of  the  political,  and  was  never 
thoroughly  distinct  from  it  in  English  law,  it  was  in  common  use 
largely  affected  also  by  the  mediaeval  association  with  meetings  of  sectaries 
or  heretics  (see  Murray,  Eng.  Hist.  Diet.  vol.  ii.  p.  936 ;  Fuller,  Church  Hist. 
(1655),  bk.  ix.  s.  iii.  4).  The  term  appears  to  have  been  applied  to  the 
Wycliffite  assemblies  (temp.  Edw.  ill.  and  Eich.  il.),  and  to  private  assemblies 
for  the  exercise  of  religion  otherwise  than  as  sanctioned  by  law  ;  in  this  sense 
it  was  used  in  statutes  of  Henry  iv.  and  Henry  v.  in  1401  and  1414;  it  was 
•subsequently  applied  to  meetings  for  religious  worship  of  nonconformists 
or  dissenters  from  the  Established  Church  of  England  during  the  period 
when  such  meetings  were  prohibited  by  law  (see  35  Eliz.  c.  1,  and  10 
Anne,  c.  6).  In  Scotch  history  the  word  conventicle  is  associated  with  the 
field  preaching  of  the  Presbyterian  ministers  during  the  reigns  of  Charles  ii. 
and  James  ii.,  which  was  frequently  attended  by  large  numbers  of  armed 
men  (see  Burnet,  Hist.  Ovm  Time,  2nd  ed.,  1833,  vol.  i.  bk.  ii.  p.  534;  see 
also  Dissenter  ;  Nonconformist). 

\_Authorities. — See  Observations  upon  the  Conventiele  Act,  by  Sir  Ednmnd 
Saunders,  C.J.,  1685  ;  Queries  upon  the  Act  against  Conventicles,  Tract,  1670  ; 
Burn,  Ecclesiastical  Law,  9th  ed.,  1842,  tit.  "Dissenters";  Collier, 
Ecclesiastical  Hist.,  1846  ed.,  vol.  viii. ;  Hallam,  Const.  Hist.  vol.  ii.  ch.  xi. ; 
Comyn,  Digest,  vol.  iv.,  tit.  "  Justices  of  the  Peace,"  B.  16.] 


Conventional  Estates. — Estates  for  life  expressly  created  by 
direct  limitation  as  distinguished  from  legal  estates  for  life  created  by 
operation  of  law,  of  which  latter  class  tenancy  by  the  curtesy  {c[.v.)  may  be 
given  as  an  instance  (2  Black.  Com.  120  et  seq.). 


Conversion,  Action  of. — This  was  originally  an  action  of 
trespass  on  the  case  (see  Action  on  the  Case)  for  the  recovery  of  damages 
against  a  person  who  had  found  goods  and  refused  to  deliver  them  up  on 
demand  to  the  owner,  and  converted  them  to  his  own  use  (1  Chitty  on 


CONVEKSIOX,  ACTION  OF  361 

Pleading,  7th  ed.,  -p.  163).  Formerly  it  was  called  "Trover,"  from  the 
French  trouver,  to  find,  owing  to  the  fact  that  the  declaration  contained  an 
express  averment  that  the  defendant  had  found  the  goods  (ibid. ;  2  ibid. 
p.  640 ;  Stephen  on  Pleading,  7th  ed.,  pp.  14,  note  x,  385).  This  form  of 
action  was  subsequently  extended  to  all  conversions  of  goods,  and  the 
averment  of  the  finding,  having  thereby  become  in  most  cases  fictitious 
and  needless,  was  abolished  by  the  Common  Law  Procedure  Act,  1852 
(15  &  16  Vict.  c.  76,  s.  49), and  since  then  the  name  of  "Trover"  has  been 
practically  superseded  by  that  of  "Conversion"  (see  C.  L.  P.  Act,  1852, 
Sched.  B.  28 ;  R  S.  C,  1883,  App.  C,  s.  vi.  No.  1). 

To  constitute  a  conversion  there  must  be  a  wrongful  taking  or  using  or 
destroying  of  the  goods,  or  an  exercise  of  dominion  over  them  inconsistent 
with  the  title  of  the  owner  (2  Wms.  Saund.,1871  ed.,p.  108;  Bullen  and  Leake, 
5th  ed.,  p.  382).  The  action  is  confined  to  the  conversion  of  goods  or 
personal  chattels  {1  Chitty  on  Pleading,  7th  ed.,  p.  164 ;  2  Selwyn's  N.  P.,  13th 
ed.,  p.  1291).  It  will  not  lie  for  things  annexed  to  the  freehold,  as,  for 
instance,  for  fixtures  (Davis  v.  Jones,  1818,  2  Barn.  &  Aid.  165  ;  20  R  E.  396), 
but  if  fixtures  have  been  severed  from  the  freehold,  and  have  been  afterwards 
wrongfully  taken  away,  an  action  for  conversion  may  l^e  supported  (Sheen 
V.  Rickie,  1839,  5  Mee.  &  W.  175).  Nor  will  conversion  lie  for  the  wrongful 
using  of  a  sum  of  money,  unless  the  action  is  brought  in  respect  of  specific 
coins  which  can  be  identified  (Orton  v.  Butler,  1822,  5  Barn.  &  Aid.  652). 

In  order  to  succeed  in  this  action  the  plaintiff  must,  at  the  time  of 
the  conversion,  have  had  either  an  absolute  or  a  special  property  in  the 
goods,  coupled  with  possession  or  the  right  of  immediate  possession  thereof 
(1  Chitty  on  Pleadiyig,  7th  ed.,  p.  166).  Absolute  propcrti/  is  where  a 
person,  having  the  possession  of  goods,  has  also  the  exclusive  right  to  enjoy 
them,  and  which  can  only  be  defeated  by  his  own  act  (Webb  v.  Foj;  1797, 
7  T.  R  391,  398 ;  4  R  R  472 ;  2  Selwyn's  N.  P.,  13th  ed.,  p.  1276).  Thus, 
an  owner  who  is  either  in  actual  possession  of  goods,  or  entitled  to  the 
immediate  possession  thereof,  can  maintain  this  action  for  a  conveision  of 
the  goods ;  but  an  owner  of  goods  who  has  let  them  to  another  for  a 
certain  term  cannot  bring  this  form  of  action  in  respect  of  any  conversion 
of  the  goods  during  the  term  (Gordon  v.  Harper,  1796,  7  T.  R  9 ;  4  R  K. 
369).  Speeial  property  is  where  he  who  has  the  possession  of  goods  holds 
them  subject  to  the  claims  of  other  persons  (  Webb  v.  Fox,  supra  ;  2  Selwyn's 
N.  P.,  13th  ed.,  p.  1286).  For  instance,  a  carrier  has  a  special  property  in 
the  goods  intrusted  to  him  for  carriage,  and  he  may  bring  an  action  for 
conversion  against  a  stranger  who  takes  them  out  of  his  possession  (1  Kol. 
Abr.  4  (1),  pi.  1  ;  Arnold  v.  Jefferson,  1697,  1  Raym.  (Ld.)  276  ;  Buller's 
N.  P.  33  ;  2  Wms.  Saund.,  1871  ed.,  p.  94). 

The  measure  of  damages  in  an  action  for  conversion  is  the  actual  loss 
sustained  by  the  wrongful  act  (Johnson  v.  iMnc.  and  York.  Raihvay  Co., 
1878,  3  C.  P.  D.  499).  In  general,  this  would  be  the  market  value  of  the 
goods  at  the  time  of  conversion  {ibid.  ;  Mulliner  v.  Florence,  1878,  3  Q.  B.  D. 
484  ;  47  L.  J.  Ex.  700  ;  Henderson  v.  IFilliams,  [1895]  1  Q.  B.  521  ;  64  L.  J. 
Q.  B.  308).  Where,  however,  the  plaintiff  has  only  a  special  property 
in  the  goods,  the  damages  recoverable  in  respect  of  a  conversion  of  them  by 
the  actual  owner  would  be  measured  by  the  limited  character  of  the 
plaintiffs  interest  in  the  goods  (Brierly  v.  Kendall,  1852, 17  Q.  B.  937);  but 
if  the  conversion  is  by  a  stranger,  the  plaintiff  is  entitled  to  the  full  value 
of  the  goods,  notwithstanding  the  limited  nature  of  his  interest  (ihid. ; 
Johnson  V.  Lan/^.  and  York.  Railway  Co.,  supra).  By  3  &  4  Will.  iv. 
c.  42,  s.  29,  the  jury  on  the  trial  of  an  action  for  conversion  may  also  give 
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damages  in  the  nature  of  interest  over  and  above  the  value  of  the  goods 
converted. 

An  action  for  conversion  must  be  commenced  within  six  years  next 
after  the  cause  of  such  action  (see  21  Jac.  i.  c.  16,  s.  3). 

[Authorities. — See  further  Bullen  and  Leake,  5th  ed.,  pp.  382,  866.] 


Conversion  of  Property, — The  law  of  England  recognises 
two  distinct  lines  of  devolution  of  property,  according  to  the  nature 
of  that  property.  If  it  is  real  estate,  it  goes  to  the  owner's  heir-at-law ; 
if  it  is  personal  estate,  it  goes  to  the  owner's  next-of-kin.  But  this 
devolution  is  subject  to  the  disposing  power  of  the  owner.  The  owner 
has  the  dominion,  and  may  determine  on  which  line  the  property 
shall  devolve,  that  is,  he  may  impress  it  with  the  qualities  and  incidents 
of  real  estate  or  of  personal  estate  at  his  option :  he  may  declare  that 
money  shall  be  land  or  land  money,  and  to  the  extent  to  which  he 
has  done  so  the  law  respects  the  declaration  of  his  wish.  This,  put 
shortly,  is  the  doctrine  of  conversion.  The  ground  of  the  doctrine  of 
conversion  is  the  familiar  principle  of  equity,  which  treats  that  as  done 
which  ought  to  be  done,  and  was  first  formulated  with  precision  by  Sir 
Thomas  Sewell,  M.  R,  in  Fletcher  v.  Ashhulner,  1779,  1  Bro.  C.  C.  497. 

Conversion  of  Zand  into  Money  hy  Contract  or  Will. — The  simplest  and 
most  familiar  case  of  conversion  of  land  by  contract  is  by  contract  for  sale. 
Erom  the  date  of  the  contract  the  vendor  becomes  in  equity  a  trustee  of  the 
estate  for  the  purchaser,  and  the  purchaser  a  trustee  of  the  purchase  money 
for  the  vendor  {Pollexfcn  v.  Moore,  1745,  3  Atk.  272).  The  simplest  and 
most  familiar  case  of  conversion  by  will  is  a  devise  of  land  to  trustees  upon 
trust  for  sale.  The  land  so  devised  is  then  by  constructive  conversion 
money,  and  as  such  it  will  pass  under  a  general  residuary  bequest  of  per- 
sonal estate  {Farrer  v.  Earl  of  Winberton,  1842,  5  Beav.  1) ;  in  case  of 
intestacy  it  will  go  to  the  personal  representatives  (Ashby  v.  Palmer,  1816, 
1  Mer.  296) ;  legacy  duty  is  payable  in  respect  of  it  {Adv.-Gen.  v.  Smithy 
1854,  1  Macq.  H.  L.  760),  and  probate  duty  {In  re  Goods  of  Jane  Barden^ 
1837,  L.  E.  1  P.  &  M.  325) ;  and  so  complete  is  the  conversion  that  an  alien, 
though  he  could  not  under  the  old  law  hold  land  in  England,  was  still 
held  entitled  to  the  proceeds  of  the  sale  of  land  devised  to  trustees  to  sell 
for  his  benefit  {De  Hourmelin  v.  Sheldon,  1837,  1  Beav.  79 ;  affirmed  4  Myl. 
&  Or.  525). 

What  Words  ivill  Worh  a  Conversion. — The  conseqviences  of  conversion 
being  so  serious — altering  entirely  the  devolution  of  property — it  is  a  settled 
rule  of  equity  that  the  direction  to  convert  must  be  imperative,  not  optional, 
or  in  the  nature  of  a  mere  authority  {Amler  v.  Amler,  1798,  3  Ves.  582  a). 
"  The  Court,"  as  Lord  Hardwicke  said,  "  never  admits  trustees  to  have  an 
election  to  change  the  right  unless  it  is  expressly  given  them  "  (Farlom  v, 
Saunders,  1754,  Amb.  240).  Hence,  if  a  mere  power  to  convert  is  given 
(De  Beauvoir  v.  De  Beauvoir,  1850,  3  H.  L.  524  ;  Pitman  v.  Pitman,  [1892]  1 
Ch,  279),  or  a  mere  option  {Curling  v.  Mag,  cited  ;  Guidot  v.  Guidot,  1742,  3- 
Atk.  255;  Bourne  v.  Bourne,  1842,  2  Hare,  35),  there  is  no  conversion;  but  an 
apparent  option,  as  where  trustees  are  to  lay  out  money  in  land  or  some  other 
securities,  as  they  think  most  fit  and  proper,  may  yet  be  construed  as  an  im- 
perative direction  if  the  limitations  directed  are  limitations  applicable  only  to 
real  estate  {Cowley  v.  Hartstonge,  1813, 1  Dow.  H.  L.  361 ;  14  E.  E.  86 ;  Earloni 
V.  Saunde7-s, supra).  Again,  conversion  may  be  directed  with  some  qualification, 
as  "  with  consent,"  "  upon  request,"  or  "  after  request."     Thus  where  trustees 


CONVEESION  OF  PEOPEETY  363 

had  a  power  with  the  consent  of  a  person  in  possession  of  settled  estates  to 
lay  out  money  in  land  to  be  settled  to  the  same  uses,  it  was  held  an  absolute 
conversion  {De  Beauvoir  v.  De  Beauvoir,  supra).  In  Bavies  v.  Goodhew,  1834, 
6  Sim.  585,  where  money  was  directed  to  be  invested  in  land  with  consent, 
and  not  withoid,  it  was  held  that  there  was  no  conversion  until  consent 
given.  If  the  consent  in  such  cases  is  withheld  from  interested  or  improper 
motives,  equity  will,  of  course,  not  allow  such  conduct  to  avail  the  wrong- 
doer {Lord  V.  Wightwick,  1853,  4  De  G.,  M.  &  G.  803).  The  conversion 
being  directed  "  after  request "  of  a  certain  person,  will  not  prevent  it  being 
imperative  {Thornton  v.  Haioley,  1804,  10  Ves.  127;  and  see  In  re  Taylors 
Settlement,  1852,  9  Hare,  596).  Mortgages  follow  the  same  principle.  The 
object  of  a  mortgage  is  to  raise  money,  not  to  alter  the  character  of  the  pro- 
perty or  its  devolution — as  the  proviso  for  reconveyance  evinces — and  there- 
fore if  the  power  of  sale  is  exercised  after  the  mortgagor's  death,  the  surplus 
proceeds  will  belong  to  his  devisee  or  heir-at-law,  as  the  case  really  be 
{Bourne  v.  Bourne,  1842,  2  Hare,  35).  A  mere  notice  to  treat  given  by  a 
railway  company  to  an  owner  will  not  operate  as  a  conversion  of  the  land  into 
personalty ;  but  as  soon  as  the  contract  is  complete  by  the  company,  and 
the  landowners  agree  on  the  price,  or  its  ascertainment  by  arbitration  or 
verdict,  conversion  takes  place  { Metro j)olitan  Rwy.  Co.  v.  Woodhouse,  1864, 13 
W.  E.  516;  Harding  v.  Metroiwlitan  Bwy.  Co.,  1871,  L.  E.  7  Ch.  154),  pro- 
vided, that  is,  the  owner  is  a  person  sui  juris.  If  land  of  an  infant  is  taken 
compulsorily  under  the  Lands  Clauses  Act,  1845,  there  is  no  conversion 
{Kelland  v.  Fulford,  1877,  6  Ch.  D.  491);  nor  is  there  where  the  land  taken 
is  the  land  of  a  person  of  unsound  mind  not  so  found  by  inquisition  {In  re 
Tugivell,  1884,  27  Ch.  D.  309 ;  but  see  Ex  parte  Flamank,  1851,  1  Sim. 
N.  S.  260). 

Conversion  hy  Administration. — Conversion  is  not  confined  to  cases  of 
intention  like  the  foregoing.  It  may  be  the  result  of  administration  by  the 
Court.  A  debtor's  real  estate  may  be  sold  in  bankruptcy,  for  instance. 
It  is  then  converted,  and  the  bankrupt's  heir-at-law  will  not  be  entitled  to 
any  part  of  it,  albeit  not  required  for  payment  of  debts  {Banks  v.  Scott, 
1821,  5  Mad.  493) ;  but  if  sold  after  the  bankrupt's  death  it  is  only  con- 
verted to  the  extent  necessary  to  satisfy  creditors. 

In  administering  a  lunatic's  property  the  Court  acts  with  a  single  eye 
to  the  interest  of  the  lunatic  himself.  It  shuts  out  of  its  view  all  con- 
sideration of  eventual  interests,  and  considers  only  the  immediate  interest 
of  the  person  under  its  care ;  see  A.-G.  v.  Marquis  of  Ailesbury,  1887, 
12  App.  Cas.  672. 

In  the  case  of  infants,  the  general  rule  of  the  Court  is  that  no  conversion 
of  the  infant's  property  from  one  species  to  another  can  be  allowed ;  but 
this  is  subject  to  the  regard  which  the  Court,  standing  in  loco  parentis,  pays 
to  the  benefit  of  an  infant  as  it  does  of  a  lunatic,  and  therefore  where 
it  is  for  the  infant's  benefit  the  Court  will  elect  for  him  {Rohinson  v. 
Bohinson,  1854,  19  Beav.  494).  Under  the  Partition  Acts  the  same  policy 
is  preserved  {Foster  v.  Foster,  1875,  1  Ch.  D.  588). 

Money  Agreed  or  Directed  to  he  Laid  Out  in  Land. — This  is  the  converse 
ease,  and  by  analogy  the  money  agreed  or  directed  to  be  laid  out  in  the 
purchase  of  land  will  in  equity  pass  under  a  general  devise  of  land  or 
descend  to  the  heir  {Biddulph  v.  Biddulph,  1806,  12  Ves.  161  ;  Green  v. 
Stephens,  1810, 17  Ves.  177);  nor  is  it  any  the  less  notionally  land  that  there 
is  a  direction  for  investment  until  a  purchase  can  be  found  {Fdwards  v. 
Warrick,  Counties  of,  1723,  2  P.  Wms.  171).  It  is  liable  to  curtesy  where 
the  owner  is  a  married  woman,  and  to  dower  where  the  owner  is  a  husband 
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(3  &  4  Will.  IV.  c.  105,  s.  2).  It  will  also  now,  since  the  Intestates 
Estates  Act,  1884,  ss.  4,  7,  escheat  to  the  Crown.  Where  a  person  con- 
tracts to  purchase  land  and  dies  before  completion,  neither  his  devisee 
(30  &  31  Vict.  c.  69,  amending  Locke  King's  Act,  1854)  nor  his  heir-at-law 
(40  &  41  Vict.  c.  34)  is  entitled  to  have  the  unpaid  purchase  money  made 
good  from  the  deceased's  personal  estate. 

Date  of  Conversion. — Where  conversion  is  absolute  it  dates,  in  case  of  a 
deed,  from  the  delivery  of  the  deed  ;  in  case  of  a  will,  from  the  death  of  the 
testator ;  in  other  words,  from  the  date  at  which  each  instrument  speaks. 
A  direction  for  conversion  may,  however,  not  be  absolute.  It  may  be 
conditional  or  contingent.  An  owner  of  land  may  demise  it,  as  in  Lawes  v. 
Bennett,  1785,  1  Cox,  167,  for  a  term  of  years,  with  an  option  of  purchase 
by  the  lessee  at  the  expiration  of  that  of  the  term.  In  such  a  case  when 
the  party  who  has  the  power  of  making  the  election  has  elected,  the  whole 
is  to  be  referred  back  to  the  original  agreement,  with  the  difference  only 
that  the  real  estate  is  converted  into  personal  at  the  deferred  date.  Until, 
however,  the  option  is  exercised,  the  rents  belong  to  the  heir  or  devisee 
{Townley  v.  Bedv:ell,  1808,  14  Ves.  591;  9  R.  E.  352;  Ex  parte  Hardy, 
1861,  30  Beav.  206;  see  also  Reynold  v.  Arnold,  1875,  L.  E.  10  Ch. 
386). 

Total  or  Partial  Failure  of  Purposes. — It  not  unfrequently  happens  that 
the  purposes  for  which  a  testator  has  directed  real  estate  to  be  sold  or 
money  to  be  laid  out  in  land  fail  either  wholly  or  partially.  If  they  fail 
wholly,  if,  for  instance,  at  the  moment  when  a  grantor  puts  his  hand  to  a 
deed  giving  the  proceeds  of  land  to  a  purpose  which  the  policy  of  the 
Statutes  of  Mortmain  that  instant  avoids,  the  case  is  the  same  as  if  no 
conversion  had  been  directed,  the  property  is  "  at  home "  {Clarke  v. 
Fi^anklin,  1858,  4  Kay  &  J.  257,  265)  ;  and  this  is  so  whether  the  conversion 
is  one  of  land  into  money  or  money  into  land,  and  whether  directed  by 
will  or  by  deed. 

Partial  Failure — Under  Will. — (a)  Land  Directed  to  he  Sold. — In  this 
case  the  undisposed  of  beneficial  interest  will  result  to  the  testator's 
heir-at-law,  and  w411  not  go  to  his  next-of-kin,  notwithstanding  that  the 
land  may  have  been  actually  converted  into  money  ;  for  the  heir-at-law  is 
by  the  law  of  England  entitled  to  every  interest  in  land  not  disposed  of 
by  his  ancestor,  and  the  Court  will  not  infer  an  intention  to  convert  the 
estate  for  any  other  purpose  than  the  particular  one  expressed  (Hill  v.  Cock, 
1  Ves.  &  Bea.  175).  The  above  proposition  was  established  in  Ackroyd 
v.  Smithson,  1780,  1  Bro.  C.  C.  503,  memorable  for  the  celebrated  argument 
of  young  John  Scott,  afterwards  Lord  Eldon  ;  and  so  strong  is  the  leaning 
in  favour  of  the  heir-at-law  that  even  an  express  direction  that  the  pro- 
ceeds of  the  sale  of  real  estate  shall  be  deemed  personalty  will  not  prevent 
the  operation  of  the  rule  {Collins  v.  Wakeman,  1795,  2  Ves.  Jun.  683  ;  Flint  v. 
Warren,  1845, 14  Sim.  554)  ;  but  though  the  heir-at-law  of  such  undisposed 
of  residue  he  takes  it,  if  a  sale  of  the  lands  is  necessary  for  the  purposes  of 
the  trust  as  money  and  not  as  land  {Smith  v.  Claxton,  1819,  4  Mad.  484, 
492).  It  makes  no  difference  how  the  failure  is  caused,  whether  by  lapse  or 
by  reason  of  the  illegality  of  the  purpose,  or  its  being  obnoxious  to  the 
rules  against  perpetuities  or  accumulation  under  the  Thellusson  Act  {Eyre 
V.  Marsden,  1838,  2  Kee.  564)  or  under  the  Statutes  of  Mortmain  {A.-G.  v. 
Lord  Weymouth,  1743,  Amb.  19). 

(b)  Money  Directed  to  he  Laid  Out  in  Land. — In  this  case  on  a  partial 
failure  of  purposes  the  next-of-kin  take  the  undisposed  of  surplus  money 
{Cogan  v.  Stephens,  1   Beav.  482  n.),  and  take  it  according   to   its  actual 


CONVEYANCING  ACTS  365 

condition  at  the  date  of  devolution  {Curteis  v.  Wormald,  1878,  10  Ch.  D. 
172  ;  Reynolds  v.  Godlee,  1859,  John.  536,  582). 

Where  Conversion  Agreed  or  Directed  hy  Deed. — In  this  case  if  there  is  a 
partial  failure,  the  property,  so  far  as  undisposed  of,  results  to  the  settlor  in 
its  converted  state  {Griffith  v.  Bicketts,  1849,  7  Hare,  299). 

See  also  Keconversion. 

[Authorities. — White  and  Tudor,  L.  Cas.  in  Eq.,  6th  ed.,  pp.  968-1057  ; 
Lewin  on  Trusts,  9th  ed.,  1071  ;  Watson,  Compendium  of  Equity,  2nd  ed., 
105  ;  Snell,  Principles  of  Equity,  10th  ed.,  216-242  ;  A.  H.  Smith,  Principles 
of  Equity,  2nd  ed.,  450  ;  Smith,  Comperidi^im  of  Peal  and  Personal  Property, 
6th  ed.,  1370 ;  Jarman,  W.,  5th  ed.,  592  ;  Seton,  D.,  5th  ed.,  1306.] 


Conveyancing  Acts.  — The  Conveyancing  Act,  1881  (44 
&  45  Vict.  c.  41),  supplemented  by  the  Conveyancing  Act,  1882  (45  & 
46  Vict.  c.  39),  and  the  Conveyancing  Act,  1892  (55  &  56  Vict.  c.  13),  and 
preceded  by  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  has 
had  a  large  operation  in  shortening  conveyances,  in  simplifying  titles,  and 
in  lessening  the  cost  and  labour  of  conveyancing. 

Previously  to  those  Acts,  contracts  for  the  sale,  mortgage,  or  leasing 
of  land  contained  elaborate  provisions  for  guarding  the  owner  against 
burdensome  and  vexatious  requirements ;  deeds  of  conveyance  contained, 
after  the  description  of  the  land  dealt  with,  a  long  enumeration  of  every 
possible  thing  upon  it,  or  right  in  or  connected  with  it  which  was  intended 
to  pass  with  the  land,  and  finished  with  lengthy  covenants  for  title  ;  while 
wills  and  marriage  settlements  contained  long  provisions  enabling  trustees 
to  apply  the  income  of  the  property  of  infants  for  their  maintenance,  and  to 
manage  their  estates  during  their  infancy.  These  and  similar  provisions 
are  now  by  the  above-mentioned  Acts  impUed  or  enabled  to  be  implied,  in- 
stead of  being  expressed,  and  they  are  consequently  unnecessary,  and  are  in 
practice  generally  omitted.  At  the  same  time,  other  important  changes 
in  the  law  of  real  property  have  been  made  which  will  be  referred  to. 
Perhaps  the  most  important  provision  of  the  Act  of  1881 — a  provision 
which  was  wanting  in  previous  Acts  having  like  objects,  and  which 
probably  has  largely  contributed  to  its  success — is  that  solicitors  may 
in  all  cases  adopt  the  Act  without  being  liable  for  doing  so. 

The  Vendor  and  Purchaser  Act,  1874,  shortens  the  period  for  which  title 
has  to  be  deduced  from  sixty  to  forty  years ;  it  relieves  the  lessor  or 
assignor  of  a  term  from  the  necessity  of  proving  the  title  to  the  freehold ; 
it  makes  recitals  in  deeds  twenty  years  old  primd  facie  evidence  of  the 
truth  of  the  statements  contained  in  them;  it  restricts  the  duties  of  a 
vendor  with  regard  to  furnishing  covenants  to  produce  documents  of  title  ; 
and  it  makes  provision  for  vendors  and  purchasers  obtaining  by  application 
in  a  summary  way  to  a  judge  in  chambers,  a  decision  upon  matters  in 
dispute  between  them. 

The  Conveyancing  Act,  1881,  is  divided  into  parts,  with  separate  titles, 
which  it  will  be  convenient  to  follow  in  giving  the  more  important  provi- 
sions:— (1)  Preliminary. — This  contains  definitions.  (2)  Sales  and  other 
Transactions. — A  purchaser  of  enfranchised  copyhold  land  cannot  call  for  the 
title  of  the  lord  granting  the  enfranchisement.  A  document  dated  prior  to 
the  period  fixed  for  the  commencement  of  title  cannot  be  required  to  be 
produced  or  abstracted,  although  creating  a  power  subsequently  exercised, 
or  although  subsequently  recited.  The  receipt  for  the  last  payment  of  rent 
is,  as  regards  a  purchaser  of  the  lease,  primd  facie  evidence  of  the  performance 
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of  the  covenants.  The  expense  of  producing  documents,  and  of  procuring 
information  and  copies  of  documents  not  in  the  possession  of  the  vendor,  is 
thrown  upon  the  purchaser.  The  Court  may  direct  land  subject  to  an  incum- 
brance to  be  sold  free  from  it,  upon  a  sufficient  sum  to  cover  the  incum- 
brance being  paid  into  Court.  A  conveyance  of  land,  or  of  land  with 
buildings  upon  it,  or  of  a  manor,  is  made  to  include  (respectively)  all  the 
matters,  things,  and  rights  mentioned  in  the  Act,  being  those  usually 
enumerated  in  a  conveyance  in  the  general  words  after  the  description  of 
parcels  of  that  nature  (as  the  case  may  be).  In  a  conveyance  the  usual 
covenants  for  title  are  implied  where  a  statement  is  made  of  the  character 
in  which  the  party  conveys.  Thus  where  the  grantor  is  expressed  to  convey 
as  "  beneficial  owner,"  as  "  trustee,"  or  as  "  mortgagee,"  or  as  "  mortgagor," 
the  covenants  usually  entered  into  by  the  party  are  implied  according  as 
the  transaction  is  one  of  sale  or  mortgage,  and  as  the  estate  is  freehold  or 
leasehold.  But  in  the  case  of  a  settlement,  the  person  conveying  "as 
settlor  "  is  implied  to  covenant  for  further  assurance  only,  and  not  for  all 
the  usual  vendor's  covenants,  as  was  the  former  practice.  (3)  As  regard  pro- 
duction and  safe  custody  of  title-deeds,  the  old  covenants  are  rendered 
unnecessary,  as  their  effect  is  now  obtained  by  an  acknowledgment  in 
writing  by  the  vendor  retaining  the  deeds  of  the  right  of  the  purchaser  to 
their  production,  and  by  an  undertaking  in  writing  for  their  safe  custody. 
These  generally  form  one  document,  and  are  stamped  with  a  sixpenny  stamp. 
(4)  Leases. — Both  the  benefit  of  covenants  by  the  lessee,  and  of  conditions 
of  re-entry,  and  the  burdens  of  covenants  by  the  lessor  are  made  to  run  with 
the  reversion,  notwithstanding  its  severance,  thus  considerably  extending 
the  Act  32  Hen.  viii.  c.  34.  Likewise  conditions  of  re-entry  are  made  appor- 
tionable  upon  severance  of  the  reversion.  The  exercise  of  rights  of  re-entry 
and  forfeiture  are,  with  the  exception  of  conditions  against  assigning  or 
parting  with  the  possession,  and  for,  in  a  mining  lease,  inspecting  books,  made 
subject  to  various  conditions  in  favour  of  the  lessee.  This  last  provision 
has  been  extended  by  the  Conveyancing  Act,  1892.  (5)  Mortgages. — A 
mortgagor  may  require  the  mortgagee,  instead  of  reconveying,  to  transfer  to 
a  third  person ;  he  may  inspect  and  copy  the  title-deeds  held  by  the 
mortgagee ;  and  both  he  and  also  the  mortgagee  while  in  possession  may 
make  an  agricultural  lease  for  twenty-one,  or  a  building  lease  for  ninety-nine 
years ;  he  may  have  a  sale  instead  of  redemption.  A  mortgagee  under  a 
deed  is  given  a  power  of  sale  upon  default ;  he  may  insure  premises  against 
fire ;  may,  upon  default,  appoint  a  receiver ;  while  in  possession  may  cut 
timber ;  may  have  sale  instead  of  foreclosure.  (6)  Statutory  Mortgage. — 
Where  a  mortgage  is  by  deed  and  expressed  to  be  by  way  of  statutory 
mortgage,  and  is  in  the  short  form  prescribed,  it  is  implied  to  contain  a 
covenant  for  payment  of  debt  and  interest,  and  a  proviso  for  reconveyance 
of  the  ordinary  kind.  There  are  like  provisions  as  to  implication  of  clauses 
in  transfers  and  reconveyances  of  statutory  mortgages.  (7)  Trust  and 
Mortgage  Estates  on  Death. — These  estates,  if  vested  in  one  person  solely,  are 
made  at  his  death,  and  notwithstanding  his  testamentary  disposition,  to 
pass  to  his  personal  representatives  as  chattels  real.  By  the  Copyhold  Act, 
1894,  s,  83,  re-enacting  the  Copyhold  Act,  1887,  s.  43,  these  provisions  are 
not  to  apply  to  copyhold  estates  vested  in  a  tenant  on  the  rolls. 
(8)  Trustees  and  Executors. — Ample  powers  of  appointing  new  trustees  in  all 
needful  cases  are  given,  and  an  entirely  new  power  is  given  to  the  appointor 
of  vesting  the  trust  property  in  the  new  trustees  by  a  declaration  to  that 
effect  in  the  deed  of  appointment,  thus  rendering  a  conveyance  by  the  former 
trustees  unnecessary.     But  this  power  does  not  extend  to  copyholds.     Full 
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powers  of  sale  (in  the  case  of  a  trust  for  sale),  of  giving  receipts,  of  compound- 
ing claims,  are  given  to  trustees,  and  in  the  last  case  to  executors  also.  All 
these  provisions,  as  far  as  they  affect  trustees,  are  repealed  and  re-enacted 
by  the  Trustee  Act,  1893,  which  at  the  same  time  embodies  the  amend- 
ments made  by  the  Conveyancing  Acts,  1882,  s.  5,  and  1892,  s.  6. 
(9)  Married  Women. — A  new  power  is  given  the  Court  of  removing  the 
restraint  on  anticipation  upon  a  married  woman,  with  her  consent,  where  it 
appears  to  be  for  her  benefit.  (10)  Powers  are  given  to  the  trustees  or  other 
persons  mentioned  to  apply  the  income  of  the  property  of  infants  for  their 
maintenance  and  benefit,  and  to  superintend  and  manage  their  property 
during  their  infancy.  (11)  Bent  Charges  arid  other  Annual  Sums. — The 
ordinary  remedy  of  distress  upon  non-payment  for  twenty-one  days,  and  of 
entry  upon  non-payment  for  forty  days,  is  given  in  respect  of  any  annual 
sum  charged  upon  land.  Power  is  also  given  to  demise  the  land  in  the  like 
case.  Provision  is  also  made  for  the  owner  of  land  subject  to  a  rent  or  sum 
of  this  nature  to  commute  it  by  payment  of  an  amount  to  be  fixed  by  the 
Copyhold  Commissioners.  (12)  Powers  of  Attorney. — The  donee  of  the 
power  may  execute  deeds  in  his  own  name.  Persons  paying  money  or 
acting  under  the  power  in  good  faith,  and  without  notice  of  the  death  or 
incapacity  of,  or  revocation  by  the  donor,  are  not  to  be  liable  therefor. 
(13)  Construction  and  Effect  of  Deeds  and  other  I'nstruments. — The  use  of  the 
word  "  grant "  is  no  longer  necessary  to  convey  land.  Land  may  be  con- 
veyed by  a  person  to  himself  jointly  with  another,  and  by  husbands  or  wives 
to  each  other.  The  words  "  fee  simple  "  or  "  fee  tail "  may  be  used  in  deeds 
by  way  of  limitation.  Powers  collateral  may  be  released.  A  deed  ex- 
pressed to  be  supplemental  to  another  is  to  be  construed  as  if  indorsed 
thereon.  A  receipt  for  money  in  the  deed  is  sufficient  discharge,  although 
not  also  indorsed.  And  if  either  in  the  deed  or  indorsed  on  it,  it  discharges 
a  subsequent  purchaser  without  notice  of  non-payment.  The  production 
by  a  solicitor  of  a  deed  with  a  receipt  within  or  upon  it  authorises  payment 
to  him.  This  authority  has  been  extended  by  the  Trustee  Act,  1893, 
s.  17  (4),  to  the  case  where  the  vendors  are  trustees.  Covenants  are  to  be 
deemed  as  made  with  the  covenantee,  his  heirs  and  assigns,  or  his  executors, 
administrators,  or  assigns,  according  as  they  relate  to  lands  of  inheritance, 
or  lands  not  of  inheritance.  Covenants  generally  are  to  bind  the  heirs,  and 
when  made  jointly  are  to  bind  survivors.  Money  expressed  in  a  mort- 
gage to  be  advanced  on  a  joint  account  is  to  be  due  to  the  mortgagees  as  on 
a  joint  account.  This  provision  obviates  the  joint  account  clauses,  where 
trustees  lend  on  mortgage.  Easements  may  be  granted  by  way  of  use.  A 
conveyance  shall  pass  all  the  estate,  etc.  (following  the  ordinary  estate 
clause)  of  the  party  conveying.  (14)  Long  Terms. — Provision  is  made  for 
enabling  owners  of  terms  of  three  hundred  years  having  two  hundred  years 
unexpired  to  enlarge  them  into  fee-simple  estates.  Terms  subject  to 
determination  by  re-entry  are  excepted  from  this  provision  by  the  Convey- 
ancing Act,  1882,  s.  11.  (15)  Adoption  of  the  Act. — All  the  covenants  and 
provisions  of  the  Act  are  to  be  deemed  proper  ones,  and  solicitors  are  not  to 
be  in  any  way  liable,  even  when  acting  for  trustees,  for  adopting  or  relying 
on  them. 

The  sections  as  to  the  rights  of  vendors  and  purchasers  under  their  con- 
tract ;  those  implying  "  general  words,"  covenants  for  title,  and  rights  as  to 
production  and  custody  of  title-deeds ;  those  giving  power  of  leasing,  of  sale, 
of  insurance,  of  appointing  receivers,  and  of  felling  timber  under  mortgage 
deeds ;  those  relating  to  the  appointment  of  new  trustees,  to  trustees  sellingi 
and  applying  income  and  managing  property  of  infants,  to  enforcement  of 
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rent  charges,  to  the  effect  of  covenants,  to  advances  on  joint  accounts,  to  the 
"  all  the  estate  "  clause,  api)ly  only  if  and  so  far  as  a  contrary  intention  is 
not  expressed  in  the  document.  The  sections  as  to  rights  of  mortgagor 
against  mortgagee,  and  as  to  forfeiture  under  leases,  are  to  apply  notwith- 
standing a  stipulation  to  the  contrary. 

The  Conveyancing  Act,  1882,  provides  for  an  official  search  being  made 
on  behalf  of  purchasers  of  entries  of  all  judgments  and  others  kept  at  the 
Central  Office  of  the  Eoyal  Courts,  and  enables  purchasers  to  rely  on  the 
certificate  furnished  by  the  officer.  It  restricts  constructive  notice  in  favour 
of  a  purchaser,  enables  the  donee  of  a  power  to  disclaim  it  in  all  cases, 
enables  a  power  of  attorney  given  for  value  to  be  made  irrevocable  in  favour 
of  a  purchaser,  and  if  not  given  for  value  to  be  made  irrevocable  for  one 
year.  It  also  contains  a  provision  enabling  separate  sets  of  trustees  to  be 
appointed  when  the  trusts  are  distinct,  which  has  been  re-enacted  with 
slight  alterations  by  the  Conveyancing  Act,  1892,  and  later  by  the  Trustee 
Act,  1893. 

The  Conveyancing  Act,  1892,  amends  the  previous  Acts,  but  does  not 
affect  the  above  description  except  as  stated. 

These  important  Acts  have  been  generally  adopted  in  almost  every 
particular,  and  with  admittedly  beneficial  results,  and  notwithstanding  the 
length  of  time  which  has  now  elapsed  since  their  dates,  no  serious  defect 
has  appeared,  and,  considering  their  wide  adoption  and  application,  the 
amount  of  litigation  their  provisions  have  given  rise  to  has  been  small. 

[Authorities. — See  Hood  and  Challis,  Conveyancing  Acts;  and  works 
cited  in,  and  at  the  end  of,  the  Article  Conveyancing  Practice.] 


Conveyancing  Counsel  of  the  Court,— By  sec.  41  of 

the  Master  in  Chancery  Abolition  Act,  1852  (15  &  16  Vict.  c.  80),  the  Lord 
Chancellor  is  empowered  to  nominate  any  number  of  conveyancing  counsel 
in  practice,  not  less  than  six,  who  shall  have  practised  as  such  for  ten 
years  at  least,  to  be  the  conveyancing  counsel  upon  whose  opinion  the 
Court  may  act  in  the  cases  specified  in  sec.  40  of  the  above-mentioned 
Act ;  to  supply  vacancies  in  the  list  from  time  to  time  ;  and  to  distribute 
the  bushiess  among  such  counsel  in  such  order  and  manner  as  to  the  Lord 
Chancellor  shall  seem  fit. 

The  functions  of  the  conveyancing  counsel  are  now  defined  by  E.  S.  C, 
1883,  Order  51,  r.  7,  which  is  taken  from  sec.  40  of  the  Master  in 
Chancery  Abolition  Act,  1852.  By  this  rule  the  Court  or  a  judge  may 
refer  to  the  conveyancing  counsel  of  the  Court  any  matter  relating  to  the 
investigation  of  the  title  to  an  estate,  with  a  view  to  an  investment  of 
money  in  the  purchase  or  on  mortgage  thereof,  or  with  a  view  to  a  sale 
thereof,  or  to  the  settlement  of  a  draft  of  a  conveyance,  mortgage,  settle- 
ment, or  other  instrument,  or  any  other  matter  which  the  Court  or  judge 
may  think  fit  to  refer,  and  may  receive  and  act  upon  the  opinion  given  in 
the  matter  referred.  By  Order  51,  r.  2  (taken  from  sec.  56  of  the 
Chancery  Amendment  Act,  1852  (15  &  16  Vict.  c.  86)),  it  is  provided  that, 
before  any  estate  or  interest  is  put  up  for  sale  under  a  judgment  or  order, 
an  abstract  of  the  title  thereto  is,  unless  otherwise  ordered,  to  be  laid 
before  some  conveyancing  counsel  approved  by  the  Court  for  his  opinion 
thereon,  to  enable  proper  directions  to  be  given  respecting  the  conditions 
of  sale,  and  other  matters  connected  with  the  sale.  It  was  held  under  the 
old  practice  that  the  section  conferring  the  power  was  not  obligatory,  but 
that   the   Court  had   a  discretion  to  dispense    with  a  reference  to    the 
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conveyancing  counsel  {Gibson  v.  Woollard,  1854,  5  De  G.,  M.  &  G.  835). 
In  practice  the  Court  occasionally  acts  upon  the  opinion  of  an  ordinary 
counsel,  and  does  not  insist  on  a  reference  to  one  of  the  conveyancing 
counsel,  but,  as  a  rule,  it  will  require  the  papers  to  be  submitted  to  the 
conveyancing  counsel.  It  is  usual  to  refer  to  such  counsel  deeds  for  the 
reinvestment  of  the  moneys  of  incapacitated  persons  {Blaxland  v.  Blax- 
land,  1853,  9  Hare,  App.  68). 

Any  party  objecting  to  the  opinion  given  by  the  conveyancing  counsel 
is  entitled  to  have  the  point  in  dispute  disposed  of  by  the  judge  (Order 
51,  r.  8). 

The  business  to  be  referred  to  the  conveyancing  counsel  is  distributed 
amongst  them  in  rotation  in  the  prescribed  manner.  In  case  of  illness 
of  the  conveyancing  counsel  or  other  inability  on  his  part  to  accept  the 
reference,  the  same  is  offered  to  the  others  in  seniority.  A  reference  may 
be  directed  to  one  in  particular  of  the  conveyancing  counsel  (Order  51,  rr. 
9-13,  reproducing  Order  2,  rr.  1-5  of  the  Chancery  Consolidated  Orders). 

The  fees  of  the  conveyancing  counsel  are  regulated  by  the  taxing  officers, 
subject  to  appeal  to  the  Court  or  judge,  whose  decision  is  final  (Order  65, 
r.  27  (36)),  taken  from  sec.  43  of  the  Master  in  Chancery  Abolition  Act, 
1852  ;  and  see  Rumsey  v.  Btimsey,  1855,  21  Beav.  40).  Where  in  pur- 
suance of  any  direction  by  the  Court  or  a  judge  drafts  are  settled  by 
any  of  the  conveyancing  counsel  of  the  Court,  the  expense  of  procuring  such 
drafts  to  be  previously  or  subsequently  settled  by  other  counsel  on  behalf 
of  the  same  parties  will  not,  as  a  rule,  be  allowed  on  taxation  (Order  65,  r. 
22,  reproducing  C.  Order  40,  r.  30  ;  and  see  Nicholson  v.  Jeyes,  1853,  1  Sm. 
&  G.  App.  13). 

{^Authorities. — Dan.  Ch.  Pr.,  6th  ed.,  pp.  962,  963,  1076 ;  Annual 
Fradice,  1897,  pp.  941,  944-946,  1153.] 


Conveyancing"  Practice. — Conveyancing  is  the  art  of 
transferring  legal  rights  to  property  from  one  person  to  another  by  means 
of  documents.  It  is  largely  occupied  with  the  preparation  of  conveyances 
on  sales  of  land,  of  mortgages,  and  of  marriage  settlements.  Speaking 
more  generally,  it  relates  to  all  documents  of  a  non-contentious  character 
affecting  proprietary  rights,  such  as  wills,  partnership  deeds,  deeds  of 
appointment,  disentailing  deeds,  and  others  of  a  like  nature.  In  tlie 
preparation  of  these  documents,  and  especially  where  the  transaction  is 
between  parties  having  opposing  interests,  a  settled  practice  is  followed 
by  the  solicitors  concerned.  This  practice  has  arisen  from  its  mutual 
convenience,  and  has  become  recognised  by  judicial  decision.  The  case  of 
a  sale  of  land  may  be  taken  as  a  typical  example. 

Sale  of  Land. — Notwithstanding  recent  legislation,  it  is  found  desirable 
further  to  protect  the  vendor.  For  this  purpose  the  contract  of  sale 
usually  further  limits  the  period  during  which  title  must  be  deduced, 
perhaps  to  twenty  or  fifteen  years.  It  provides  that  objections  shall 
not  be  made  on  account  of  the  possibility  of  persons  being  alive  who 
are  reasonably  certain  not  to  exist,  or  on  account  of  defects  in  the 
description  of  the  parcels,  or  otherwise.  It  also  provides  for  the  payment 
or  apportionment  of  outgoings  up  to  the  date  of  completion,  and  for 
the  payment  of  interest  upon  the  purchase-money,  if  the  completion  is 
for  any  reason  delayed.  In  the  case  of  sales  by  auction,  power  is  reserved 
to  the  vendors  to  rescind  the  contract  upon  the  purchaser  insisting  upon 
any  requisition  with  whicli  the  vendor  is  imwilling  to  comply  (see  Condi- 
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TiONS  OF  Sale).  This  last  clause  is  sometimes  resisted  by  purchasers  by 
private  treaty.  Immediately  after  the  signature  of  the  agreement,  the 
vendor's  solicitor  forwards  to  the  purchaser's  solicitor  an  al)stract  of 
his  title  (see  Aisstkact  of  Title).  It  is  written  witli  ordinary  con- 
veyancing abbreviations,  on  brief  paper,  and  with  various  margins,  to 
the  number  of  four,  used  according  to  the  various  parts  of  the  deed 
al)stracted,  the  names  and  descriptions  of  the  parties  being  written  on  the 
widest  lines  and  the  parcels  on  the  narrowest.  These  differences  of  margin 
enable  the  practitioner  to  see  at  a  glance  the  part  of  the  deed  he  may  wish 
to  refer  to.  Upon  receipt  of  the  abstract,  the  solicitor  proceeds  to  verify 
and  peruse  it.  The  practice  as  to  which  of  these  tilings  is  done  first  is  not 
invariable.  For  verifying  the  abstract  he  makes  an  appointment  with  the 
vendor's  solicitor  to  see  the  deeds,  usually  at  the  office  of  the  latter.  He 
then  compares  the  abstract  carefully  with  the  deeds.  Having  verified, 
the  purchaser's  solicitor  proceeds  to  peruse  the  abstract  (or  sends  it  to 
counsel  for  perusal)  for  the  purpose  of  seeing  whetlier  or  not  a  good  title  is 
shown. 

After  perusal,  the  purchaser's  solicitor  prepares  the  requisitions  and 
objections  upon  the  title,  including  a  list  of  the  deeds  he  expects  to  be 
handed  over  to  him  or  acknowdedged  upon  completion  (see  Eequisi- 
TiONS  ON  Title).  These  requisitions  must  be  delivered  to  the  vendor's 
solicitor  strictly  within  the  time  fixed  by  the  contract,  unless  the  latter 
grants  an  extension  of  the  time.  The  vendor's  solicitor  then  writes  his 
replies.  Upon  receiving  them  the  purchaser's  solicitor  may  either  accept 
them  as  suf3ficient,  or  further  insist  upon  any  requisition  or  objection  he 
considers  not  complied  with  or  removed.  When  all  the  requisitions  have  been 
satisfied  or  waived,  and  after  having  searched  the  official  registers  against 
charges,  litcs  jiendentes,  etc.,  he  proceeds  to  the  preparation  of  the  convey- 
ance. After  having  settled  his  draft,  he  has  it  fair  copied  upon  wide  ruled 
draft  paper  and  sent  to  the  vendor's  solicitor  for  approval.  This  latter 
makes  in  red  ink  any  alterations  which  he  thinks  necessary  for  the  safety 
of  his  client,  but  otherwise  accepts  it,  as  the  form  of  the  draft  is  at  the 
election  of  the  purchaser.  The  vendor  usually  takes  this  opportunity  of 
sending  the  draft  to  the  solicitors  of  any  other  persons  who  have  been  made 
parties  to  the  conveyance,  and  whose  concurrence  he  must  obtain,  for  their 
perusal  and  approval. 

When  the  vendor  owns  other  property  which  is  held  under  a  common 
title  with  the  property  sold  he  retains  the  title-deeds  common  to  the  two, 
and  where  parts  of  property  held  under  a  common  title  are  con- 
temporaneously sold  to  different  purchasers  the  purchaser  of  the  highest 
value  is  entitled  to  have  the  title-deeds.'  In  these  cases  the  vendor  or 
other  purchaser,  as  the  case  may  be,  gives  a  written  acknowledgment  of  the 
right  of  the  purchaser  to  the  production  of  these  deeds,  and  an  undertaking 
for  their  safe  custody.  This  acknowledgment  and  undertaking  is  perused 
by  the  vendors  and  settled  in  the  same  way  as  the  conveyance,  and  when 
engrossed  is  forwarded  with  it  for  execution.  The  vendor's  solicitor  having 
obtained  the  execution  of  the  conveyance  and  of  the  acknowledgment  (if 
any)  by  all  necessary  parties,  an  appointment  is  made  for  completion,  which 
usually  takes  place  at  his  office.  The  purchaser's  solicitor  attends  there 
with  the  abstract.  He  examines  the  conveyance  and  undertaking  (if  any) 
to  see  that  all  is  in  order,  checks  the  title-deeds  proposed  to  be  handed  over 
with  the  abstract  to  see  that  all  that  he  has  a  claim  to  are  there,  and  pays 
what  upon  tlie  balance  of  accounts  appears  as  owing  by  his  client  for  pur- 
chase-money  and   interest,   etc.      Formerly  where    the   vejidor   was   not 
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present  the  purchaser's  money  was  usually  paid  into  the  bank  of  the 
vendor,  so  as  to  ensure  that  it  reached  the  persons  entitled  to  receive  it. 
But  now  since  the  Conveyancing  Act,  1881,  and  the  Trustee  Act,  1893, 
purchase-money  may  be  safely  paid  to  the  vendor's  solicitor,  even  where 
the  vendors  are  trustees.  The  purchaser  takes  the  conveyance  and  the 
title-deeds  and  the  acknowledgment  (if  any),  and  the  transaction  is  com- 
plete, with  tlie  exception  of  the  stamps  upon  the  deed.  These  will  be 
affixed  by  the  Inland  Kevenue  authorities  at  any  time  within  one  month 
after  execution,  and  this  course  is  usually  taken  to  avoid  the  trouble  of 
getting  the  uii.ased  stamp  allowed  for  in  case  the  prepared  deed  has  for  any 
reason  to  be  discarded  befoie  execution.  Each  party  has  to  bear  his  own 
costs  in  the  matter  unless  otherwise  stipulated  for,  which  is  rarely  done,  or 
except  as  to  attested  copies  of  deeds  not  in  his  possession  furnished  by  the 
vendor,  or  other  acts  done  by  him  not  required  by  law.  Of  course  the  ex- 
pense of  obtaining  the  execution  of  all  parties  who  are  necessary  to  com- 
plete the  conveyance  must  be  borne  by  the  vendor. 

The  above  is  the  usual  course  in  an  ordinary  sale  of  land,  but  where  the 
property  is  sold  in  consideration  of  a  fee-farm  rent  or  other  rent-charge, 
it  is  usual  for  the  contract  to  provide  that  the  conveyance  shall  be 
prepared  by  the  vendor,  but  at  the  expense  of  the  purchaser,  as  it  partakes 
of  the  nature  of  a  lease. 

By  custom  which  has  become  law  the  vendor  must  enter  into  covenants 
for  title.  These  are,  however,  not  unqualified,  but  are  restricted  so  as  to 
indemnify  the  purchaser  only  against  the  acts  of  the  vendor  and  of  those 
through  whom  he  claims  otherwise  than  by  purchase  for  value,  and  of 
those  who  may  claim  under  him  in  the  future.  As  the  previous  vendor  for 
value  will  have  entered  into  similar  covenants,  an  unbroken  cliain  of 
covenants  for  title  is  thus  established  in  favour  of  the  last  purchaser, 
unless  the  vendor  or  his  predecessor  has  purchased  from  trustees  or  mort- 
gagees, for  where  the  vendor  is  a  trustee  or  mortgagee  he  only  covenants 
against  his  own  incumbrances.    See  Covenants  in  Leases  ;  Title, 

Mortgages. — The  course  of  proceeding  in  this  case  is  similar  to  the  fore- 
going, the  mortgagee  being  in  the  position  of  the  purchaser,  and  his  solicitor 
preparing  the  deed.  It  is  not,  however,  usual  to  have  any  previous  contract 
between  the  parties,  so  that  in  examining  the  title  and  preparing  requisitions 
the  mortgagee's  solicitor  is  not  limited  by  conditions  and  restrictions  as  in 
the  case  of  a  purchase,  but  he  is  only  concerned  to  make  sure  that  the  title 
is  good.  Moreover,  the  mortgagor  bears  the  expenses  of  the  mortgagee  as 
well  as  his  own  in  the  transaction.  The  mortgagor  also  enters  into  general 
covenants  for  title  not  limited  to  the  acts  of  himself  and  his  ancestors. 

Lease. — A  lease  is  not  usually  preceded  by  an  agreement,  unless  for  any 
reason  the  preparation  of  the  formal  lease  must  be  unavoidably  delayed. 
Where  there  is  such  previous  agreement,  it  is  better  to  set  out  in  full  the 
covenants  intended  to  be  inserted  in  the  lease,  rather  than  refer  to  them 
generally  as  the  "  usual  covennnts."  In  the  absence  of  agreement  the 
solicitor  of  the  lessor  prepares  the  lease,  but  at  the  expense  of  the  lessee, 
who  may  be  sued  for  the  costs  (Grissell  v.  Bobinson,  1836,  3  Bing.  N.  C.  10) ; 
and  the  counterpart  is  prepared  at  the  expense  of  the  lessor.  The  lease  is 
kept  by  the  lessee,  and  the  counterpart,  which  is  only  signed  by  the  lessee,  is 
kept  by  the  lessor.  This  is  done  to  avoid  a  second  od  valorem  stamp  upon 
the  counterpart.  Where  there  is  an  agreement  for  a  lease  the  parties  aie 
usually  satisfied  with  that,  and  unless  anything  exceptional  arises,  no 
further  document  is  prepared.  The  agreement  must,  however,  bear  the 
same  stamp  as  the  lease  itself, 
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Transfers  of  mortgage  and  assignments  of  lease  partake  partly  of 
the  character  of  sales,  partly  of  mortgages  or  leases  (as  the  case  may  be), 
and  the  practice  is  adapted  accordingly. 

Marriage  Settlements. — Where  the  future  husband  settles  land,  his 
solicitor,  upon  request,  which,  however,  is  often  not  made,  furnishes  an 
abstract  of  his  title  to  the  solicitor  of  the  lady,  who  peruses  it  and  makes 
requisitions  as  if  acting  for  a  purchaser.  Upon  the  title  being  approved  of, 
the  husband's  solicitor  prepares  the  draft  settlement,  which  he  forwards  to 
the  other  solicitor  for  approval.  Where,  however,  there  is  a  mutual  settle- 
ment, property  being  also  brought  in  by  the  lady  or  her  father,  the 
draft  settlement  is  prepared  by  her  solicitor,  who,  after  approval,  engrosses 
it.     The  costs  are  paid  by  the  husband  after  tlie  marriage. 

Copyholds. — The  practice  with  regard  to  the  examination  of  title  and 
the  preparation  of  the  surrender  is  similar  to  that  in  the  case  of  freeholds. 
When  the  surrender  has  been  executed,  the  solicitor  of  the  surrenderee 
forwards  it  to  the  steward  of  the  manor  and  attends  at  his  office  by  appoint- 
ment, or  at  the  next  Court,  to  take  admittance,  upon  payment  of  the  fine 
and  fees.  If  the  manor  is  at  a  distance,  the  steward  will,  for  a  special  fee, 
appoint  a  deputy  to  take  the  surrender.  The  solicitor  for  the  purchaser 
is  usually  appointed  the  deputy. 

Personalty. — It  sometimes  happens  that  a  title  has  to  be  shown  to 
personalty  by  means  of  an  abstract,  as  where  a  policy  of  assurance  or  stocks 
or  shares  are  standing  in  the  name  of  a  person  who  is  dead  or  has  assigned 
them.  The  course  of  procedure  is  sindlar  to  that  in  the  case  of  real  estate. 
The  titles  are  usually  short. 

Wills. — The  preparation  of  wills  and  codicils  does  not  follow  so  settled 
a  practice  as  tliat  of  the  deeds  above  mentioned,  these  documents  being 
sometimes  drawn  by  testators  themselves.  When  drawn  by  solicitors,  they 
are  engrossed  on  strong  paper,  usually  brief  paper,  the  sheets  bound 
together  by  tape,  and  secured  by  sealing-wax.  The  circumstances  and 
desires  of  testators  are  so  different  that  there  is  more  room  for  the  ingenuity 
of  the  draftsman  than  in  the  case  of  ordinary  legal  documents.  When  the 
property  of  the  testator  is  "  settled,"  the  form  and  arrangement  of  the  clauses 
are  similar  to  those  of  marriage  settlements.  They  are  usually  attested  by 
the  solicitor  and  his  clerk.  It  is  a  good  plan  for  every  sheet  of  the  will  to 
be  signed  by  the  testator  and  the  two  witnesses  at  the  bottom.  The  same 
persons  should  initial  every  alteration,  interlineation,  and  erasure,  as,  in  the 
absence  of  proof  to  the  contrary,  these  will  be  presumed  to  have  been  made 
by  the  testator  after  execution,  and  be  ignored.  Wills  do  not  contain 
recitals,  except  where  they  are  operating  as  an  exercise  of  a  power  of 
appointment. 

Conveyancing  is  almost  entirely  carried  out  by  means  of  deeds,  that  is, 
writings  under  seal.  As  regards  the  sealing  of  deeds  and  their  execution, 
physical  construction,  and  engrossment,  see  Deeds.  Since  the  Conveyancing 
Act,  1881,  a  receipt  is  not  put  on  the  back  as  well  as  in  the  body  of  the  deed. 

The  presumption  of  law  being  that  all  alterations,  etc.,  in  deeds  are  made 
before  execution,  it  is  not  considered  necessary  to  initial  them.  Every  legal 
document  is  indorsed  with  a  short  description  of  its  nature  and  contents. 
Upon  the  top  of  the  back  is  written  the  date,  l)elow  this  in  the  case  of  a 
conveyance  come  the  names  of  the  vendor  and  purchaser,  and  below  this 
the  nature  of  the  deed  ;  thus — "  15th  May  1897,  Mr.  John  Smith  to  William 
Eobinson,  Esq.,"  and  then,  "  Conveyance  of  a  hundred  acres  of  freehold  land 

in  the  parish  of ."     If  the  document  is  only  a  copy  or  a  draft,  the 

words  "  copy  "  or  "  draft "  are  written  above  "  conveyance." 
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The  old  eiigroSBing  hand  formerly  used  is  now  quite  given  up,  except  some- 
times for  words  to  catch  the  eye,  as  "  This  Indenture,"  "  Now  this  Indenture 
Witnesseth,"  and  even  in  those  cases  but  rarely.  Documents,  whether 
conveyances  of  land  or  otherwise,  are  written  in  plain,  clear,  ordinary  writing ; 
no  stops  are  employed,  although  brackets  are  used  for  parenthetical  state- 
ments ;  and  no  word  is  begun  at  the  end  of  one  line  and  finished  at  the 
beginning  of  the  next. 

A  deed  of  conveyance,  transfer,  or  assignment  has  always  a  certain 
customary  form.  It  consists  of  (1)  the  date,  (2)  the  parties,  (3)  the  recitals, 
(4)  the  operative  part,  (5)  the  parcels,  (6)  the  habendum,  (7)  the  declaration 
of  uses  (if  any),  (8)  the  covenants  for  title  (see  Deed).  The  recitals  describe 
the  nature  of  the  estates  and  interests  of  the  conveying  or  transferring 
parties,  and  of  the  powers  they  are  about  to  exercise,  and  sometimes  of 
their  objects  in  executing  the  deed.  They  explain  the  operative  part,  and 
act  by  way  of  estoppel  upon  the  parties,  and  are  now  of  importance  as  being 
primd  facie  evidence  of  the  facts  they  state  after  a  lapse  of  twenty  years. 
The  habendum,  ushered  in  by  the  words  "  To  hold,"  contains  the  limitation 
of  the  estate.  In  the  case  of  marriage  settlements  it  is  followed  by  a  great 
variety  of  clauses  describing  the  uses  and  trusts  upon  which  the  property  is 
to  be  held. 

In  drafting  any  but  simple  documents  the  practitioner  writes  only  on 
one  side  of  the  paper,  in  lines  wide  apart  (about  an  inch),  and  with  a  broad 
margin.  He  writes  thus  about  two  folios  on  a  page,  a  folio  being  seventy- 
two  words.  If  he  writes  more  closely  he  is  likely  to  find  himself  seriously 
embarrassed  in  making  subsequent  needful  alterations  and  additions.  He 
uses  a  set  of  recognised  abbreviations :  thus  "  hereditaments "  is  written 
"  heredts."  or  "  hereds." ;  "  respectively,"  "  resply."  ;  and  the  everlasting 
word  "  said,"  "  sd."  Nearly  every  fourth  word  of  an  ordinary  draft  may  be 
thus  shortened.  These  abbreviations  are  sometimes  used  in  documents 
passing  between  one  solicitor  and  another,  as  in  abstracts  and  fair  copy 
drafts.  One  of  the  best  known  collections  of  conveyancing  precedents  is 
printed  in  this  manner. 

When  lengthy  and  complicated  documents  have  to  be  drawn,  as 
conveyances  with  numerous  recitals,  or  marriage  settlements  and  wills,  it 
may  be  useful  to  make  a  skeleton  draft  first,  noting  the  various  recitals  or 
clauses  proposed  to  be  inserted  in  their  order. 

The  provisions  ordinarily  occurring  in  legal  documents  have  acquired  a 
settled  and  recognised  phraseology,  which  has  been  found  most  apt  for  the 
purpose,  and  which,  by  reason  of  its  long  employment,  has  been  the  subject 
of  numerous  judicial  decisions,  which  have  determined  its  exact  scope  and 
meaning.  These  are  called  "  common  forms,"  and  are  of  great  service  to 
the  conveyancer.  He  inserts  them  in  his  drafts  with  little  or  no  alteration, 
knowing  that  he  can  rely  on  them  for  their  particular  purpose.  He  is  also 
aided  by  books  containing  collections  of  precedents  of  entire  documents 
of  almost  every  kind  and  variety.  By  these  means  he  has  called  to  his 
notice  all  the  provisions  which  are  appropriate  to  the  circumstances  of 
the  case  he  is  dealing  with,  and  is  also  supplied  with  suitable  phraseology. 
Collections  of  this  kind  have  long  been  in  use,  certainly  since  that  compiled 
from  the  drafts  of  Sir  0.  Bridgeman,  who  fiourished  in  the  reign  of  Charles  I. 
At  the  present  day  every  practitioner  is  familiar  with  the  precedents  of 
Davidson,  Key  and  Elphinstone,  Bythewood  and  Jarman,  Prideaux,  and 
others.  A  book  called  Copinger's  Index,  which  is  an  index  to  the  precedents 
to  be  found  in  all  the  ordinary  conveyancing  collections,  both  ancient  and 
modern,  will  also  often  be  found  very  useful  to  the  practitioner. 


374  CONVEYANCING  PBACTICE 

Although  there  are  various  methods  of  conveying  real  estate  which  may- 
be still  made  use  of,  as  a  bargain  and  sale,  a  feoffment,  a  lease  and  release, 
yet  in  practice  a  deed  of  grant  is  invariably  used  for  freehold  estates. 
However,  in  the  case  of  copyholds  directed  by  a  testator  to  be  sold  by 
his  executors,  the  ancient  common  law  bargain  and  sale  (q.v.)  is  used.  See 
Copyholds. 

Conveyancers  use  special  terms  in  the  operative  part  of  deeds  of  transfer 
according  to  the  nature  of  the  transaction.  Thus  they  "  grant "  freeholds  ; 
"  assign  "  equitable  estates  or  leases  ;  "  surrender  "  a  lease  to  the  owner  of  the 
reversion  ;  "  demise  "  for  a  term  ;  "  devise  "  real  and  "  bequeath  "  personal 
property  by  will.  The  words  "  enfeoH,"  "  bargain  and  sell,"  "  alien,"  and 
"  confirm  "  speak  for  themselves.  The  word  "  convey  "  for  real  property 
has  come  into  use  in  modern  times. 

Conveyancing,  unlike  ordinary  literature,  does  not  describe  what  has 
occurred  (except  in  the  case  of  recitals),  but  is  largely  a  compilation  of 
rules  for  the  regulation  of  future  conduct.  It  consequently  contains 
elaborate  provisions  designed  to  meet  every  possible  contingency.  The 
layman  thinks  only  of  those  events  that  will  probably  arise.  He  assumes 
that  his  wife  will  survive  him,  their  children  will  survive  her.  The 
conveyancer  anticipates  all  events  that  can  arise.  His  provisions  are 
therefore  often  loaded  with  provisos,  exceptions,  and  additions.  He  uses 
no  words  of  ornament,  and  never  omits  for  the  sake  of  style  any  that  he 
thinks  necessary  for  removing  possible  ambiguity.  Thus  he  repeats  names 
time  after  time,  where  the  use  of  the  pronoun  would  leave  any  doubt  as  to  the 
antecedent  intended.  Whenever  a  person  or  thing  has  once  been  mentioned, 
it  is  always  afterwards  referred  to  as  the  "  said  "  so  and  so.  Modern  English 
is  ordinarily  employed,  but  certain  old-fashioned  words,  such  as  "  wherein," 
"  thereto,"  "  hereinafter "  are  found  useful,  and  constantly  used.  And 
archaic  forms  are  sometimes  retained,  as  "  this  indenture  witnessed/?-," 
"  doth  hereby  grant."  In  recitals,  only  matters  of  fact  should  be  stated  ;  all 
conclusions  of  law  should  be  omitted.  Hence  it  does  not  seem  proper  to 
say  "  whereas  by  indenture  of  mortgage  "  or  "  of  lease,"  but  only  "  whereas  by 
indenture."  Eecitals  are  usually  made  to  follow  exactly  the  document 
recited,  the  present  tense  being  changed  into  the  past  tense.  This  sometimes 
leads  to  a  curious  result,  as  where  a  direction  that  trustees  "  do  and  shall," 
becomes  "  did  and  should."  Sometimes,  however,  recitals  summarise  the 
effect  of  a  document. 

The  length  of  documents  dealing  with  property  has  become  materially 
shortened  of  late  years  by  the  Conveyancing  Acts,  1.881  to  1892,  the 
Settled  Lands  Acts,  1882  to  1890,  and  the  Trustee  Act,  1893. 

The  practice  of  conveyancing,  except  in  the  case  of  wills,  is  confined  to 
members  of  the  legal  profession.  Penalties  are  imposed  upon  anyone 
except  barristers,  solicitors,  special  pleaders,  and  certificated  conveyancers 
in  this  country,  and  the  officially  recognised  members  of  the  legal  profession  in 
other  parts  of  the  United  Kingdom,  who  should  draw  deeds  for  remuneration. 

Charges. — The  former  method  was  to  charge  according  to  the  length  of 
the  document ;  thus  one  shilling  per  folio  was  paid  for  perusing,  two  shillings 
for  drawing,  sixpence  for  engrossing  documents.  Chai'ges  are  now  in  the 
case  of  sales,  mortgages,  and  leases  according  to  the  amount  of  consideration 
money,  unless  otherwise  stipulated.  Thus  the  purchaser's  solicitor  is 
entitled  to  one  and  a  half  per  cent,  upon  the  amount  up  to  £1000,  with  a 
diminishing  percentage  on  higher  sums.  These  charges  are  regulated  by  the 
Solicitors'  Eemuneration  Act,  1881,  and  general  orders  made  thereunder. 
See  SoLiciToii,  Eemunekation  of. 
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[Authorities. — See  Preston,  Conveyancing;  H.  Greenwood,  Practice  of 
Gonvcyaneincj ;  Gover,  Advising  on  Title ;  and  the  books  of  precedents  alcove 
mentioned.] 


Convict  —  Conviction. — These  terms  are  in  strictness 
correlative. 

By  conviction  at  common  law  was  meant  a  verdict  or  plea  of  guilty 
followed  by  a  judgment  awarding  punishment  for  the  offence  duly  entered 
of  record.  Upon  the  construction  of  certain  statutes  it  has  been  held  that 
conviction  is  there  used  merely  in  the  sense  of  a  verdict  or  plea  of  guilty 
not  set  aside  though  not  followed  by  a  judgment,  as  where  a  person  is 
merely  bound  over  to  come  up  for  judgment  (E.  v.  Blaly,  [1894 J  2  Q.  B. 
170) ;  and  in  this  sense  it  is  to  be  understood  in  Acts  increasing  the 
punishment  and  prescribing  the  procedure  as  to  offences  committed  after  a 
previous  conviction. 

Though  a  convict  would  naturally  be  taken  to  mean  a  person  against 
whom  a  conviction  is  made  and  recorded,  the  term  is  in  practice  applied 
only  to  persons  imprisoned  after  conviction  on  indictment  under  sentence 
of  imprisonment  or  penal  servitude,  and  more  particularly  to  persons 
sentenced  to  penal  servitude,  when  relegated  to  the  convict  prisons  of 
Borstal,  Dartmoor,  or  Portland  (see  13  &  14  Vict.  c.  39 ;  16  &  17  Vict, 
cc.  99,  121),  and  not  confined  in  the  merely  local  prisons  now  vested  in  the 
Crown,  which  have  taken  the  place  of  the  old  county  and  borough  gaols 
and  houses  of  correction.  For  the  regulations  as  to  the  custody  and 
discipline  of  convicts,  see  Penal  Servitude  ;  Prison. 

The  provisions  of  the  Forfeitures  Act,  1870  (33  &  34  Vict.  c.  23),  with 
reference  to  the  administration  of  the  property  of  convicts,  restrict  the 
meaning  of  the  term  to  persons  upon  whom  sentence  of  death  or  of  penal 
servitude  has  been  passed  upon  a  charge  of  treason  or  felony  (s.  6),  and 
who  are  by  the  Act  placed  under  civil  disability  as  to  suing  or  alienating 
property  or  making  contracts  (s.  8). 

The  disqualifying  effect  of  a  conviction  can,  as  a  rule,  be  wiped  out 
completely  by  a  pardon,  and  for  most  purposes  by  suffering  the  sentence 
imposed  (33  &  34  Vict.  c.  23,  ss.  2,  7),  except  the  disqualification  for  holding 
a  licence  for  the  sale  of  intoxicating  liquors.  But  see  Disqualification  ; 
Pardon. 


Convocation. — The  term  Convocation  is  by  English  usage 
applied  to  each  of  the  two  Provincial  Synods  of  Canterbury  and  York. 
There  are  two  Convocations,  one  for  each  province,  and  the  archbishop  as 
metropolitan  is  ex  officio  president. 

Each  of  these  Convocations  is  divided  into  two  Houses,  an  Upper  and 
a  Lower.  The  Upper  House  is  composed  of  the  metropolitan  and 
com-provincial  bishops.  The  ex  officio  members  of  the  Lower  House 
are  the  deans  of  the  various  cathedral  and  collegiate  churches,  and 
the  archdeacons.  The  Provost  of  Eton  also  has  an  ex  officio  seat  in 
the  Lower  House  of  Canterbury.  Both  Lower  Houses  contain  a 
certain  number  of  elected  proctors,  representative  of  tlie  chapters 
and  clergy.  In  practice,  the  representation  of  the  clergy  is  at  present 
confined  to  the  beneficed  clergy.  In  the  Convocation  of  Canterbury, 
each  chapter  elects  one  proctor  (including  Westminster  and  Windsor), 
the  clergy  of  each  diocese  two  proctors.      In  the   Convocation  of    York, 
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the  metropolitan  chapter  elects  two  proctoTS,  each  other  chapter  one 
proctor ;  the  clergy  of  each  archdeaconry  in  England,  two  proctors ;  and 
the  Manx  clergy,  one  proctor.  It  is  submitted,  however,  on  the  authority 
of  B.  V.  Archbishop  of  York,  1888,  20  Q.  B.  D.  470,  that  the  due  manner 
{modus  dehitus)  of  representation  of  the  clergy  is  a  matter  within  the 
exclusive  cognisance  of  the  president,  and  outside  the  interference  of  the 
temporal  Courts.  S.v.  Randolph  v.  Milman,  1868,  L.  E.  4  C.  P.  107, 
as  to  the  right  of  non-residentiary  prebendaries  to  vote  at  elections  of 
proctors  for  the  chapter,  notwithstanding  the  Ecclesiastical  Commissioners 
Act,  1840  (3  &  4  Vict.  c.  113). 

The  Lower  House  of  each  province  elect  one  of  their  number  to  be 
prolocutor,  subject  to  confirmation  by  the  president.  The  custom  in  the 
Southern  Province  is  for  the  two  Houses  to  sit  separately.  The  custom  in 
the  Northern  Province  has  latterly  varied.  It  is  believed  to  be  within  the 
power  of  the  president  in  both  provinces  to  command  a  sitting  in  a  full 
Synod,  subject  to  the  right  of  the  Lower  House  to  deliberate  and  vote 
separately  on  any  question.  The  assent  of  the  Lower  House  is  necessary  to 
a  synodical  act.  Bishops  suffragan  do  not  at  present  sit  as  such  in  the 
Upper  House,  though  many  of  them  sit  as  archdeacons  or  proctors  in 
the  Lower  House.  The  clergy  of  the  Channel  Islands,  though  under  the 
English  See  of  Winchester,  are  not  represented  in  the  Convocation  of 
Canterbury.  On  the  other  hand,  both  the  chapter  and  the  clergy  of  the 
Isle  of  Man  are  represented  in  the  Convocation  of  York,  and  also  have  their 
own  statutory  Manx  Convocation,  which  is  really  in  the  nature  of  a 
Diocesan  Synod.  The  following  tables  show  the  customary  composition  of 
the  two  Convocations  : — 

CONVOCATION  OF  CANTERBURY. 

UrPER  House. 

Archbishop  of  Canterbury,  President  ;  Bishops  of  London,  Winchester,  Bangor, 
Bath  and  Wells,  Bristol,  Chichester,  Ely,  Exeter,  Gloucester,  Hereford,  Lichtield,Lincoln, 
Llandaff,  Norwich,  Oxford,  Peterborough,  Rochester,  St.  Alban's,  St.  Asaph,  St.  David's, 
Salisbury,  Southwell,  Truro,  Worcester. 

Lower  House. 

Ex  officio. — Deans  of  Canterbury,  St.  Paul's  (London),  Winchester,  Bangor,  Wells, 
Bristol,  Chichester,  Ely,  Exeter,  Gloucester,  Hereford,  Lichfield,  Lincoln,  Llandaff, 
Norwich,  Christchurch  (Oxford),  Peterborough,  Rochester,  St.  Asaph,  St.  David's, 
Salisbury,  Worcester  ;  Westminster,  Windsor.  Archdeacons  of  Canterbury,  Maidstone  ; 
London,  Middlesex  ;  Winchester,  Surrey,  Isle  of  Wight  ;  Bangor,  Merioneth  ;  Bath, 
Wells,  Taunton  ;  Bristol ;  Chichester,  Lewes  ;  Ely,  Bedford,  Huntingdon,  Sudbury ; 
Exeter,  Totnes,  Barnstaple ;  Gloucester,  Cirencester  ;  Hereford,  Ludlow  ;  Stafford, 
Stoke,  Salop  ;  Lincoln,  Stow ;  Llandaff,  Monmouth  ;  Norwich,  Norfolk,  Suffolk ; 
Oxford,  Buckingham,  Berks ;  Northampton,  Oakham,  Leicester ;  Rochester,  Southwark, 
Kingston  ;  St.  Alban's,  Colchester,  Essex  ;  St.  Asaph,  Montgomery,  Wrexham  ;  St. 
David's,  Cardigan,  Brecon,  Caermarthen  ;  Sarum,  Wilts,  Dorset ;  Nottingham,  Derby  ; 
Cornwall,  Bodmin ;  Worcester,  Coventry,  Birmingham  ;  Westminster.  Provost  of 
Eton. 

Elective.~One  proctor  each  for  the  chapters  of  Canterlniry,  St.  Paul's,  Winchester, 
Bangor,  Wells,  Bristol,  Chichester,  Ely,  Exeter,  Gloucester,  Hereford,  Lichfield, 
Lincoln,  Llandaff,  Norwich,  Christchurch,  Peterborough,  Rochester,  St.  Asaph,  St. 
David's,  Salisbury,  Truro,  Worcester  ;  Westminster,  Windsor.  Two  proctors  for  the 
clergy  of  each  diocese. 

CONVOCATION   OF  YORK. 

Upper  House. 

Archbishop  of  York,  President  ;  Bishops  of  Durham,  Carlisle,  Chester,  Ripon, 
Manchester,  Liverpool,  Newcastle,  Wakefield,  Sodor  and  Man. 
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Lower  House,  .  — — 

Ex  officio. — Deans  of  York,  Durham,  Carlisle,  Chester,  Ripou,  Manchester.  Arch- 
deacons of  York,  Cleveland,  East  Riding,  Sheffield  ;  Durham,  Auckland  ;  Carlisle, 
Westmoreland,  Furness ;  Chester,  Macclesfield  ;  Ripon,  Richmond,  Craven  ;  Man- 
chester, Lancaster,  Blackburn  ;  Liverpool,  Warrington  ;  Northumberland,  Lindisfarne  ; 
Halifax,  Huddersfield  ;  Man. 

Elective. — Two  proctors  for  the  chapter  of  York  ;  one  proctor  each  for  the  chapters 
of  Durham,  Carlisle,  Chester,  Ripon,  Manchester,  St.  German's  (Isle  of  Man).  Two 
proctors  for  the  clergy  of  each  archdeaconry  in  England  ;  one  proctor  for  the  clergy 
of  the  archdeaconry  of  Man. 

The  mode  in  which  the  Convocations  are  summoned  is  as  follows  : — 

On  the  dissolution  of  Parliament,  the  two  Convocations  are  usually  dis- 
solved. On  the  calling  of  a  new  Convocation  the  sovereign's  writ  directed 
to  each  archbishop  commands  him  to  "call  together  with  all  convenient  speed 
in  lawful  manner,  all  and  singular  the  bishops  of  your  province,  and  deans 
of  your  cathedral  churches,  and  also  the  archdeacons,  chapters,  and  colleges 
of  the  same  province,  and  the  whole  clergy  (totum  clerum)  of  every  diocese 
to  appear  before  you,"  etc.  The  accustomed  place  of  meeting  of  the 
Convocation  of  Canterbury  is  "  the  Cathedral  Church  of  St.  Paul,  London," 
and  every  new  Convocation  assembles  there  pro  formd,  being  afterwards 
adjourned  to  Westminster.  The  Convocation  of  York  meets  at  "  the 
Cathedral  Church  of  St.  Peter,  York."  Since  1717,  the  two  Convoca- 
tions had  been  regvdarly  elected,  but  had  never  assembled  other- 
wise than  formally,  till,  in  1852,  the  Convocation  of  Canterbury  {tcnij}. 
Archbishop  Sumner),  and  in  1861,  the  Convocation  of  York  (temp.  Arch- 
bishop Longley),  respectively  met  for  despatch  of  business,  and  have  since 
regularly  done  so. 

See  further,  as  to  the  legislative  powers  of  the  Convocation,  Ecclesi- 
astical Law  ;  Submission  of  the  Clergy. 

The  Upper  Houses  of  Convocation  have  also,  in  certain  cases,  judicial 
powers.  By  the  Statute  of  Appeals  (24  Hen.  viii.  c.  12,  s.  4),  in  any  cause, 
matter,  or  contention  which  shall  touch  the  king,  his  heirs  or  successors,  the 
party  grieved  may  appeal  "  to  the  spiritual  prelates  and  other  abbots  and 
priors  of  the  Upper  House  assembled  and  convocate  by  the  king's  writ," 
etc.,  i.e.  to  the  Upper  House  of  Convocation  of  the  province.  It  was  held 
in  Gorham  v.  Bishop  of  Exeter,  1850,  15  Q.  B.  52 ;  7  St.  Tri.  (N.  S.)  1071, 
that  even  where  the  matter  touched  the  Crown,  an  appeal  lay  from  the 
Arches  to  the  Judicial  Committee.  But  this  decision  can  hardly  be 
regarded  as  conclusive.  See  S.  C.  in  C.  P.  (10  C.  B.  102)  and  in  Ex. 
(5  Ex.  Kep.  630). 

The  trial  of  a  bishop  for  an  ecclesiastical  offence  may  also  take  place 
before  the  Upper  House  of  Convocation  of  the  province,  as  was  recognised 
in  Bead  v.  Bishop  of  Lincoln,  1889,  14  P.  D.  88,  in  which  case  it  was 
held  that  the  Archbishop  of  Canterbury  sitting  alone  or  with  assessors 
had  jiu-isdiction  over  his  suffragans. 

[^Authorities. — Cardwell,  Documentary  Annals  and  Synodalia;  Wilkins, 
Concilia ;  Lathbury,  Hist,  of  Convocatum ;  Joyce,  England's  Sacred  Synods 
and  Acts  of  the  Church ;  Gibson,  Synodus  Anglicana  ;  Trevor,  The  Con- 
vocations ;  Godolphin,  Bep.  Can.  98,  586  ;  Phillimore,  Eccl.  Law,  2nd  ed., 
ii.  1530-1564.] 


Convoy. — To  make  sure  that  no  Contraband  of  War  {q.v?}  is  being 
carried  by  neutral  merchant  ships,  belligerents  are  entitled  to  stop  them  on 
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the  High  Seas  {q.v.),  and  to  exercise  over  them  what  is  called  the  right  of 
Visit  and  Search  {q.v.).  This  right  is  regarded  by  most  States  as  subject 
to  the  exception  that  when  such  merchant  ships  are  accompanied  by  an 
armed  warship  they  shall  be  exempt  from  being  visited  and  searched. 
Voyages  thus  made  are  said  to  l)e  made  under  convoy. 

In  1801  and  1802  treaties  were  entered  into  between  Great  Britain, 
Eussia,  Sweden,  and  Denmark  in  which  it  was  agreed  not  to  admit  the  con- 
tention that  a  convoyed  ship  or  fleet  should  be  exempt  from  the  right  of 
visit  and  search.  This  arrangement,  however,  lasted  only  till  1812, 
and  since  then  Great  Britain  has  uniformly  held  that,  in  spite  of  a 
convoy,  neutral  merchant  ships  are  liable  to  the  belligerent  right  of  visit 
and  search. 

Other  European  Powers  and  the  United  States  incline  to  the  opposite 
theory.  In  treaties  of  the  latter  with  various  South  American  States  {e.g. 
with  Venezuela,  Jan.  20,  1836)  the  following  provision  touching  convoys  is 
inserted  :  "  The  declaration  of  the  commander  of  the  convoy  that  the  vessels 
under  his  protection  belong  to  the  nation  whose  flag  he  carries,  and,  when 
they  are  bound  to  an  enemy's  port,  that  they  have  no  contraband  goods  on 
board,  will  be  sufficient." 

See  also  Wharton's  International  Laiu  Digest,  1886,  s.  346. 

The  Institut  de  Droit  International  {q.v.)  has  laid  down  the  rule  as  to 
convoys  in  the  following  terms: — 

"  When  neutral  ships  of  commerce  are  convoyed  they  shall  not  be  visited 
if  the  commander  of  the  convoy  delivers  to  the  belligerent  ship,  which  stops 
him,  a  list  of  the  ships  convoyed,  and  a  declaration  signed  by  him  stating 
that  there  is  no  contraband  on  board  any  of  them,  and  giving  the  nation- 
ality and  destination  of  the  convoyed  ships "  {Bdglement  International  cles 
Prises  Maritimes,  s.  16,  Annuaire,  1888,  p.  221). 

Mr.  Hall,  after  a  careful  examination  of  the  subject,  concludes  that  the 
doctrine  of  immunity  "  is  not  embraced  in  the  authoritative  international 
law,  and  that  while  its  adoption  into  it  would  probably  be  injurious  to 
belligerents,  it  is  not  likely  to  be  permanently  to  the  advantage  of  neutrals  " 
{International  lavj,  4th  ed.,  p.  753). 

{^Authorities. — Hall,  International  law,  Oxford,  1895  ;  Wharton,  Inter- 
national law  Digest,  Washington,  1886  ;  Calvo,  Dictionnaire  de  Droit  Inter- 
national, Paris,  1885 ;  Ferguson,  International  law,  1884 ;  Woolsey, 
International  Lww,  1879 ;  Wheaton,  Elements  of  International  Law, 
edited  by  A.  C.  Boyd,  London,  1880 ;  HefFter,  Droit  International  Public, 
traduit  par  Bergson,  Paris,  1866 ;  Manning,  Law  of  Nations,  bk.  v.  ch.  xi.] 


Copper  IVIine. — There  is  not  much  law  applicable  to  copper  mines 
as  distinguished  from  other  metalliferous  mines  {q.v.).  Copper  ore  sometimes 
contains  also  proportions  more  or  less  rich  of  the  precious  metals,  gold  or 
silver,  mines  of  which  are  royal  mines,  belonging  to  the  Crown.  By  virtue 
of  two  old  statutes,  1  Will.  &  Mary,  c.  30,  and  5  Will.  &  Mary,  c.  6,  the 
owner  of  any  mine  containing  copper  ore  may  work  it,  although  gold  or 
silver  might  be  extracted  from  the  same,  without  obtaining  any  licence  or 
paying  any  royalty  to  the  Crown.  The  Crown,  however,  has  the  option  of 
purchasing  such  ore  before  removal  at  the  price  of  £16  per  ton. 


Copper  Works. — These  works  may  be  so  conducted  as  to  pro- 
duce a  nuisance,  and  if  so  may  come  within  the  purview  of  the  law  as  to 
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Nuisance  {q.v.).  The  leading  case  of  St.  Helens  Smelting  Co.  v.  TipjnTig, 
1865,  11  H.  L.  642,  was  a  case  of  nuisance  caused  by  smelting  copper, 
which  was  held  to  be  actionable.  Such  works  are  now  subject  to  special 
statutory  regulations  for  minimising  the  injurious  effects  of  the  vapours 
produced  in  them.     See  Alkali  Wokks  ;  Chemical  Pkocess. 


Coppice  or  Copse  (Couper)  may  be  described  as  some- 
thing between  a  wood  and  a  plantation  of  trees ;  but  it  is  usually  a  growth 
of  trees  or  shrubs  which  is  managed  with  the  object,  not  of  producing  large 
timber,  but  smaller  growths  to  be  rendered  marketable  by  periodical 
cuttings  {Fitzhardingc  v.  Pritchett,  ].867,  L.  E.  2  Q.  B.  135).  Whether  of 
natural  growth  or  artificial  plantation,  it  is  regarded  as  fnictus  industriaUs, 
and  the  underwood,  and  in  some  districts  also  even  timber  trees,  are  cut  for 
use  or  sale  at  regular  intervals,  in  accordance  with  sylvicultural  experience 
or  local  custom,  and  the  produce  of  the  cutting  may,  as  a  rule,  be  appro- 
priated by  the  tenant  for  life  or  years  of  the  land  on  which  it  takes  place 
(Dashwood  v.  3Iagniac,  [1891]  3  Ch.  306,  a  case  in  which  all  the  authorities 
are  fully  discussed).  A  copse  is  rateable  under  the  Poor  Law  Acts  as  sale- 
able under  wood  (43  Eliz.  c.  2,  s.  1 ;  37  &  38  Vict.  c.  54,  s.  4).  Setting 
fire  to  a  copse  is  felony  by  24  &  25  Vict.  c.  77,  s.  16 ;  wilful  damage 
thereto  is  a  petty  misdemeanour  under  24  &  25  Vict.  c.  79,  s.  22 ;  and 
larceny  or  cutting  with  larcenous  intent  is  punishable  under  24  &  25 
Vict.  c.  96,  8.  33. 


Coprolites. — In  A.-G.  V.  Tomline,  1877,  5  Ch.  D.  750,  coprolites 
were  held  to  be  minerals ;  they  are  likewise  treated  as  such  in  the  Factory 
and  Workshop  Act,  1878,  Sched.  IV.  Part  II.,  and  in  the  Quarries  Act, 
1894,  s.  1.  In  Dant  v.  Moore,  1863,  9  L.  T.  381,  for  the  purposes  of  tollage 
under  the  Cam  Navigation  Act,  coprolites  were  held  to  fall  within  the  clause 
imposing  tolls  on  "  other  goods,  wares,  and  merchandise,"  and  not  within 
the  clause  relating  to  "  stone,  pebbles,  sand,  clay,  manure,  limestone." 


Copy     of     Depositions,      Documents,     Indict- 
ments.— See  Depositions,  Evidence,  Indictment  respectively. 


Copyhold. 

TABLE  OF  CONTENTS. 

AHenation 

.     381 

Incidents  of  Copyhold  Tenure  . 

.     389 

Customary  Freeholds 

.     388 

Ijiniitation  of  Estates 

.     380 

Definition 

.     379 

Miscelhxneous     Statutory     En- 

Descent    .... 

.     381 

francliisements 

.     392 

Devise       .... 

.     382 

Surrender  and  Admittance 

.     383 

Enfrancliiseiiient  and  Coniiniit 

ation      389 

Varieties  and  Sub- Varieties 

.     380 

Fines  and  Fee-; . 

.     386 

Definition. — Lands  held  by  copy  of  Court  roll  are  said  to  be  of 
copyhold  tenure ;  and,  in  the  copy,  such  lands  are  expressed  to  be  held 
according  to  the  custom  of  the  manor,  and  usually  (although  not  in- 
variably) at  the  will  of  the  lord.  All  such  lands  are  also  parcel  oi  the  manor 
of  which  they  are  holden,  and  are  not  merely  holden  of  the  manor — being 
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in  this  particular  (as  in  many  others)  different  from  the  ancient  freehold 
lands  of  the  manor, —  which  latter  are  in  no  sense  parcel  of  the  manor,  and, 
although  holden  of  the  manor,  they  are  not  holden  by  copy,  but  by  freehold 
conveyance,  with  an  acknowledgment  of  the  tenure. 

Origin. — The  origin  of  copyholds  is  to  be  found  in  the  villein  tenure — 
villeins  holding,  or  having  held,  patches  or  parcels  of  the  lord's  demesne 
lands  at  the  lord's  will, — that  is  to  say,  having  had  no  legal  title  originally 
to  their  patches  or  parcels,  as  against  their  lord.  But  in  process  of  time  a 
custom  became  established  conferring  on  the  villein-holder  or  copyholder 
a  certain  fixity  of  right  to  hold,  or  a  certain  right  to  continue  holding,  his 
patch  or  parcel  of  the  lord's  demesne  lands ;  and  under  this  custom  the 
copyholder  became  entitled  to  hold  according  to  the  custom  of  the  manor, 
the  will  of  the  lord  being  subordinated  to  such  custom. 

Varieties  and  Sub-  Varieties. — The  custom  of  the  manor  above  referred  to 
operated,  of  course,  within  the  manor  only ;  and  the  custom  of  one  manor 
might  (and  usually  did)  differ  from  the  customs  prevailing  respectively  in 
other  manors.  And,  accordingly,  the  quasi-estate  in  his  holding  whicli  the 
copyholder  acquired  under  the  custom  of  the  manor,  was  in  some  manors  a 
customary  fee-simple  estate,  while  in  others  it  was  an  estate  for  lives  or  for 
years ;  and  copyholds  fall  therefore  into  two  great  divisions,  that  is  to 
say,  copyholds  of  inheritance  and  copyholds  for  lives  or  for  years.  The 
copyhold  of  inheritance  was  by  far  the  most  prevalent  variety  of  the  copy- 
hold tenure — the  copyhold  for  lives  or  for  years  obtaining  for  the  most  part 
in  ecclesiastical  manors  only,  and  being  (if  the  custom  was  so)  renewable  as 
of  right  and  from  time  to  time  for  a  further  number  of  lives  or  further 
term  of  years,  upon  such  terms  as  the  custom  in  that  behalf  appointed  or 
prescribed  {Dulcc  of  Grafton  v.  Horton,  1726,  2  Bro.  P.  C.  284 ;  Walker  v. 
Lord  AUngdoji,  1841,  10  L.  J.  N.  S.  Ch.  289).  Copyholds  for  lives  or  for 
years  presented  therefore  two  sub-varieties,  being  either  copyholds  with  the 
right  of  renewal,  or  copyholds  without  any  right  of  renewal. 

Limitation  of  Estates. — The  copyhold  of  inheritance  might  (by  the  copy- 
holder) be  limited  or  settled  exactly,  or  almost  exactly,  as  the  fee-simple 
estate  in  lands  of  freehold  tenure  might  be  limited  or  settled,  that  is  to  say, 
on  A.  for  life,  with  remainder  to  B.  for  life,  or  (as  the  case  might  be)  in  fee- 
simple — each  successive  limitation  being  to  hold  (and  being  held)  according 
to  the  custom  of  the  manor ;  and  in  some  cases  also  the  limitation  might  be 
of  an  estate  in  tail, — scil.  where  the  statute  de  donis  conditionalibus  (13  Edw. 
I.  c.  1)  had  been  adopted  within  the  manor  (Eoe  &  Crowe  v,  Baldwerc,  1793, 
5  T.  E.  104;  2  E.R550;  Moore  v.  Moore,  1755,  2  Ves.  601);  and  equitable  limita- 
tions might  be  created,  as  well  as  legal  limitations.  Also,  and  to  the  same 
extent  that  limited  estates  and  interests  in  lands  of  freehold  tenure,  e.g.  life 
estates  and  estates  for  years,  might  be  settled  or  sub-limited,  so  copyholds 
for  lives  or  for  years  might  be  settled  or  sub-limited  upon  a  succession  of 
limitations  or  sub-limitations — subject  (in  the  case  of  each)  to  the  sub-limita- 
tions determining  on  the  determination  of  the  limited  estate  or  interest  out  of 
which  they  were  created  or  sub-limited — or  (where  the  case  was  so)  making  a 
fresh  start  and  acquiring  a  further  continuance,  on  the  renew^al  of  the  copyhold 
grant  for  a  further  number  of  lives,  or  for  a  further  term  of  years — which 
renewal,  as  above  is  stated,  was  of  right  when  there  was  a  custom  of  the 
manor  to  renew ;  and  the  renewal  might  (even  when  there  was  no  such 
custom)  have  been  in  all  cases  effected  upon  terms  to  be  from  time  to  time 
and  at  the  time  of  each  renewal  agreed  upon  between  the  tenant  and  the 
lord.  All  such  limitations,  or  sub-limitations,  by  way  of  settlement  of  the 
copyhold  estate  are,  of  course,  to  be  distinguished  from  the  copyhold  estate 
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itself  for  lives  or  years,  as  originally  subsisting  or  created,  and  arising 
according  to  the  custom  of  the  manor. 

Antiquity  of — also,  Modern  CreatioJi  of — Copyliolds. — The  quasi-estate  of 
the  copyholder  depending  on  the  custom  of  the  manor,  and  a  custom  being 
necessarily  of  immemorial  antiquity,  it  follows  that,  as  a  general  rule,  the 
copyhold  tenure  cannot  be  created  at  the  present  day.  But  to  that  general 
rule  there  have  always  been  two  exceptions — and  one  of  such  exceptions 
still  exists,  that  is  to  say  : — Firstly,  where  there  is  (or  was)  a  custom  for 
the  lord  to  grant  parcels  of  the  waste  lands  of  the  manor  to  hokl  by  copy — 
all  which  grants  required  for  their  validity  the  consent  of  the  homage  of  the 
manor — there  the  parcels  granted  became  of  copyhold  tenure  ;  but,  as 
regards  all  such  grants,  the  consent  of  the  Board  of  Agriculture  tliereto  is 
also  now  required  to  the  validity  thereof;  and  in  every  case  the  grant, 
being  validly  made,  operates  now  to  pass  a  freehold  interest  to  the  grantee, 
exactly  as  if  the  copyhold  tenure  resulting  upon  the  grant  were  by  an 
instantaneous  enfranchisement  converted  into  freehold  tenure  (Copyhold 
Act,  1894,  57  &  58  Vict.  c.  46,  s.  81).  And,  secondly,  where  there  is  a 
general  inclosure  of  the  waste  lands  of  a  manor,  under  the  provisions  of  a 
local  inclosure  Act,  if  the  inclosure  Act  expressly  enacts — as  it  in  general 
does — that  the  allotment  to  be  made  under  its  provisions  shall  be  of  the 
like  tenure  as  the  ancient  tenement  in  lieu  of  which,  or  in  respect  of  which, 
it  is  allotted,  then,  and  in  every  such  case,  the  parcels  of  waste  which  are 
'  allotted  in  lieu  of,  or  in  respect  of,  ancient  copyhold  tenements  become  of 
copyhold  tenure,  although  (prior  to  the  allotment)  they  were  of  freehold 
tenure ;  and  there  is  a  general  provision  to  that  effect  contained  in  the 
General  Inclosure  Act,  1845,  8  &  9  Vict.  c.  118,  s.  94,  and  which  general 
provision  is  still  in  full  force,  although,  by  the  Amendment  Act  of  1848,  10 
&  11  Vict.  c.  Ill,  s.  6,  it  is  provided  that,  subject  to  the  sanction  of  the  Board 
of  Agriculture,  any  such  copyhold  allotment  may,  with  the  consent  of  the 
lord  and  upon  the  request  of  the  allottee,  be  instantaneously  enfranchised. 
And,  of  course,  also  by  the  specific  provisions  of  any  particular  statute,  e.g. 
by  the  provisions  of  any  statute  authorising  the  alienation  of  specific  Crown 
lands,  it  may  be,  but  hardly  ever  is,  directed  that  the  parcels  alienated  (or 
some  of  them)  shall  be  holden  of  the  Crown  as  lord,  and  shall  Ije  and  remain 
part  or  parcel  of  the  Crown's  demesnes,  and  shall  be  alienable  by  the  Crown 
grantee  by  surrender  and  admittance,  and  shall  in  all  other  respects  be 
enjoyed  by  the  Crown  grantee,  according  to  the  customs  of  the  Crown  manor 
of  Greenwich,  or  other  specified  manor. 

Alienation. — Copyholds  of  inheritance  are  descendible — on  the  death  of 
the  copyholder  intestate  ;  and  copyholds  for  lives  or  for  years  will  also, 
upon  such  event,  descend, — or,  speaking  more  properly,  devolve, — upon  the 
legal  representative  of  the  copyholder — at  least,  in  the  general  case.  And 
the  descent  or  (as  the  case  may  be)  the  devolution  is  regulated  by  the 
customs  of  the  manor  in  that  behalf  applicable  ;  and  so  far  as  such  customs 
are  inapplicable,  the  descent  or  devolution  will  be  according  to  the  rules  of 
the  common  law  as  modified  by  statute.  Copyholds  of  every  variety  are 
also  now  devisable,  the  Statute  of  Wills  (1  Vict.  c.  26)  having  abrogated 
every  custom  of  the  manor  to  the  contrary.  Also,  copyholds  are  now,  in  all 
instances,  alienable  inter  vivos, — provided  the  mode  of  alienation  inter  vivos, 
which  is  appointed  by  the  custom,  is  pursued,  and  in  some  cases,  e.g.  where 
any  statute  appoints  a  different  or  alternative  mode  of  alienation,  even 
without  pursuing  the  customary  mode  of  alienation. 

1.  Descent. — And,  firstly,  as  regards  the  descent  or  devolution  of  copy- 
holds  upon   an   intestacy. — Copyholds  of  inheritance   descend   upon   the 


382  COPYHOLD 

customary  heir,  that  is  to  say,  upon  the  heir  who  is  designated  by  the  cus- 
tom of  each  particular  manor ;  and  where  the  custom  is  silent  (and  so  far 
as  it  is  silent)  regarding  the  lieir,  then  these  copyholds  descend  upon  the 
heir-at-law,  that  is  to  say,  upon  the  heir  according  to  the  course  of  the 
common  law,  as  amended  by  tbo  Descent  Acts  (o  &  4  Will.  iv.  c.  106;  22 
&  23  Vict.  c.  35,  s.  19).  And  the  customs  regulative  of  the  descent  in  one 
manor  differ  in  general  from  the  customs  which  regulate  the  descent  in 
other  manors — ^there  being  an  almost  infinite  variety  in  the  customs  of 
descent  in  different  manors.  The  steward  will,  in  the  general  case,  certify 
the  custom  as  to  descents,  and  indicate  who  is  the  customary  heir ;  but  his 
certificate  is  not  in  all  cases  sufficient — requiring  to  be  applied  with  know- 
ledge and  discrimination ;  and  it  is  in  no  case  conclusive.  Copyholds  for 
lives  or  for  years  devolve  upon  the  person  nominated  by  and  in  the  cus- 
tomary grant,  but,  in  the  general  case,  devolve  not  upon  the  customary 
heir  (because  they  are  not,  in  fact,  inlieritable,  and  no  custom  as  to  the 
descent  thereof  exists  therefore),  but  devolve  upon  the  legal  })ersonal  repre- 
sentative like  personal  estate.  Also,  both  as  regards  copyholds  of  inheritance 
(Bush  V.  Locke,  1834,  3  CI.  &  Fin.  721)  and  copyholds  for  lives  or  for  years 
{Hinton  v.  Hiriton,  1755,  Amb.  277),  the  descent  or  devolution  is,  in  the 
case  of  intestacy,  subject  in  general  to  the  widow's  life  interest  or  other 
her  widowhood  interest  therein,  which  interest  (in  the  case  of  copyholds  of 
inheritance)  is  called  her  freebench ;  or  where  the  deceased  intestate  was  a 
female,  the  descent  of  her  copyholds  of  inheritance  will  be  subject  (in  the 
general  case)  to  the  estate  of  her  husband  by  the  curtesy,  or  to  other  the 
husband's  estate  therein  ;  and  the  devolution  of  copyholds  for  lives  or  for 
years  may  be  subject  to  an  analogous  estate  in  the  husband  (Browns  case, 
1581,  4  Rep.  21  «;  Doe  &  Milner  v.  Brightiven,  1809,  10  East,  583;  10 
E.  E.  395). 

As  examples  of  the  various  customs  of  descent,  the  following  may  be 
instanced,  namely  : — The  custom  of  Tynemouth,  whereby  all  the  sons  succeed 
together  as  coparceners  ;  the  custom  of  Islington,  v/hereby,  as  in  freehold 
lands  of  Borough  English  tenure,  the  youngest  son  alone  is  heir ;  the 
custom  of  Stepney  and  Hackney,  whereby ,"as  in  freehold  lands  of  Gavelkind 
tenure,  all  the  males  in  equal  proximity  (or  who,  by  representation,  are 
deemed  to  be  in  equal  proximity)  and  not  merely  all  the  sons,  succeed 
together  as  coparceners ;  and  the  manors  of  Acton,  Ealing,  and  Isleworth, 
whereby  the  youngest  male  of  all  the  males  in  equal  proximity,  and  not 
merely  the  youngest  son,  is  heir. 

Also,  the  customary  descent  is  sometimes  made  to  depend  on  the  cir- 
cumstance of  the  intestate  "  dyincj  seised,"  not  being  applicable  where  he 
was  not,  in  the  proper  sense  of  the  word,  seised  at  the  time  of  his  death  ; 
and  sometimes,  as  where  the  intestate  leaves  copyhold  lands  of  different 
tenures,  although  within  the  same  manor,  the  customary  descent  is  made  to 
depend  on  the  order  of  time  in  which  the  intestate  was  admitted  to  the 
respective  copyholds,  the  youngest  son  or  the  eldest  son  being  the  heir  to 
both,  according  as  the  order  of  the  admittances  has  been  the  one  way  or  the 
other ;  so  that,  in  fact,  the  custom  of  descent  in  each  particular  manor,  and 
as  regards  the  particular  lands,  is  to  be  ascertained,  and  (being  once  ascer- 
tained) is  in  each  particular  case  to  be  applied  with  consummate  carefulness 
and  accuracy. 

2.  Devise. — Secondly,  as  regards  the  devise  of  copyholds. — Copyholds 
are  now  devisable  exactly  as  freeholds  are  devisaljle — and  with  the  same 
formalities,  neither  more  nor  less  (1  Vict.  c.  26).  But  anciently,  and  in  fact 
until  the  year  1815— when  the  Act  conmionly  called  Preston's  Act  (55 
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Geo.  III.  c.  192)  was  passed,  and  which  in  this  particular  was  the  precursor 
of  the  Wills  Act,  1837 — the  only  mode  of  devising  copyholds  was  by  first 
surrenderhig  them  (i.e.  conveying  them  iiiter  vivos)  to  the  lord  of  the  manor 
to  such  uses  as  should  by  the  surrenderor  l)e  declared  of  and  concerning 
them  in  and  by  his  last  will ;  and  the  will  was  a  mere  declaration  of  the 
uses  and  trusts  to  or  upon  which  the  surrender  was  to  operate ;  and  such 
a  will  required  no  attestation  whatsoever.  Therefore,  prior  to  the  Wills 
Act,  1837  (1  Vict.  c.  26),  it  was  necessary  that  the  testator  should  in  all  cases 
have  been  first  admitted  to  the  lands  which  he  desired  to  surrender  to  the 
uses  of  this  will — for,  as  will  presently  be  seen,  no  one  but  the  admitted 
tenant  on  the  Court  rolls  was  competent  to  surrender  his  copyhold  ;  but 
this  rule  was,  of  course,  applicable  to  the  legal  estate  only,  and  not  also  to 
the  equitable  estate  in  the  copyholds — when  the  legal  and  the  equitable 
estates  were  in  different  persons.  And  here  it  is  to  be  observed,  that  a 
devise  of  real  estate  generally  would  (and  will)  include  the  copyhold  as  well 
as  the  freehold  hereditaments  of  the  testator  (Chapman  v.  Hart,  1749, 1  Ves. 
273 ;  Kidney  v.  Coussmaker,  1806,  12  Ves.  136;  2  R  R  118);  but  a  devise  of 
the  testator's  freehold  estates  would,  of  course,  not  extend  to  include  his 
copyhold  estates  (Quennell  v.  Turner,  1851,  13  Beav.  240 ;  Brir/ht-Smith  v. 
Bright-Smith,  1886,  31  Ch.  D.  314). 

And  as  regards  copyholds  for  lives  (or  for  years)  which  were  (or  are)  re- 
newable— that  is  to  say,  renewable  as  of  right — the  copyholder  (scil.  the 
first  life)  might  devise  the  same,  notwithstanding  that  the  custom  of  the 
manor  should  be  that  the  copyholds  should  pass  to  the  next  life  or  lives, 
the  custom  in  question  (when  it  exists)  having  reference  only  to  the  legal 
estate  and  not  to  the  beneficial  interest  (Smith  v.  Baker,  1737,  1  Atk.  385  ; 
Allen  v.  Beivsey,  1877,  7  Ch.  D.  453) ;  for  the  second  and  third  lives  take 
only  as  trustees  for  the  first  life  and  his  devisees — unless,  of  course,  the 
second  and  third  lives,  as  being  children  of  the  first  life  or  for  any  other 
reason,  are  themselves  entitled  beneficially  after  the  first  life  (Jeans  v.  Cook, 
1857,  27  L.  J.  Ch.  202). 

And  as  regards  the  devise  of  copyholds  of  inheritance  generally,  the  law 
is  now  well  settled  that  the  legal  estate  vests  in  the  customary  heir,  not- 
withstanding that  there  is  an  effective  legal  devise ;  and  it  is  divested  out  of 
him  and  vested  in  the  devisee,  only  if  and  when  the  devisee  accepts  the 
devise,  by,  e.g.,  claiming  to  be  admitted  to  the  lands  as  devisee  (Glass  v. 
Richardson,  1852,  9  Hare,  700 ;  Garland  v.  Mead,  1871,  L.  E.  6  Q.  B.  441). 

When  the  will  contains  no  devise  of  the  copyholds,  but  merely  a  direction 
to  the  trustees  or  executors  of  the  will  to  sell  the  copyholds,  in  such  a  case 
also  the  copyholds  vest  in  the  customary  heir  until  there  is  a  sale  pursuant 
to  the  direction  to  sell,  and  thereupon  they  vest  in  the  purchaser  on  his 
claiming  to  be  admitted  thereto,  equally  as  if  he  were  himself  the  bene- 
ficial devisee  thereof  named  in  the  will  (R.  v.  Wilson,  1862,  3  B.  &  S.  201 ; 
Townsend's  Contract,  [1895]  1  Ch.  716). 

In  all  other  respects,  copyholds  are  like  freeholds,  as  regards  all  the 
incidents  of  the  devise  thereof,  and  as  regards  also  the  true  construction  or 
effect  of  the  devise  and  conveyance. 

3.  Surrender  and  Admittance. — Thirdly,  as  regards  the  alienation  of  copy- 
holds inter  vivos. — This  alienation  is  effected,  in  the  general  case,  by  surrender 
and  admittance — the  alienor  (who  for  this  purpose  must  be  the  admitted 
tenant  on  the  Court  rolls)  (Doe  &  Tofield  v.  Toficld,  1809,  11  East,  246;  10 
R  E.  496)  surrendering  the  copyholds  to  the  lord  to  the  use  of  the  alienee, 
and  the  alienee  coming  in  under  the  surrender  and  being  admitted  by  the  lord 
to  the  copyhold  hereditaments  comprised  in  the  surrender.    And  the  rule  is, 
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that  the  parcels  shall  be  accurately  described  in  the  surrender ;  and  also  that 
the  estate  or  interest  intended  to  be  passed  into  the  alienee  should  be 
expressly  limited  in  and  by  the  surrender — for  in  both  these  particulars  the 
surrender  will  control  the  subsequent  admittance  when  taken  thereunder 
(Co.  Cop.  s.  41;  Scriv.,  7th  ed.,  pp.  86,  100-102).  And  although  the 
surrenderee  should  delay  taking  admittance,  whereby  the  surrenderor 
remains  the  legal  tenant  on  the  Court  rolls  {Doc  v.  Tojield,  1809,  11  East, 
250 ;  10  K.  R  496),  yet  the  surrenderor  is,  after  the  surrender,  but  a 
trustee  for  the  surrenderee ;  and  on  the  surrenderee  taking  admittance 
subsequently,  his  admittance  relates  back  to  the  date  of  the  surrender, 
and  that  for  all  purposes  {Benson  v.  Scott,  1693,  Carth.  276  ;  Doe  v.  Hall, 
1812,  16  East,  208) ;  but  if  the  surrender  should  have  been  voluntary 
(that  is  to  say,  if  the  alienation  was  to  a  donee,  and  by  way  of  gift  only 
and  without  valuable  consideration),  the  surrenderor  might  afterwards 
surrender  for  value  to  some  third  person,  and  so  defeat  his  former  surrender 
— at  least,  prior  to  the  Voluntary  Conveyances  Act,  1893,  56  &  57  Vict.  c.  21, 
the  surrenderor  might  have  done  so. 

Where  the  alienation  is  intended  as  a  security  only — that  is  to  say,  when  it 
is  by  way  of  mortgage  only — it  is  effected  by  a  conditional  surrender — that  is 
to  say,  a  surrender  which  is  to  become  and  be  valid  for  all  purposes  only  in 
the  event  of  the  surrenderor's  default  in  payment  of  the  mortgage  debt.  And 
under  such  a  surrender,  the  surrenderee  should  not  proceed  to  take  admit- 
tance until  such  default — nor  in  fact,  in  the  general  case,  after  such  de- 
fault, unless  and  until  he  has  sold,  or  is  about  to  sell,  or  is  transferring. 
And  after  a  conditional  surrender,  where  it  has  not  (and  until  it  has  been) 
followed  up  by  an  admittance,  the  surrenderor  remains  the  legal  tenant  on 
the  Court  rolls,  and  the  surrender  being  in  due  course  afterwards  vacated 
by  payment  of  the  mortgage  debt,  the  surrenderor  needs  not,  in  such  a  case, 
to  be  admitted  again  ;  seciLs,  if  the  surrenderee  by  way  of  mortgage  has 
meanwhile  been  admitted  under  the  conditional  surrender  {Fawcet  v. 
Lowther,  1751,  2  Ves.  300  ;  Gilb.  Ten.  276). 

Where  the  alienor  is  one  of  several  co-tenants,  he  can  surrender  his 
undivided  share ;  and  where  the  co-tenancy  is  a  joint-tenancy,  any  such 
surrender  will  operate  as  a  severance  of  the  joint-tenancy,  and  so  will  defeat 
the  right  of  survivorship  {GonstaUcs  case,  Co.  Lit.  59  &;  Porter  v.  Porter, 
1606,  Cro.  (2)  100  ;  Allen  v.  Nash,  1608,  1  Brownl.  127). 

Although,  as  above  indicated,  the  surrenderee  may  (and  in  some  cases 
ought  to)  delay  taking  admittance  under  his  surrender,  still  he  cannot,  in 
the  general  case,  delay  his  admittance  indefinitely ;  for  if,  pending  the  sur- 
renderee's delay,  the  surrenderor  should  die,  the  Court  roll  becomes  there- 
upon vacant,  and  the  lord  may  forthwith  (on  due  proclamation  of  the 
vacancy)  seize  the  copyholds  into  his  own  possession  until  someone  entitled 
to  take  comes  forward  to  take  admittance — this  right  of  the  lord  being  called 
his  right  of  seizure  quousque  to  compel  admittance.  But  until  the  roll  is  so 
vacant  as  aforesaid,  the  lord  cannot,  without  showing  a  special  custom  of 
the  manor  enabling  him  to  do  so,  compel  the  admittance  of  any  surrenderee 
{Basspool  V.  Lon^,  1600,  Yelv.  1 ;  Cro.  (1)  879).  Also,  a  surrenderee  who  is 
desirous  of  selling  (or  even  of  mortgaging)  his  copyholds,  is  bound  to  be  ad- 
mitted in  order  to  effect  the  sale  or  mortgage ;  because  until  he  is  admitted 
he  cannot  surrender  to  the  purchaser  or  mortgagee  ;  and  this  is  so,  although 
he  may  be  in  the  actual  possession  and  enjoyment  of  the  copyholds,  and 
otherwise  be  exclusively  entitled  thereto  {Doe  &  Tojield  v.  Tojield,  1809,  11 
East,  246  ;  10  K.  E.  496).  Also,  a  surrenderee  wlio  is  desirous  of  enfranchis- 
ing his  copyhold  tenement — in  manner  hereinafter  indicated — must  first  of  all 
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procure  himself  to  be  admitted  to  his  tenement ;  for  the  lord  is  not  com- 
pellable to  regard  anyone  as  tenant  who  has  not  been  admitted  or  who  is 
not  entered  on  the  Court  rolls  as  the  tenant  (Copyhold  Act,  1894,  s.  1 ; 
Wilso7i  V.  AUeii,  1820,  1  Jac.  &  W.  611 ;  21  li.  K.  255). 

When,  however,  the  copyhold  has  been  limited  to  A.  for  life,  with 
remainder  to  B.  in  customary  fee-simple,  the  admittance  of  A.  (although  but 
for  his  life)  will  operate  and  enure  as  the  admittance  of  B.  also — at  least, 
in  general  (Doe  v.  Jenney,  1804,  5  East,  522;  7  East,  22).  Also,  in  the  case  of 
co-tenants  who  are  joint-tenants,  the  admittance  of  one  of  such  tenants  is 
the  admittance  of  all  of  them  ;  and  on  the  death  of  one  of  them,  before  any 
severance  of  the  jointure,  his  share  will  survive  to  the  others,  and  they  need 
not  be  admitted  de  novo  in  respect  of  such  share  {Mortimer  s  case,  1630,  Het. 
150;  Reid  v.  Shergold,  1805, 10  Ves.  370) ;  and  similarly,  if  one  of  the  joint- 
tenants  releases  his  undivided  share  to  the  others  (  Wase  v.  Pretty,  1622, 
Win.  3)  ;  but  co-tenants  who  are  tenants  in  common  and  not  joint-tenants 
are  differently  situated  in  all  these  respects  {Fisher  v.  Wigg,  1701,  1  Salk. 
391 ;  Attrec  v.  Scutt,  1805,  6  East,  484). 

A  surrenderee  (or  other  legal  alienee)  of  copyholds  will  occasionally 
be  admitted  by  implication,  e.g.  by  his  payment  of  the  quit  rents  to  tlie 
lord  and  by  the  lord's  acceptance  of  such  quit  rents  from  him  as  the 
copyholder;  and  such  admittance  supersedes  the  necessity  of  an  express 
admittance,  whether  for  the  purpose  of  vesting  the  legal  estate  in  the 
surrenderee  or  even,  sertible,  for  the  purpose  of  shutting  out  the  lord's 
right  of  seizure  quousqtie — the  lord's  omission  in  such  a  case  to  enter  the 
implied  admittance  on  the  Court  rolls  being  the  lord's  own  default,  scmhle. 

Also,  a  surrenderee  of  copyholds  may,  in  general,  compel  the  lord  to 
admit  him — obtaining  for  this  purpose  a  mandamus  from  the  Queen's  Bench 
Division,  or  else  an  order  in  the  nature  of  a  mandamus  from  the  Chancery 
Division,  directed  to  the  lord  and  his  steward  {E.  v.  Coggan,  1805,  6  East, 
431;  8  E.  11.  509) ;  but  the  lord  may  not,  in  general,  compel  such  admit- 
tance, save  where  (as  has  been  already  stated)  the  Court  roll  is  without  a 
tenant,  and  then  only  by  exercising  his  right  of  seizure  quousqne. 

4.  Statutory  Substitutes  for  Surrender  and  Admittance. — The  alienation 
of  copyholds  by  surrender  and  admittance,  although  it  is  the  recognised 
customary  assurance  thereof,  is  not  in  every  case  essential ;  that  is  to  say, 
the  alienation  may,  in  certain  cases,  be  effected  otherwise  than  by  surrender 
and  admittance.  Thus,  a  copyholder  whose  lands  have  been  taken  under  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  8  Vict.  c.  18,  may 
convey  them  to  the  company  by  a  common  law  deed,  usually  a  deed  poll ; 
and  the  title  acquired  by  the  company  under  such  a  deed  is  the  effective 
legal  title,  equally  as  if  a  surrender  had  been  the  mode  of  alienation 
adopted — but  with  this  difference,  namely,  that  the  company  need  not  (and 
should  not)  as  surrenderee  proceed  to  obtain  admittance,  but  may 
proceed  to  enfranchise  without  being  hrst  admitted.  Again,  when  copy- 
holds are  settled  on  A.  for  life  with  remainders  over,  and  A.  sells  the  copy- 
holds for  the  customary  fee-simple  estate  therein,  under  the  power  in 
that  behalf  given  to  him  by  the  Settled  Land  Act,  1882,  he  may,  by  the 
common  law  deed  in  that  behalf  appointed  by  sec.  20  of  the  Act,  effectively 
and  legally  pass  the  copyholds  to  the  purchaser  for  the  whole  legal  fee-simple 
estate  therein ;  and  the  grantee  under  such  a  deed  is  entitled  to  be 
admitted — and  may  even  compel  the  lord  to  admit  him — thereunder  (45  &  46 
Vict.c.38).  Also,under  the  provisions  of  the  Bankruptcy  Act,  1883, thetrustee 
in  the  bankruptcy  may,  and  without  being  himself  first  admitted  thereto, 
alienate  the  copyliolds  of  the  bankrupt  by  a  common  law  deed  ;  and  the 
VOL.  III.  25 
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alienee  may  compel  the  lord  to  admit  him  mider  the  deed.  And  under 
the  provisions  for  the  exchange  of  lands,  which  are  inserted  in  the  Inclosure 
Acts,  1845-1868,  the  parties  may,  in  general,  effect  an  exchange  of  their 
copyhold  tenements  by  a  deed  or  deeds  in  the  prescribed  form — and  some- 
times even  by  an  order  of  exchange  without  any  deed  ;  and  similarly, 
partitions  may  be  effected  of  copyhold  lands  by  an  order  of  partition — and 
neither  under  the  order  of  exchange  nor  under  the  order  of  partition  is  any 
subsequent  admittance  required ;  but  the  deed  or  order  must  be  entered 
on  the  Court  rolls.  Also,  under  the  provisions  of  the  Trustee  Act,  1893, 
56  &  57  Vict.  c.  53,  s.  34,  where  the  copyhold  lands  are  held  upon  trust 
(either  express  or  implied),  an  alienation  thereof  to  new  trustees,  or  (as  the 
case  may  be)  to  a  purchaser,  may  be  effected  by  a  vesting  order  of  the 
Chancery  Division  of  the  High  Court  (or,  in  certain  cases,  of  the  County 
Court),  which  order  may  be  made  either  with  or  without  the  consent  of  the 
lord  of  the  manor ;  but,  semUc,  the  alienee  must  in  due  course  procure 
himself,  in  either  case,  to  be  admitted  on  the  Court  rolls  under  the  order,  so 
as  to  entitle  the  lord  to  his  fine  and  the  steward  to  his  fees  by  and  in 
respect  of  the  admittance. 

Fines  and  Fees  on  Alienations,  Descents,  etc. — And  as  regards  the  lord's 
fines  and  the  steward's  fees — both  the  fines  and  the  fees  are  determined  by 
the  customs  of  the  manor. 

(1)  Fines. — In  the  general  case,  the  fines  are  payable  on  the  death 
of  or  on  any  alienation  by  the  copyholder — but  not  (save  in  the 
most  exceptional  cases)  on  the  death  of,  and  in  no  case  upon  any 
alienation  by,  the  lord.  Also,  the  rule  is,  that  a  fine  is  payable  on 
admittance  only — and  therefore  in  no  case  when  no  admittance  is 
required.  And  the  fines  payable  are  either  arbitrary  or  certain,  according 
as  the  custom  has  appointed  ;  but  even  where  arbitrary,  the  fines  must  be 
reasonable.  A  fine  arbitrary  is  measured  by  and  with  reference  to  the 
annual  value  of  the  copyhold  tenement ;  and  in  the  case  of  copyholds 
of  inheritance,  two  years'  improved  annual  value  in  the  case  of  a  descent  or 
devolution  on  death,  and  one  and  a  half  year's  improved  annual  value  in  the 
case  of  an  alienation  inter  vivos,  is  in  general  the  reasonable  maximum  ; 
but  in  exceptional  cases,  one  year's  improved  annual  value  would  be  the 
reasonable  maximum.  In  the  case  of  copyholds  for  lives  (or  for  years)  that 
are  renewable  as  of  right,  the  fine  is  certain  beforehand,  and  is  not  cal- 
culated as  in  the  case  6f  copyholds  of  inheritance  ;  and,  of  course,  where 
the  renewal  is  not  as  of  right,  the  amount  of  the  fine  payable  for  the 
renewal  is  merely  a  matter  of  bargain  between  the  lord  and  the  tenant. 
A  fine  certain  is,  when,  e.g.,  6/8  for  each  house  or  for  each  acre  of 
land  is  appointed  by  the  custom.  And  in  the  case  of  arbitrary  fines, 
there  are  many  distinctions  taken  by  the  particular  customs  of  particular 
manors.  For  example,  in  some  manors,  the  fine  on  a  descent  is  nominal 
only,  while  on  a  purchase  and  even  upon  a  devise,  it  is  of  the  full  maximum 
amount,  and  sometimes  of  even  more  than  the  full  maximum  amount ;  and 
in  other  manors,  persons  who  are  already  copyhold  tenants  of  the  manor, 
pay  merely  nominal  (or  very  small)  fines  on  their  admittances  to  other 
copyhold  tenements  acquired  by  them;  and  in  these  lastly  mentioned 
manors,  a  man  is  permitted  to  purchase  first  a  small  tenement,  taking  admit- 
tance thereto  and  paying  his  full  arbitrary  fine  in  respect  thereof,  in  order 
to  escape  payment  of  any  further  fine  (save  a  nominal  fine)  on  his  subsequent 
purchase  of  a  larger  tenement  or  tenements.  Also,  in  the  case  of  copy- 
liolds  which  have  been  limited  to  A.  for  life,  with  remainder  over  to  B. 
in  customary  fee-simple,  the  fine  payable  when  arbitrary  is  apportionable 
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between  A.  and  B. — unless  when  by  the  custom  of  the  manor  the  lord 
is  entitled  (which  he  seldom  or  never  is)  to  exact  a  full  fine  from  the 
remainderman  as  well  as  the  full  fine  from  the  tenant  for  life.  Also,  where 
admittances  have  been  delayed  or  neglected,  a  double,  and  (sometimes)  even 
a  treble  fine  will  be  payable ;  for  the  rule  is,  that  a  fine  is  payable  in 
respect  of  each  devolution  of  the  tenement ;  and  therefore,  firstly,  only  one 
fine  will  be  payable  when  there  is  but  one  devolution  ;  but,  secondly,  two 
fines  will  be  payable  when  there  have  been  two  devolutions,  and,  in  fact,  as 
many  fines  as  there  have  been  devolutions, — being  devolutions  through  or 
under  the  last  admitted  tenant.  But  when  the  apparent  devolution  is  not, 
in  fact,  a  devolution,  but  is  a  mere  substitution  for  some  intermediate 
devolution ;  also,  where  the  apparent  devolution  is  not  through  or  under, 
but  is  quite  apart  from,  the  intermediate  devolution,  as  where  it  is  {e.g.  under 
the  Settled  Land  Act,  1882,  s.  20)  a  statutory  supersession  of  such  inter- 
mediate devolution,  no  fine  will,  in  either  of  such  cases,  be  payable  in  respect 
of  such  intermediate  devolution,  and  the  only  fine  payable  will  be  in 
respect  of  the  devolution  which  is  in  substitution  for,  or  (as  the 
case  may  be)  in  supersession  of,  the  intermediate  devolution, — all  which 
matters  are  fully  treated  of  in  Scriven  on  Copyholds,  7th  ed.,  by  Brown,  on 
pp.  184-188.  Therefore  also,  when  a  testator  has  directed  his  executors  to 
sell  his  copyholds,  and  they  have  sold  them,  the  purchaser  becomes  like  the 
direct  devisee  thereof  under  the  testator's  will,  and  the  legal  estate  which 
was  in  the  testator  (and  which  has  been  for  the  moment  vested  in  the 
customary  heir)  vests  in  the  purchaser  as  if  by  one  devolution  out  of  the 
testator — and  the  purchaser  pays  in  such  a  case  only  one  fine  on  his 
admittance ;  and  similarly,  in  all  cases  of  executory  devises  and  of  estates 
arising  under  the  exercise  of  powers  of  appointment  and  of  statutory 
powers  {RandfieldY.  Bandfield,  1860,  1  Drew.  &  Sm.  310;  Nayler  &  Spendlas 
Contract,  1886,  34  Ch.  D.  217).  On  the  other  hand,  as  regards  joint-tenants 
— the  admission  of  any  one  of  whom  is  the  admission  also  of  the  others — 
there  are  as  many  fines  payable  as  there  are  joint-tenants  admitted  by  the 
admittance  of  the  one  ;  and  the  usual  practice  in  such  cases  has  been,  to  take 
for  the  first  tenant  a  full  fine  of  two  years'  value,  and  for  the  second  tenant  a 
fine  of  half  that  amount,  and  for  the  third  tenant  a  fine  of  one-half  of  that  one- 
half,  and  so  on  throughout  the  number  of  tenants — a  practice  which  has  now 
become,  in  fact,  a  well-established  principle  of  copyhold  law  {Lord  Welledey 
V.  Withers,  1855,  4  El.  &  Bl.  750 ;  Bencc  v.  Gilinn,  1868,  L.  li  3  Ex.  76). 

And  as  regards  the  assessment  of  the  fine  payable — whether  it  be  a 
single  fine,  a  double  fine,  or  a  treble  fine — the  rule  is,  that  the  steward  shall 
assess  it,  but  at  his  own  (and  the  lord's)  peril  in  case  of  excess  ;  and  the 
assessment  should  be  made  in  respect  of  each  copyhold  tenement  separately 
from  the  other  tenements  comprised  in  the  devolution  ;  all  which  having 
been  done,  and  the  amount  or  aggregate  amount  of  the  assessment  having 
been  demanded,  the  lord  may  thereupon  proceed  to  recover  the  fine  by  action 
of  debt,  within  six  years  from  the  date  of  the  assessment  and  demand,  but 
not  afterwards  {Fraser  v.  Mason,  1883,  10  Q.  B.  D.  398  ;  11  Q.  B.  D.  524). 

(2)  Fees. — The  steward's  fees  being  fees  properly  so  called,  and  not 
being  mere  charges  by  the  steward  for  work  done,  are  payable  in  respect  of 
every  act  of  Court ;  and  by  act  of  Court  is  intended,  e.g.,  the  taking  of  a 
surrender  and  the  entry  thereof  (with  or  without  the  subsequent  admittance) 
on  the  Court  rolls  of  the  manor ;  and  the  rule  is,  that  the  steward  may 
(by  special  custom)  charge  a  separate  fee  in  respect  of  each  separate 
copyhold  tenement,  even  where  several  of  such  tenements  are  inserted  or 
3omprised  in  one  admission ;  but  in  general,  that  is  to  say  in  the  absence 
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of  such  special  custom,  he  can  in  such  a  case  charge  one  full  fee  only  for 
the  first  of  the  distinct  or  separate  tenements  comprised  in  the  admission, 
getting,  however,  a  further  payment  on  account  of  or  in  respect  of  each 
tenement  heyond  the  first  that  is  comprised  in  the  admission,  or  (as  it  is 
said)  for  each  ac  etiam  in  the  admittance,  and  such  further  payment  is  in  the 
nature  of  a  payment  upon  a  quantum  meruit,  and  sometimes  the  whole  fee 
will  be  ascertained  on  a  quantum  meruit  (T^'aherne  v.  Gardiner,  1856,  5 
El.  &  Bl.  913).  And  here  it  is  to  be  observed  that  for  the  purposes  of  the 
steward's  fees  (as  indeed  for  other  purposes  generally)  each  undivided 
share  in  a  copyhold  tenement  is  itself  a  distinct  and  separate  tenement 
{Attrec  V.  Scutt,  1805,  6  East,  476). 

When  the  alienation  of  the  copyhold  tenement  has  by  the  express 
provisions  of  the  statute  law  been  disencumbered  of  certain  of  its  customary 
formalities  (being  formalities  in  respect  of  which  the  steward  was  theretofore 
entitled  to  a  fee) — and  also,  where,  by  the  like  statutory  provisions,  a 
mode  of  conveyance  of  the  copyhold  tenement  other  than  the  customary 
one  has  been  appointed  or  substituted — it  is,  in  general,  provided  that  the 
simplifications  and  other  provisions  of  the  Acts  shall  not  affect  or  prejudice 
the  steward's  fees — and  of  these  Acts,  the  Wills  Act,  1837,  1  Vict.  c.  26, 
the  Lands  Clauses  Consolidation  Act,  1845,  8  A^ict.  c.  18,  and  the  Settled 
Land  Act,  1882,  45  &  46  Vict.  c.  38,  are  the  chief  examples ;  and  by  all  of 
tliese  Acts,  the  steward's  fees  are  maintained  intact,  altliough,  of  course,  they 
are  not  increased  thereby  {Nayler  &  Spendla's  Contract,  supra).  And  after 
an  enfranchisement  of  copyholds  under  the  Copyhold  Acts,  1841-1857, 
special  provision  was  made  by  these  Acts  for  the  steward's  fees,  and  for 
compensating  him  for  the  loss  of  fees  which  the  enfranchisement  would 
occasion;  and  these  provisions  are  continued  by  the  Copyhold  Act,  1894, 
57  &  58  Vict.  c.  46,  as  regards  enfranchisements  under  that  Act. 

Customary  Freeholds. — What  has  been  above  written  has  had  reference  to 
copyhold  lands  properly  so  called ;  but  besides  these  lands  there  are  other 
lands  of  customary  tenure,  which  have  been  not  unfrequently  called 
customary  freeholds.  Now  these  so-called  customary  freeholds  are,  in 
reality,  merely  copyholds,  with  liardly  a  single  feature  of  difference  {Doe  d. 
lieay  v.  Huntington,  1803,  4  East,  271);  that  is  to  say — ^,just  as  the  timber 
trees  growing  upon  and  the  mines  and  nnnerals  (including  the  clay,  sand,  and 
gravel)  within  or  under  copyholds,  properly  so  called,  belong  in  general  to  the 
lord,  the  tenant  having  in  general  only  certain  limited  rights  (called  estovers) 
therein  or  thereto — so  the  timber  trees  upon  and  the  mines  and  minerals 
within  or  under  these  so-called  customary  freeholds  belong  in  general  to  the 
lord,  the  tenant  having  in  general  but  a  right  of  estovers  therein  or  thereto ; 
but  in  either  case  the  custom  may  enlarge  the  tenant's  right,  and  even 
divest  the  lord  altogether  of  his  right  in  the  timber  trees  and  mines.  And 
again,  customary  freehold  lands  are  held  by  co})y,  equally  with  copyhold 
lands  properly  so  called,  and  the  mode  of  alienation  which  is  prescribed  by  the 
custom  for  copyhold  lands  is  the  mode  of  alienation  which  is  prescribed 
also  for  the  customary  freehold  lands  ;  and  the  customary  freeholds  are  in 
all  respects  held  according  to  the  custom  of  the  manor,  equally  as  the 
copyhold  lands  are  holden  ;  and  they  are  also  parcel  of  the  manor,  and  not 
merely  holden  of  the  manor.  And  in  all  the  particulars  aforesaid  these 
customary  freeholds  (equally  like  copyholds  proper)  are  wholly  distinguish- 
able and  distinguished  from  the  ancient  freehold  lands  within  and  holden  of 
the  manor,  which  were  referred  to  in  the  definition  of  copyholds  given  above. 

There  is,  it  is  true,  one  particular  in  which  these  so-called  customary 
freehold  lands  resemble  the  ancient  freeholds  of  the  manor ;  but  in  that 
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particular,  copyholds  properly  so  called  also  resemble  these  ancient  freeholds, 
that  is  to  say,  the  particular  incident  of  escheat,  per  defectum  sanguinis,  that 
is  to  say,  lands  whether  of  ancient  freehold  or  of  customary  freehold  tenure, 
and  also  lands  of  copyhold  tenure,  properly  so  called,  in  case  the  tenant 
thereof  dies  intestate  and  leaves  no  heirs,  escheat  to  the  lord  for  want  of  such 
heir.  And  there  are  other  particulars  in  which  the  two  tenures  of  ancient 
freehold  and  of  customary  freehold,  more  or  less,  agree  ;  but  in  every  one  of 
these  particulars,  the  copyhold  tenure  proper  also  agrees  with  the  ancient 
freehold  tenure  as  with  the  customary  freehold  tenure,  as,  e.g.,  in  the  right 
of  common  which  is  appendant  or  appurtenant  to  lands  of  each  of  these  three 
tenures  in  or  over  the  waste  lands  of  the  manor. 

There  are  also  to  be  found  in  certain  manors — being  manors  which  in 
Domesday  Book  are  mentioned  to  have  belonged  to  Edward  the  Confessor, 
and  then  to  belong  to  William  the  Conqueror— copyhold  and  customaryhold 
lands  called  ancient  demesne  lands.     See  Ancient  Demesne. 

Incidents  of  Co-pyliold  Tenure. — The  incidents  of  tenure  annexed  to 
lands  of  copyhold  tenure,  besides  the  incident  of  escheat  already  men- 
tioned, are  principally  the  following,  that  is  to  say :  (1)  fealty ;  (2)  suit 
of  Court ;  (3)  quit  rents ;  (4)  reliefs ;  and  (5)  heriots ;  for  the  nature  of  eacli 
of  wliich  incidents  of  tenure,  reference  is  made  to  the  title  itself. 

Disadvantages  of  the  Co-pyhold  Tenure. — Besides  these  incidents  of 
tenure  properly  so  called  there  are  also  certain  disadvantages  annexed  to 
lands  of  copyhold  tenure ;  that  is  to  say,  besides  their  liability  to  tines 
already  dealt  with,  and  besides  the  necessity  for  observing  in  the  alienation 
thereof  the  mode  of  alienation  appointed  by  the  custom,  with  the  fees 
payable  to  the  steward  on  every  such  alienation,  there  are  the  following 
further  disadvantages,  namely  : — 

The  copyholder,  although  entitled  for  the  customary  fee-simple,  is 
restricted  in  his  powers  of  leasing  his  lands,  l)eing  able  to  lease  for  one 
year  only,  or  (if  the  custom  so  prescribe)  for  three  years  or  so ;  and  he  is 
restricted  also  in  his  power  of  using  the  land,  being,  e.g.,  unable  to  commit 
waste  upon  his  tenement,  save  at  the  risk  of  forfeiting  his  tenement;  and 
for  the  doing  of  waste,  or  for  the  making  of  a  lease  beyond  the  term 
appointed  by  the  custom,  he  is  required  at  considerable  expense  to  procure 
from  the  lord,  through  his  steward,  a  licence  to  commit  the  waste,  or  to 
make  the  lease;  and  the  licence  is  only  to  be  obtained  upon  teims  profit- 
al)le  to  the  lord.  And  that  is  so,  altliough  the  waste  intended  to  be 
committed  is  ameliorative  waste,  and  altliough  the  longer  duration  of  the 
lease  will  enhance  the  rent,  so  that  tlie  arl)itrary  fines  to  l)ecome  and  be 
payal)le  to  the  lord  on  the  next  devolution  of  the  tenement  will  be 
correspondingly  and  considerably  increased,  l)eing  (as  they  will  be)  assessed 
upon  the  then  improved  annual  value.  And  these  disadvantages  are  com- 
iiKjuly  considered  of  a  more  vexatious  character  than  the  mere  liability  of  the 
land  to  the  incidents  of  the  copyhold  tenure,  which  are  alcove  enumerated. 

Enfranchisements  and  Commiitations. — And  accordingly  it  has  been  the 
wish  of  copyholders  to  sometimes  comnmte  these  burdensome  incidents, 
or  to  more  often  enfranchise  the  tenement  and  so  get  rid  of  them  alto- 
gether ;  and  the  Legislature  has  also,  from  time  to  time,  provided  facilities 
for  their  commutation,  and  also  for  the  enfranchisement  of  the  copyhold 
lands.  And,  in  conclusion  of  this  article,  it  is  proposed  to  consider  the 
subject  of  enfranchisements  and  incidentally  of  commutations. 

1.  Enfranchisements. — Now  an  enfranchisement  may  be  effected  by 
agreement  of  the  lord  and  tenant,  and  either  apart  from  the  Copyhold 
Acts  altogether,  that  is  to  say,  purely  under  the  common  law,  or  under  and 
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pursuant  to  the  provisions  in  that  behalf  contained  in  the  Copyhold  Acts ; 
and  commutations  also  may  in  like  manner  be  effected  by  such  agreement  as 
aforesaid  between  the  lord  and  the  tenant.  Also,  compulsory  enfranchise- 
ments may  be  effected — that  is  to  say,  enfranchisements  at  the  instance  of 
either  the  lord  or  the  tenant  may  be  compelled — but  only  under  the  Copyhold 
Acts,  and  according  to  the  compulsory  provisions  in  the  Acts  contained ; 
but  all  commutations  were  (and  are)  voluntary  only,  and  not  compulsory. 

(A)  Enfranchisements  at  the  Common  Law. — And  firstly,  as  regards  an 
enfranchisement  apart  from  the  Copyhold  Acts,  i.e.  at  common  law,  A 
lord  entitled  in  fee-simple,  or  for  a  limited  estate  but  with  an  express 
power  of  sale  or  of  enfranchisement,  may  agree  with  the  copyholder  for  an 
enfranchisement  of  the  copyliold  tenement ;  and  the  copyholder,  although 
entitled  for  his  life  only,  or  for  any  other  limited  estate  only,  may  accept 
such  an  enfranchisement,  the  enfranchisement  in  such  case  enuring  for  the 
l)enefit  of  all  the  remaindermen  as  well  {Wynne  v.  Cutler,  1  Bro.  C.  C.  515). 
But  upon  such  an  enfranchisement  the  tenant  for  life  pays  the  whole  cost 
thereof,  that  is  to  say,  both  the  compensation  to  the  lord  (commonly  called 
the  enfranchisement  consideration),  and  also  the  costs  and  expenses  or  the 
legal  charges  of  the  enfranchisement,  without,  in  the  general  case,  any 
right  to  contribution  from  the  remainderman.  And  besides  that  dis- 
advantage, every  common  law  enfranchisement  is  affected  by  all  (if  any) 
the  mortgages  and  charges  which  affect  the  manor  itself;  and  the  lord's 
title  requires  therefore  in  every  such  case  to  be  investigated  and  approved. 
Also,  a  common  law  enfranchisement  will  defeat  and  destroy  the  rights  of 
common  over  the  waste  lands  of  the  manor,  which  were  theretofore 
appurtenant  to  the  copyhold  estate ;  and  such  rights  of  common  must 
therefore,  in  every  case  of  a  common  law  enfranchisement,  be  regranted  or 
recreated,  and  made  appurtenant  again  to  the  enfranchised  tenement,  in 
and  by  the  deed  of  enfranchisement  by  which  the  enfranchisement  is 
effected  {Bradshaw  v.  Eyre,  1597,  Cro.  (1)  570).  Also,  upon  a  common  law 
enfranchisement,  the  mines  and  minerals  invariably  pass  by  the  deed  into 
the  tenant,  unless  they  are  expressly  excepted  and  reserved  to  the  lord,  so 
that  an  express  exception  and  reservation  thereof  is  necessary.  Also,  no 
right  of  escheat  to  the  lord — nor,  in  fact,  any  ancient  service — can  be  validly 
reserved  upon  a  common  law  enfranchisement  {Bradshaw  v.  Lawson, 
1791,  4  T.  E.  443  ;  2  E.  E.  429  ;  Doc  d.  Beay  v.  Huntington,  supra).  And 
for  these  reasons,  enfranchisements  at  common  law  have  been  largely 
superseded  by  enfranchisements  under  the  Copyhold  Acts. 

(B)  Enfranchisements  under  the  Copyhold  Act,  1894. — Secondly,  as  regards 
enfranchisements  under  the  Copyhold  Acts.  These  enfranchisements  are 
either  voluntary  or  compulsory,  i.e.  either  pursuant  to  an  agreement  between 
the  lord  and  the  tenant,  or  merely  pursuant  to  a  notice  given  by  either  to 
the  other  requiring  an  enfranchisement.  These  enfranchisements  were 
first  authorised,  where  voluntary,  by  the  Copyhold  Act,  1841,  4  &  5 
Vict.  c.  35 ;  and,  where  compulsory,  by  the  Copyhold  Act,  1852,  15  &  16 
Vict.  c.  51 ;  and  the  Copyhold  Acts,  which  prior  to  the  Copyhold  Act,  1894, 
were  in  force  were  the  Copyhold  Acts,  1841,  1853,  1858  (21  &  22  Vict, 
c.  94),  and  1887  (50  &  51  Vict.  c.  73).  But  all  such  enfranchisements  are 
now  effected  under  the  Copyhold  Act,  1894,  alone  (57  &  58  Vict.  c.  46), 
which  last-mentioned  Act  has  embodied  (with  numerous  simplifications)  all 
the  provisions  relative  to  enfranchisements  that  were  theretofore  contained 
in  the  prior  Copyhold  Acts,  besides  certain  other  provisions  also  contained 
in  the  prior  Acts;  and  it  is  now  required  by  the  Copyhold  Act,  1894, 
that  every  enfranchisement,  whether  voluntary  or   compulsory,  shall   be 
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sanctioned  by  the  Board  of  Agriculture ;  and  where  the  enfranchisement 
is  voluntary  it  is  effected  by  a  deed,  and  where  it  is  compvilsory  it  is 
effected  by  an  award.  And  under  the  Act,  lords  entitled  for  limited  estates 
and  tenants  entitled  for  limited  estates  are  authorised  respectively  to 
make  and  to  accept  enfranchisements ;  and  upon  any  such  enfranchise- 
ment, whether  voluntary  or  compulsory,  the  tenant  for  a  limited  estate 
who  pays  the  whole  enfranchisement  consideration  or  the  whole  costs 
is  entitled  to  charge  the  enfranchised  tenement  with  the  capital  sum  so 
expended  by  him,  so  that  he  is  eventually  recouped  the  whole  of  such 
expenditure,  paying  only,  in  the  meantime,  the  interest  on  the  charge.  Also, 
the  enfranchisement  is  and  remains  valid  and  effective,  irrespectively  of 
the  lord's  title  to  the  manor,  and  although  that  title  should  afterwards  be 
evicted ;  and  the  enfranchisement  is  in  no  way  affected  by  the  mortgages 
or  charges  which  affect  the  manor, — so  that  there  is  no  need  in  any  case 
to  investigate  the  lord's  title  at  all.  Also,  the  enfranchisement  does  not 
defeat  or  destroy  the  right  of  common — which  needs  not  therefore  to  be 
expressly  regranted  or  recreated ;  and  the  enfranchisement  does  not  pass 
to  the  tenant  or  include  (unless  where  the  deed  or  award  of  enfranchise- 
ment expresses  that  it  does  include)  the  mines  and  minerals, — so  that  there 
is  no  occasion  in  the  deed  or  in  the  award  to  expressly  except  and  reserve 
the  mines  and  minerals  to  the  lord.  Also,  the  right  of  escheat  is,  by  the 
express  provisions  of  the  Act,  reserved  to  the  lord,  in  case  an  escheat 
should  afterwards  happen  of  the  enfranchised  tenement. 

Upon  a  compulsory  enfranchisement,  the  enfranchisement  consideration 
may  be  either  a  lump  sum  payable  at  once  or  (at  the  option  of  the  tenant) 
a  rent  charge  in  perpetuity — and  the  rent  charge  may  be  afterwards 
redeemed  by  the  tenant ;  and  upon  a  voluntary  enfranchisement,  the 
enfranchisement  consideration  may  be  either  such  lump  sum  as  aforesaid 
or  such  perpetual  rent  charge  as  aforesaid — according  as  shall  have  been 
agreed ;  or  it  may,  subject  to  certain  restrictions  imposed  by  the  Act, 
be  a  conveyance  to  the  lord  of  other  lands,  or  of  mines  and  minerals,  or 
of  the  tenant's  rights  in  or  over  the  waste  lands  of  the  manor. 

And  whether  the  enfranchisement  is  voluntary  or  is  compulsory,  the 
effect  of  it,  once  it  is  completed,  is,  to  render  the  land  of  freehold  tenure, 
holden  (like  ancient  freehold  lands  are  holden)  of  the  lord  of  the  manor, 
with  the  incident  of  escheat  annexed,  but  otherwise  freed  and  dis- 
charged of  and  from  all  customary  rules  of  descent,  and  of  and  from  all 
(if  any)  customs  as  to  dower  (or  freebench),  or  as  to  the  husband's  curtesy 
estate,  and  of  and  from  all  other  customs  whatever ;  and  the  enfranchised 
land  becomes  thenceforward  subject  only  to  the  rules  of  descent  that  are 
applicable  to  freehold  lands,  and  to  the  ordinary  law  as  to  dower  and  as  to 
the  curtesy  estate;  and  all  the  old  disadvantages  attaching  to  the  copy- 
liold  tenure  (including  the  old  restrictions  upon  the  leasing  of  the  tenement, 
and  upon  the  user  of  the  tenement,  or  as  regards  committing  waste 
thereon)  are  wholly  discharged,  unless  when  they  (or  any  of  them)  are 
expressly  continued  in  or  by  the  enfranchisement  deed  or  enfranchisement 
award.  And  the  tenement,  when  enfranchised,  is  held  by  and  according 
to  the  title  thereto  prior  to  the  enfranchisement ;  and  any  mortgages  upon 
or  leases  of  the  copyhold  tenement  become  mortgages  upOn  and  leases  of 
the  enfranchised  tenement ;  and  any  limitations  existing  in  the  copyhold 
tenement  prior  to  its  enfranchisement  become  limitations  also  of  the 
substituted  freehold  tenement. 

2.  Commutations. — As  regards  commutations — as  effected  under  the 
earlier  Copyhold   Acts — these   were  either   general  or  particular, — being 
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general  when  they  applied  to  all  the  copyhold  lands  within  the  manor, 
and  l»eing  particnlar  when  they  were  only  of  the  copyhold  lands  of  a  single 
tenant ;  and  these  comniutations  were  l)y  agreement  in  every  case,  and  the 
agreement  itself,  witliont  more,  operated  to  effect  tlie  commutation ;  but 
the  effect  of  a  commutation  was  very  dilferent  from  the  effect  of  an 
enfranchisement — for  by  the  commutation  (whetlier  general  or  particular) 
the  old  rents,  fines,  and  heriots  were  discharged — the  lands  becoming  subject 
in  lieu  thereof  to  either  a  commutation  rent  charge  or  a  commutation  fine, 
according  as  had  been  agreed ;  and  the  timber  became  the  tenant's ;  but 
otherwise  the  lands  continued  to  be  held  by  copy,  and  were  conveyed  by  sur- 
render and  admittance  as  before,  and  they  remained  parcel  of  the  manor  as 
before — discharged  nevertheless  of  and  from  all  customary  modes  of  descent, 
and  of  and  from  all  (if  any)  customs  as  to  freebench  or  as  to  the  husband's 
curtesy  estate,  becoming  in  these  particulars  subject  to  the  ordinary  law. 

3.  Miscellancoiis  Statutory  Enfranchisements. — Enfranchisements  might 
also  be  and  still  may  be  effected  under  various  other  Acts,  unconnected  (or 
only  distantly  connected)  wdth  the  Copyhold  Acts,  e.g.  under  the  Settled 
Estates  Act,  1877 ;  under  the  Settled  Land  Act,  1882 ;  and  (in  the  case  of 
Church  lands)  under  the  Ecclesiastical  Leasing  Acts,  1851  and  1854 — or 
under  the  Statutes  5  &  6  Vict.  c.  108,  21  &  22  Vict.  c.  57,  and  24  &  25 
Vict.  c.  105 — or  under  the  Glebe  Lands  Act,  1888;  and  (in  the  case  of 
University  and  College  lands)  under  the  Statutes  21  &  22  Vict.  c.  44,  and  43 
&  44  Vict.  c.  46 ;  and  (in  the  case  of  Crown  lands)  under  the  Statute  10 
Geo.  IV.  c.  50 ;  and  (in  the  case  of  Duchy  of  Lancaster  lands)  under  the 
Statutes  19  Geo.  iii.  c.  45,  and  27  Geo.  iii.  c.  34 ;  and  (in  the  case  of  Duchy 
of  Cornwall  lands)  under  the  Statutes  7  &  8  Vict.  cc.  65  and  105;  and  (in 
the  case  of  lands  taken  compulsorily  or  by  agreement  by  public  companies 
or  other  public  bodies  and  for  public  purposes)  under  the  Lands  Clauses 
Consolidation  Act,  1848.  Also,  in  many  other  Acts  there  will  be  found 
inserted  provisions  of  an  incidental  character  providing  for  the  enfranchise- 
ment of  the  lands  therein  expressed  to  be  thereby  dealt  with. 

\_Authorities. — The  authorities  bearing  upon  the  sul)ject  of  copyholds 
are — Gilbert  on  Tenures,  5th  ed.,  by  Watkins,  1824;  Watkins  on  Copy- 
holds, 4th  ed.,  by  Coventry,  1825;  Elton  on  Copyholds,  2nd  ed.,  1893; 
Scriven  on  Copyholds,  4th  ed.,  by  Stalman,  1846,  and  7tli  ed.,  by  Brown, 
1896 ;  and  Brown  on  E7ifranchisements,  2nd  ed.,  1895.  See  also  Bacon's 
Abridgment,  Comyn's  Ahridgment,  Viner's  Abridgment,  title  "  Copyhold  "  ; 
Coke's  Complete  Copyholder ;  Co.  Litt. ;  the  Copyhold  Cases  in  the  Eeports 
(Coke's  Eeports) ;  Kitchyn ;  Calthorpe ;  Cruise  ;  Scroggs ;  and  Eouse.] 
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authors  of  published  works  to  prevent  any  unauthorised  republication  of 
"  copies "  of  such  works.  The  name  is  sometimes  given  to  the  common 
law  right  of  the  author  of  unpublished  works  to  prevent  any  publication  of 
them  without  the  author's  permission.  It  is  applied  also,  but  improperly, 
to  the  sole  right  of  dramatic  or  musical  representation  conferred  by  statute 
on  the  authors  of  plays  and  musical  compositions — a  right  quite  distinct 
from  the  copyright  in  the  play  or  piece  of  music  regarded  as  a  book.  The 
latter  right  existed  long  before  the  other  was  created  by  statute. 

In  what  Works  it  exists. — No  copyright,  or  legal  right  of  any  kind, 
exists  in  works  of  an  immoral,  indecent,  blasphemous,  treasonable, 
seditious,  or  libellous  character ;  but  in  the  case  of  every  innocent  work  of 
literature  and  art  a  copyright  may  now  be  said  to  exist.  It  exists  in  the 
case  of  books  (including  under  that  title,  periodicals,  magazines,  and  dramatic 
and  musical  compositions),  in  the  cases  of  prints,  paintings,  drawings,  and 
photographs,  sculpture,  models,  casts,  and  busts  ;  also  in  the  case  of  designs 
for  works  of  ornament  or  utility. 

Unpublished  Works. — Before  dealing  with  the  nature,  duration,  and 
conditions  of  the  right  conferred  by  statute  in  each  of  these  cases,  a  few 
words  may  be  devoted  to  what  is  popularly  known  as  "  copyright  before 
publication." 

A  person  may  write  (books  or  letters),  or  sketch  or  draw,  or  compose 
a  drama  or  musical  work,  without  any  intention  of  publishing  his  work 
to  the  world.  In  such  case  he  has  a  legally  enforceable  right  to 
prevent  any  other  person  doing  so  without  his  consent  (see  Exchange 
Telegraph  Co.  v.  Gregory  &  Co.,  [1896]  1  Q.  B.  147).  The  far-reaching 
nature  of  this  right  is  exemplified  by  the  case  of  Prince  Albert  v.  Strange 
(1848,  2  De  G.  &  Sm.  652),  where  the  defendant  was  held  disentitled  to 
publish  even  a  catalogue  of  drawings  and  etchings  made  by  certain  members 
of  the  Koyal  Family  for  their  private  pleasure  (see  also  Queensbcrrg  v. 
Shebbcare,  1758,  2  Eden,  329  ;  Thompson  v.  Stanho}^,  1774,  Amb.  737).  And 
the  recipient  of  letters  can  only  justify  an  unauthorised  pul)lication  of  them 
by  showing  that  the  publication  is  in  some  way  necessary  to  the  vindication 
of  his  character  {Pojie  v.  Curl,  1741,  2  Atk.  342 ;  Palin  v.  Gathcrcolc,  1844, 
1  Coll.  565  ;  Perceval  v.  Phipps,  1813,  2  Ves.  &  Bea.  27 ;  13  II.  R.  1). 

This  so-called  copyright  before  publication  exists  quite  independently 
of  statute.  But  in  one  case — that  of  lectures — a  statutory  right  is  con- 
ferred by  5  &  6  Will.  iv.  c.  65,  on  the  observance  of  certain  conditions. 
Though  the  Act  expressly  excludes  from  its  provisions  lectures  delivered 
in  a  university,  public  school  or  college,  or  on  any  public  foundation,  or  by 
anyone  in  virtue  of  any  gift  or  endowment,  the  common  law  right  to  pre- 
vent the  unauthorised  publication  of  such  lectures  seems  to  remain 
unimpaired  (see  the  judgments  in  Caird  v.  Sime,  1887,  12  App.  Cas.  326), 
that  is,  in  all  cases  where  the  circumstances  under  which  they  are  delivered 
would  raise  an  implied  contract  on  the  part  of  the  audience  not  to  publish 
them  (see  Abernethy  v.  Hutchinson,  1825,  1  Ha.  &  Tw.  28  ;  Nicols  v.  Pitman, 
26  Ch.  D.  374). 

Who  may  Possess  Copyright. — One  other  preliminary  point  remains  to 
to  be  considered,  viz.  what  persons  are  qualified  to  acquire  a  copyright. 
So  far  as  express  decision  has  hitherto  gone,  the  right  can  only  be  accjuired 
by  those  persons  who,  at  the  time  of  publication,  owe  allegiance  either  of  a 
permanent  or  temporary  character  to  the  sovereign  of  these  realms,  i.e. 
British  subjects  wherever  resident,  and  such  alien  authors  as,  at  the  time  of 
publication,  are  resident  in  some  portion  of  the  sovereign's  dominions. 
But  the  better  opinion  now  is  that  an  alien  may  acquire  the  right  by  first 
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publishing  his  work  in  the  United  Kingdom,  though  not  resident  in  any 
part  of  the  sovereign's  dominions  at  the  time  of  publication  (see  the  judg- 
ments of  Lords  Cairns  and  Westbury  in  the  case  of  Boutledge  v.  Lowe,  1868, 
L.  E.  3  H.  L.  100 ;  and  s.  2  of  33  Vict.  c.  14). 

First  publication  in  the  United  Kingdom  is  essential  even  in  the  case 
of  British  subjects.  If  they  first  publish  elsewhere  they  have  no  rights 
other  than  such  as  may  be  acquired  under  the  International  Copyright 
Acts  by  any  foreigner  (7  &  8  Vict.  c.  12,  s.  19).  But  a  simultaneous 
publication  abroad  and  here  will  not  deprive  a  person  of  copyright  {Buxton 
V.  James,  1851,  5  De  G.  &  Sm.  80). 

Books. 

Copyright  in  Books. — A  copyright  is  conferred  by  5  &  6  Vict.  c.  45  on 
the  author  of  every  published  book,  including  under  that  word  every 
volume,  part  or  division  of  a  volume,  pamphlet,  sheet  of  letterpress,  sheet 
of  music,  map,  chart,  or  plan  separately  published  (s.  2  ;  Johnson  v.  Newnes, 
[1894]  3  Ch.  669). 

Copyright  is  defined  to  be  the  "  sole  and  exclusive  liberty  of  printing  or 
otherwise  multiplying  copies  of  any  subject "  to  which  the  word  is  in  the 
Act  applied  (s.  2). 

The  copyright  of  a  book  published  in  the  lifetime  of  the  author  endures 
for  his  lifetime  and  seven  years  after  his  death,  or  for  forty-two  years, 
whichever  is  the  longer  term.  If  the  work  is  first  published  after  his 
death,  the  copyright  endures  for  forty-two  years  from  the  time  of  first 
publication  (s.  2.) 

Copyright  extends  to  all  the  British  dominions.  But  the  Act  of  10  & 
11  Vict.  c.  95  enabled  the  Crown  to  suspend,  by  Order  in  Council,  the  pro- 
hibitions against  importing,  selling,  etc.,  foreign  reprints  of  books  first 
published  in  the  United  Kingdom,  in  the  case  of  such  colonies  as  made 
Acts  or  ordinances  deemed  by  the  Crown  sufficient  for  the  protection  of 
British  authors. 

It  is  not  necessary  that  the  book  should  possess  a  literary  character  or  form. 
Calendars,  itineraries,  dictionaries,  directories,  telegraph  codes,  illustrated 
catalogues,  lists  of  Stock  Exchange  prices,  and  newspapers  have  all  been 
held  to  be  books  within  the  protection  of  the  Act  {Matthewson  v.  Stock- 
dale,  1806,  12  Ves.  276  ;  Maple  v.  Junior  A.  and  N.  Stores,  1882,  21  Ch.  D. 
■  639 ;  Gary  v.  Faden,  1799,  5  Ves.  23  ;  Spiers  v.  Brown,  1858,  6  W.  R 
352  ;  Kelly  v.  Morris,  1866,  L.  E.  1  Eq.  697  ;  Morris  v.  Wright,  1870,  5  Ch. 
279  ;  Longman  v.  Winchester,  1809,  16  Ves.  269 ;  Exchange  Telegraph  Co.  v. 
Gregory,  [1896]  1  Q.  B.  147  ;  Walter  v.  Howe,  1881, 17  Ch.  D.  708).  But  where 
the  publication  is  one  utterly  devoid  of  literary  value,  protection  is  refused, 
as  in  the  case  of  mere  advertisements,  cricket  scoring-sheets,  and  such 
like  (see  Page  v.  Wisden,  1869,  20  L.  T.  435 ;  Davis  v.  Comitte,  1885,  52 
L.  T.  539 ;  Chilton  v.  Progress-  Printing  Co.,  [1895]  2  Ch.  29 ;  Hollinrake 
v.  Truswell,  [1894]  3  Ch.  420 ;  Calle  v.  Marks,  1882,  52  L.  J.  Ch.  107 ; 
Schove  V.  Schminke,  1886,  33  Ch.  D.  546). 

Although  the  materials  of  which  a  book  consists  may  be  open  to  all 
the  world,  every  person  is  entitled  to  a  copyright  in  his  own  peculiar 
selection  or  arrangement  of  those  materials.  So  also  a  man  is  entitled  to  a 
copyright  in  his  translation  of  a  foreign  work  (not  protected  from  transla- 
tion by  the  International  Copyright  Act),  though  it  is  open  to  anyone  else 
to  publish  an  independent  translation  of  his  own  (  Wyait  v.  Barnard,  1814, 
3  Ves.  &  Bea.  77). 

Each  really  new  edition  of  a  book,  which  is  not  a  mere  reprint  of  the 
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original,  is  regarded  as  a  new  work  (see  per  Cotton,  L.J.,  in  Thomas  v. 
Turner,  1887,  33  Ch.  D.  292),  and  a  fresh  term  of  copyright  begins  to  run 
from  the  date  of  its  pubhcation,  at  least  so  far  as  the  new  matter  is 
concerned. 

Registration. — Registration  at  Stationers'  Hall  is  not  necessary  to  the 
existence  of  copyright ;  it  is  only  a  condition  precedent  to  the  right  to  sue 
for  infringement  (5  &  6  Vict.  c.  45,  s.  24) ;  and  the  registration  may  take 
place  after  the  infringement  has  occurred. 

The  registration  must  state  (1)  the  title  of  the  book ;  (2)  the  time  of 
first  publication ;  (3)  the  name  and  place  of  abode  of  the  publisher ;  (4)  the 
name  and  place  of  abode  of  the  proprietor  of  the  copyright  (s.  13), 

Registration  in  the  name  of  a  mere  agent  or  nominee  of  the  proprietor 
of  the  copyright  is  not  sufficient  {Petty  v.  Taylor,  [1897]  1  Ch.  465 ; 
London  Printing  Alliance  v.  Cox,  [1891]  3  Ch.  291),  though  registration 
in  the  name  of  a  trustee  in  whom  the  copyright  is  vested  would  be  {id.). 
It  would  seem  sufficient  in  the  case  of  a  publishing  firm  to  give,  as  the 
place  of  abode,  the  place  where  their  business  is  carried  on  (per  Field,  J., 
Nottage  v.  Jackson,  1884,  49  L.  T.  340). 

The  registration  must  be  correct  in  all  particulars.  Several  actions 
have  failed  by  reason  of  slight  and  what  might  appear  unimportant  errors  in 
the  registration.  It  would  be  a  desirable  amendment  of  the  law  to  make 
fatal  such  errors  only  as  could  be  shown  to  have  misled  the  defendant. 

It  appears  doubtful  whether  it  is  necessary  for  an  assignee  to  register 
before  suing. 

Each  new  edition  of  a  book  must  be  registered  if  it  is  intended  to  sue 
for  a  piracy  of  it  {Murray  v.  Bogue,  1852,  1  Drew.  365). 

Certified  copies  of  the  entries  at  Stationers'  Hall  are  primd  facie  proof  of 
what  they  purport  to  be  (s.  11). 

Delivery  of  Copies. — The  Act  requires  (under  a  penalty)  the  delivery  of 
a  copy  of  every  published  book  to  the  British  Museum,  and  to  certain 
libraries  (ss.  6-10) ;  but  neglect  of  this  duty  does  not  affect  the  author's 
copyright. 

Crown  and  College  Copyright. — The  Crown  possesses,  jointly  with  the 
Universities  of  Oxford  and  Cambridge,  the  exclusive  right  of  printing, 
publishing,  and  selling  copies  of  the  Bible  and  tlie  Book  of  Common  Prayer. 

The  Crown  also  possessed  the  exclusive  right  of  printing  and  publishing 
Acts  of  Parliament ;  but  this  right  seems  to  be  now  abandoned  (see  the 
Treasury  Minute  of  31st  August  1887). 

The  Crown  copyright  is  not  infringed  by  publishing  any  of  these  works 
with  hond  fide  notes. 

The  Crown  still  asserts  its  right  to  the  exclusive  publication  of  charts 
and  ordnance  maps,  and  in  the  case  of  such  works  as  the  Rolls  publica- 
tions. State  trials,  and  the  Board  of  Trade  Journal  (see  the  I'reasury 
Minute  above  referred  to). 

There  is  no  limit  to  the  duration  of  Crown  copyright. 

Periodicals. — All  periodicals  are  "  books "  within  the  meaning  of  the 
Act  5  &  6  Vict.  c.  45 ;  but  the  law  with  respect  to  them  is,  in  some 
respects,  peculiar. 

The  proprietor  of  the  periodical  possesses  the  copyright  in  such  parts 
of  it  only  as  have  been  composed  on  the  terms  that  the  copyright  therein 
shall  belong  to  him,  and  which  he  has  actually  paid  for  (s.  18). 

The  Courts  have  in  some  cases  implied  these  "  terms  "  {Sweet  v.  Penning, 
1855,  16  C.  B.  459  ;  cp.  the  judgments  in  Laml)  v.  Evans,  [1893]  1  Ch.  218), 
but  in  other  cases  have  required  express  proof  of  them  ( Walter  v.  Howe, 
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1881,  17  Ch.  D.  708 ;  Trade  AiLxiliary  Co.  v.  Middlesborough  Association, 
1889,  40  Ch.  D.  425). 

The  copyright  in  all  articles  so  composed  for  the  proprietor  of  the 
periodical  is  to  l)elong  to  him  only  for  the  term  of  twenty-eight  years : 
after  that  period  it  is  to  revert  to  the  authors  for  the  remainder  of  the 
term  given  by  the  Act  in  the  case  of  books  (s.  18). 

And  the  proprietor  of  the  periodical  is  not  entitled  to  publish  any 
contribution  in  a  separate  form  without  the  consent  of  the  writer  {id. ;  see 
Mayheiu  v.  Maxwell,  1860,  1  John.  &  H.  312 ;  Smith  v.  Johnson,  1863,  4 
Gitr.  632). 

A  contributor  who  expressly  reserves  to  himself  the  right  to  publish  his 
composition  in  a  separate  form  is  entitled  to  the  copyright  in  it,  without 
prejudice  to  the  right  of  the  proprietor  of  the  periodical  (s.  18);  but  with- 
out such  reser^■atiou  he  cannot  republish  within  the  twenty-eight  years 
without  the  consent  of  the  proprietor  of  the  periodical  (Hildesheimer  v. 
Dmwi,  1891,  64  L.  T.  452). 

In  the  case  of  periodicals  it  is  sufficient  to  register  the  first  volume, 
number,  or  part  (s.  19). 

Newspapers  come  under  this  heading  (see  Walter  v.  Hoive,  uhi  supra). 

En«eavings  ok  Pkints. 

The  Acts  of  8  Geo.  ir.  c.  13,  7  Geo.  iii.  c.  38,  and  17  Geo.  in.  c.  57  (ex- 
tended to  Ireland  by  6  &  7  Will.  iv.  c.  59,  s,  2),  taken  together,  confer  a 
copyright  in  any  print  engraved,  etched,  or  worked  in  mezzotinto  or  chiaro- 
oscuro. 

But  every  such  engraving  or  print  must  (1)  have  been  engraved,  etched, 
etc.,  in  some  part  of  Great  Britain,  and  (2)  must  be  truly  engraved  with 
the  name  of  the  proprietor  on  each  plate  and  printed  on  every  such  print 
(8  Geo.  II,  c.  13).  These  words  were  at  one  time  thought  to  be  merely 
directory,  but  the  later  cases  have  decided  that  without  a  strict  observance 
of  them  no  copyright  exists  {Brookes  v.  Code,  1835,  3  Ad.  &  E.  138 ; 
Newton  v.  Coioie,  1827,  4  Bing.  234). 

The  latter  requisite  is  not  necessary  for  the  protection  of  engravings 
forming  part  of  a  book  as  illustrations  {Bogue  v.  Houlston,  1852,  5  De  G. 
&  Sm.  267 ;  Maple  v.  Junior  Army  and  Navy  Stores,  1882,  21  Ch.  D.  369). 

The  copyright  is  conferred  upon  the  person  who  has  invented  or  de- 
signed, graved,  etched,  or  worked,  whether  from  his  own  work  or  not,  or  who 
has  engraved  or  caused  to  be  engraved  (see  Stannard  v.  Harrison,  1871,  24 
L.  T.  570). 

Provided  the  name  or  one  of  the  names  engraved  be  in  fact  that  of  the 
proprietor,  it  is  not  necessary  that  he  should  be  described  as  such ;  he  may 
even  be  erroneously  described,  not  as  proprietor,  but  as  publisher  {Graves 
V.  Ashford,  1867,  L.  E.  2  C.  P.  421 ;  Newton  v.  Coioie,  1827,  4  Bing.  234; 
Blachwell  v.  Harper,  1740,  2  Atk.  93). 

The  copyright  endures  for  twenty-eight  years  from  the  day  of  first 
publication  (7  Geo.  ill.  c.  38,  s.  7). 

The  provisions  of  the  above-mentioned  Acts  were,  by  15  &  16  Vict. 
c.  12,  made  applicable  to  prints  "taken  by  lithography  or  any  other  process 
by  which  prints  or  impressions  of  drawings  or  designs  are  capable  of  being 
multiplied  indefinitely." 

No  Act  requires  the  registration  of  engravings  or  prints  as  a  preliminary 
to  suing  or  otherwise. 

Maps  were  at  one  time  regarded  as  engravings  or  prints,  hut  the  law 
would  seem  to  have  been  altered  by  the  definition  of  "  book  "  given  in  5  & 
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6  Vict.  c.  45,  s.  2  {ante,  p.  394),  so  that  it  would  now  be  unsafe  to  leave  them 
unregistered  in  case  of  proceedings  for  piracy  (see  per  James  and  Mellish, 
LL.J.,  in  Stannard  v.  Lee,  1871,  6  Ch.  349). 

ScuLPTUKE,  Models,  and  Busts. 

The  Act  of  54  Geo.  in.  c.  56  confers  a  copyright  on  the  authors  of 
new  and  original  sculptures,  models,  copies,  or  casts,  provided  that  the 
proprietor  or  proprietors  do  cause  his  or  their  name  or  names,  with  the 
date,  to  be  put  on  every  such  sculpture,  etc.,  before  it  is  put  forth  or 
published  (s.  6). 

The  copyright  lasts  for  fourteen  years  from  the  first  putting  forth  or 
publishing,  with  an  additional  term  of  fourteen  years  to  the  original 
author,  if  he  is  alive  at  the  expiration  of  the  former  term  (tW.). 

No  enactment  requires  registration. 

Paintings,  Drawings,  and  Photographs. 

The  Act  of  25  &  26  Vict.  c.  68  first  conferred  a  copyright  on  the 
authors  of  original  paintings,  drawings,  and  photographs. 

Every  painting,  drawing,  or  photograph  is  an  original  one  if  taken  by 
independent  effort  from  a  non-copyright  subject ;  but  the  copyright  which 
exists  in  every  such  painting,  etc.,  is  not  to  prevent  any  other  person  from 
similarly  painting,  drawing,  or  photographing  the  same  subject  by  inde- 
pendent effort  (s.  2). 

If  the  painting,  drawing,  or  photograph  be  made  for  or  on  behalf  of  any 
other  person  for  a  good  or  valual)le  consideration,  the  copyright  belongs  to 
such  person  (s.  1).  See  Melville  v.  Mirror  of  Life  Co.,  [1895]  2  Ch.  531 ; 
Petty  V.  Taylor,  [1897]  1  Ch.  465. 

But  a  purchaser  or  assignee  from  the  original  author  is  not  entitled  to 
the  copyright  unless  it  is  conferred  on  him  by  writing.  Neither  in  such  a 
case  does  the  author  retain  the  copyright  unless  he  expressly  reserves  it  to 
himself  by  agreement  in  writing  (s.  1).  If  neither  of  these  things  is  done, 
the  copyright  ceases  to  exist. 

The  copyright  endures  for  the  life  of  the  author  and  seven  years  after 
his  death  (s.  1). 

Where  several  persons  assist  in  the  taking  of  a  photograph  we  have  no 
clear  guide  in  determining  which  of  them  is  the  "  author."  See  an  attem})ted 
definition  by  Lord  Esher,  M.  R,  in  Nottagc  v.  Jackson,  1883,  11  Q.  V).  I). 
633 ;  and  cp.  Kcnrick  v.  LMwrencc,  1890,  25  Q  13.  1).  106 ;  and  Melville 
V.  Mirror  of  Life  Co.,  [1895]  2  Ch.  531.  A  firm  or  company,  though  the 
common  employer  of  all  these  persons,  cannot  be  regarded  as  such  author 
{Nottage  v.  Jackson,  ubi  sujjra). 

Paintings,  drawings,  and  photographs  should  be  registered  at  once,  as 
(unlike  the  case  of  books)  no  legal  proceeding  can  be  taken  in  respect  of 
anything  done  before  registration  (s.  4).  But  the  copyright  exists,  and 
may  be  transferred  and  re  transferred  before  registration  (per  Lord  Esher, 
M.  R,  Tuck  V.  Priester,  1887,  19  Q.  B.  I).  636). 

The  entry  at  Stationers'  Hall  must  give  the  name  and  place  of  al)ode  of 
the  author,  together  with  a  short  description  of  the  nature  and  subject  of 
the  work  (s.  4).  A  sketch,  outline,  or  photograph  may  also  be  added  if 
desired  (id.). 

In  the  case  of  a  firm  it  is  enough  to  register  the  firm's  name,  without 
giving  the  names  of  the  partners  (Pock  v.  Lazarus,  1872,  L.  E.  15  Eq.  104); 
and  the  "  place  of  abode  "  is  sufficiently  described  l>y  giving  the  firm's  place 
of  business  (per  Field,  J.,  Nottage  v.  Jackson,  1883,  49  L.  T.  339). 
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Any  person  "  aggrieved  "  may  apply  to  have  the  registration  varied  or 
expunged  (s.  5).  A  person  "  aggrieved  "  is  someone  setting  up  a  right  in- 
consistent with  that  of  the  ])erson  registered — having  some  substantial  (and 
not  merely  technical)  objection — one  going  to  the  merits  of  the  registered 
proprietor's  title  (per  Blackburn  and  Hannen,  JJ.,  Graves  case,  1869,  L.  E. 
4  Q.  B.  724). 

As  to  the  sufficiency  of  the  "short  description  "  of  the  nature  and  subject 
of  the  work,  see  the  judgments  in  Ex  parte  Beat,  1868,  9  B.  &  S.  395. 

Designs. 

Copyright  in  designs  (which  must  be  new  and  original,  see  In  re  Clarke's 
Design,  [1896]  2  Ch.  38)  can  only  be  acquired  by  obtaining  registration  of 
them. 

For  this  purpose  application  must  be  made  to  the  Comptroller  in  the 
manner  provided  by  the  Act  of  46  &  47  Vict.  c.  57  (Parts  III.  and  V.),  which 
repeals  all  previous  legislation  on  the  subject. 

Any  detailed  exposition  of  the  minute  directory  provisions  of  this  Act, 
or  of  the  Designs  Kules,  1883,  would  be  unsuited  to  the  present  publication. 

An  appeal  lies  to  the  Board  of  Trade  from  the  refusal  of  the  Comptroller 
to  register. 

The  registered  proprietor  has  a  copyright  enduring  for  five  years  from 
the  date  of  registration. 

The  requisites  to  copyright  are  the  following: — (1)  The  design  must 
be  new  and  original;  (2)  it  must  be  registered;  (3)  neither  it  nor  any 
article  to  which  it  is  applied  must  have  been  previously  exhibited,'nor  any 
description  of  it  published  otherwise  than  as  allowed  by  sec.  57  ;  (4)  before 
sale  the  prescribed  number  of  exact  representations  or  specimens  must  be 
furnished  to  the  Comptroller. 

As  to  the  marking  before  sale  of  any  articles  to  which  a  registered  design 
has  been  applied  and  the  consequence  of  not  so  applying  it,  see  sec.  51,  and 
r.  32. 

A  body  corporate  may  be  registered  as  proprietor  by  its  corporate  name 
(^•27).      _  . 

The  High  Court  may,  on  the  application  of  any  person  aggrieved,  order 
any  entry  on  the  register  to  be  varied  or  expunged  (s.  90).     See  Designs. 

Eight  of  Dramatic  and  Musical  Eepresentation. 

A  drama  or  musical  composition  is  a  "  book  " ;  and,  regarded  as  such, 
everything  already  said  as  to  the  copyright  in  books  applies  to  each  of 
them  (see  Bach  v.  Lowjman,  1777,  2  Cowp.  623). 

A  public  performance  of  a  drama  or  musical  composition  is  not  an 
infringement  of  the  copyright  in  it  {Murray  v.  Elliston,  1822,  5  Barn.  & 
Aid.  657;  24  E.  E.  519;  Coleman  v.  Wathcn,  1793,  5  T.  E.  245);  and 
down  to  the  year  1833  the  author  had  no  means  of  preventing  the  public 
performance  of  his  work.  A  new  right  was  conferred  upon  him — with 
respect  to  dramas — in  that  year  by  the  Act  of  3  Will.  iv.  c.  15,  viz.  the 
sole  right  of  representing  his  dramatic  piece  at  any  place  of  dramatic 
entertainment ;  a  right  extended  to  musical  compositions  l)y  5  &  6  Vict. 
c.  45,  s.  20,  without  the  restrictive  words,  "at  any  place  of  dramatic 
entertainment"  (see  Wall  v.  Taylor,  1882,  11  Q.  B.  D.  102). 

This  right  is  not  affected  by  the  publication  as  a  book  of  the  dramatic 
or  musical  composition  (Chappell  v.  Boosey,  1882,  21  Ch.  D.  232). 

In  the  case  of  musical  compositions  a  later  Act  (45  &  46  Vict.  c.  40) 
requires  the  proprietor  of  this  exclusive  right  to  print  on  the  title-page  of 
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every  published  copy  of  the  composition  a  notice  to  the  effect  that  the 
right  of  pubUc  representation  or  performance  is  reserved.  As  to  the  con- 
sequence of  not  doing  so,  see  Fuller  v.  Blackpool  Winter  Gardens,  etc.,  Co., 
[1895]  2  Q.  B.  429. 

The  sole  right  of  dramatic  or  musical  representation  or  performance  is 
of  equal  duration  with  the  term  of  an  author's  copyright  in  books,  i.e.  the 
author's  lifetime  and  seven  more  years  if  they  together  amount  to  or 
exceed  forty-two  years ;  if  they  do  not,  then  it  endures  for  the  term  of 
forty-two  years  fl-om  the  date  of  first  pubhc  representation  or  performance 
(5  &  6  Vict.  c.  45,  s.  20). 

Kegistration  is  not  necessary  either  as  a  preliminary  to  suing  or  otherwise, 
so  far  as  the  sole  right  of  dramatic  representation  is  concerned.  Notwith- 
standing the  decision  in  Russell  v.  Smith  {l^'i^,  12  Q.  B.  237),  it  is  doubtful, 
on  the  construction  of  sec.  24  of  5  &  6  Vict.  c.  45,  whether  the  same  thing 
can  be  said  with  reference  to  the  sole  right  of  musical  performance. 

As  to  what  constitutes  a  dramatic  piece,  the  following  cases  may  be 
consulted:  Lee  v.  Simpson,  1847,  3  C.  B.  871;  Russell  v.  Smith,  1848,  12 
Q.  B.  217 ;  Fuller  v.  Blackpool  Winter  Gardens,  etc.,  Co.,  [1895]  2  Q.  B.  429. 

Transfer  of  Copyright. 

The  transfer  of  copyright  may  be  effected  either  (1)  by  operation  of  law, 
or  (2)  by  voluntary  assignment. 

(1)  Copyright  is  personal  property  (5  &  6  Vict.  c.  45,  s.  25),  and  may  be 
bequeathed  by  will.  In  case  of  intestacy  it  devolves  upon  the  personal 
representative  or  representatives  of  proprietor.  In  case  of  the  owner's 
bankruptcy  it  vests  in  the  trustee  for  his  creditors  {Mawman  v.  Tegg, 
2  Euss.  392 ;  Longman  v.  Tripp,  1826,  2  Bos.  &  Pul.  67 ;  9  E.  E.  617). 

The  copyright  in  the  various  parts  of  an  encyclopaedia,  review,  etc., 
vests,  without  assignment,  in  the  proprietor,  where  they  have  been  composed 
on  the  terms  that  the  copyright  should  belong  to  him,  and  wliere  they  have 
been  paid  for  (5  &  6  Vict.  c.  45,  s.  18).  And  the  copyright  in  a  painting, 
drawing,  or  negative  of  a  photograph  executed  for  another  person  for  a 
valuable  consideration,  vests  in  such  person  without  assignment  (25  & 
26  Vict.  c.  68,  s.  1). 

(2)  Assignment. — Copyright  may  be  assigned  for  part  of  its  duration ; 
but  though  divisible  as  to  time  it  is  not  divisible  as  to  locality  (see  the 
judgments  in  Jeffcrys  v.  Boosey,  1854,  4  H.  L.  815).  A  licence  by  the 
proprietor  of  the  sole  right  of  dramatic  or  musical  representation  may, 
however,  be  locally  limited. 

The  copyright  in  books  may  be  assigned  either  {a)  by  writing,  or 
(&)  by  an  entry  of  assignment  in  the  book  of  registry  at  Stationers'  Hall 
in  accordance  with  the  provisions  of  sec.  13  of  5  &  6  Vict.  c.  45.  When 
assigned  by  writing,  tlie  document  need  not  be  under  seal  or  attested  by 
witnesses  {Cumberland  v.  Copeland,  1862,  1  H.  &  C.  194). 

An  assignment  of  the  copyright  in  prints  or  engravings  seems  to  require 
a  writing  signed  by  the  proprietor  with  his  own  name,  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses  (17  Geo.  ill.  c.  57). 

The  copyright  in  works  of  sculpture  can  only  be  assigned  by  deed  signed 
by  the  proprietor  in  the  presence  of,  and  attested  by,  two  or  more  witnesses 
(54  Geo.  III.  c.  156,  s.  4). 

In  the  case  of  paintings,  drawings,  or  photographs,  an  assignment  of 
copyright  must  be  by  some  note  or  memorandum  in  writing  signed  by  the 
proprietor,  or  by  his  agent  appointed  for  that  purpose  in  writing  (25  &  26 
Vict.  c.  68,  s.  3). 
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The  copyright  in  designs  was,  nnder  the  repealed  Acts,  transferable  by- 
writing.  The  present  Act  (46  &  47  Vict.  c.  57)  contains  no  provision  on 
the  subject. 

The  sole  right  of  dramatic  or  musical  representation  requires  a  writing 
for  its  assignment  {Shepherd  v.  Conquest,  1856,  17  C.  B.  427). 

An  assignment  of  the  copyright  in  a  book  consisting  of  or  containing 
a  dramatic  or  musical  composition  does  not  carry  with  it  the  right  of 
representation  or  performance  (5  &  6  Vict.  c.  45,  s.  22). 

A  licence  to  perform  must  be  in  writing  (3  Will.  iv.  c.  15,  s.  2). 

Infmngement  of  Copykight. 

Books. — The  copyright  in  books  is  infringed  by  any  such  unautliorised 
reproduction  of  the  pirated  work  as  interferes  with  the  profit  and  enjoy- 
ment which  the  proprietor  derives  from  it. 

A  reproduction  for  gratuitous  distribution  is  as  much  an  infringement 
as  one  for  pecuniary  profit  {Novello  v.  Sudlow,  1852,  12  C.  B.  177).  But  a 
public  recitation  of  a  work  is  not  an  infringement  of  the  copyright  in  it 
(Coleman  v.  Wathen,  1793,  5  T.  E.  245). 

A  bond  fide  abridgment  does  not  constitute  an  infringement  of  copyright 
(Gyles  v.  Wilcox,  1740,  2  Atk.  145  ;  Tonson  v.  Walkner,  1739,  2  Atk.  143) ; 
that  is,  a  work  containing  substantial  condensation  of  the  materials  and 
intellectual  labour  and  judgment  (see  Lofft's  Eep.  775,  and  Read  v.  Hodges 
referred  to,  1740,  3  Swans.  679).  But  this  does  not  apply  to  works  of  fiction 
(Dickens  v.  Lee,  1844,  8  Jur.  183).  Legal  digests  are  regarded  in  the  same 
way  as  abridgments. 

And  the  addition  of  hond  fide  notes  or  comments  may  justify  the 
republication  of  another's  work  where — in  the  language  of  Lord  Ellen- 
borough — the  object  is  to  convey  to  the  public  the  notes  and  observations 
fairly,  and  not  merely  to  colour  the  publication  of  the  original  work,  and 
make  tlie  notes  and  observations  a  pretext  for  pirating  it  (Cary  v.  Kearsley, 
4  Esp.  169  ;  cp.  Camphell  v.  Scott,  1842,  11  Sim.  31,  where  the  disproportion 
between  the  quantity  of  the  notes  and  that  of  the  original  work  induced  the 
Court  to  hold  that  a  piracy  had  been  committed). 

Quotation  from  the  work  of  another  is  also  allowable,  provided  it  be 
not  excessive  (see  Pike  v.  Nicholas,  1870,  L.  J.  Ch.  529 ;  L.  R.  5  Ch. 
251;  c^.Boworthy.  Wilkes,  1807,  1  Camp.  94;  10  K  E.  642).  And,  as 
observed  by  Lord  Cottenham  (Bramwell  v.  Holconib,  1836,  3  Myl.  &  Cr. 
738),  not  only  quantity  but  value  must  be  looked  at ;  for  one  writer  might 
take  all  the  vital  part  of  another's  work,  though  only  a  small  quantity  of  it. 

The  question  of  piracy  is  always  one  of  fact  to  be  determined  with 
reference  to  the  particular  circumstances  of  each  individual  case. 

An  animus  fiirandi  is  not  essential  to  piracy.  It  is  enough  that  the 
work  complained  of  is,  in  substance,  a  copy,  whereby  a  work  vested  in 
another  is  prejudiced  (Lord  Ellenborough  in  1  Camp.  98 ;  Wood,  V.C,  in 
Scott  v.  Stanford,  1867,  L.  E.  3  Eq.  718). 

Where  the  materials  of  which  a  work  consists  are  open  to  all  the  world 
— as  in  the  cases  of  directories,  dictionaries,  charts,  itineraries,  calendars,  etc. 
— it  is  allowable  for  any  person  to  publish  an  independent  arrangement  of 
them.  But  it  is  piracy  merely  to  copy  the  arrangement  published  by 
another  person  (Morris  v.  Wright,  1870,  L.  E.  5  Ch.  279 ;  Pike  v.  Nicholas, 
1869,  L.  R.  5  Ch.  251).  The  piracy  is  frequently  discovered  by  the  repro- 
duction of  errors  or  misprints — a  fact  which  furnishes  irresistible  evidence 
of  a  servile  copying. 

A  retranslation  into  English  of   a   foreign  translation  of   an  English 
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work  is  an  infringement  of  the  copyright  in  such  work  {Murray  v.  Bofjue, 
1852,  1  Drew.  353). 

The  copyright  in  a  drama  may  be  infringed  by  the  publication  of 
another  drama,  though  the  latter  be  founded  on  a  novel  into  which  the 
original  drama  had  been  expanded  {Beade  v.  Lacy,  1861,  1  John.  &  H.  527). 
But  if  the  novel  had  been  published  first  the  case  might  be  different 
{Toole  V.  Young,  1874,  L.  E.  9  Q.  B.  523). 

Though  the  performance  of  a  drama  founded  on  a  novel  is  not  an 
infringement  of  the  copyright  in  the  novel,  the  publication  of  the  drama 
as  a  book  may  amount  to  such  an  infringement  (Tinsley  v.  Lacy,  1863, 
1  Hem.  &  M.  747).  And  where  a  drama  reproduced  verbatim  considerable 
passages  from  the  novel,  Stirling,  J.,  ordered  the  defendant  to  deliver  up  for 
cancellation  all  copies  of  it  in  his  possession  or  power  (  Warne  v.  Seehohm , 
1888,  39  Ch.  D.  73). 

Where  prints  form  part  of  a  book  they  are  within  the  protection  afforded 
to  books  {Bogue  v.  Houlston,  1852,  5  De  G.  &  Sm.  267 ;  Bradbury  v.  Hoiton, 
1872,  L.  R  8  Ex.  1). 

All  published  musical  pieces  (with  or  without  words)  are  books  within 
the  meaning  of  5  &  6  Vict.  c.  45.  It  would  be  an  infringement  of  the 
copyright  in  an  opera  to  publish  its  airs  in  the  form  of  quadrilles  or  waltzes 
(B'Almaine  v.  Boosey,  1835,  1  Y.  &  C.  C.  289). 

The  copyright  in  books  may  also  be  infringed  by  the  importation  into 
any  part  of  the  British  dominions  of  any  pirated  copy  for  sale  or  hire, 
or  by  knowingly  selling,  publishing,  or  offering  for  sale  or  hire,  or 
having  in  possession  for  sale  or  hire  any  such  pirated  copy  (5  &  6  Vict.  c. 
45,  s.  17). 

The  copyright  in  a  book  is  not  infringed  by  the  application  of  its  title 
to  another  work.  But  this,  wherever  it  would  tend  to  mislead  an  ordinary 
purchaser,  is,  nevertheless,  a  legal  wrong ;  and  in  many  cases  the  Courts 
have  interfered  to  restrain  the  defendant  from  offering  to  the  public  a  work 
so  like  the  plaintiffs  in  title  as  to  be  likely  to  mislead  a  purchaser  of 
ordinary  intelligence  into  thinking  that  he  was  buying  the  plaintiff's 
work.  This,  said  James,  L. J.,  is  "  common  law  fraud,  and  can  ]:>e  redressed 
by  ordinary  common  law  remedies,  wholly  irrespective  of  any  of  the  con- 
ditions or  restrictions  imposed  by  the  Copyright  Acts  {Dicks  v.  Yates,  1881, 
18  Ch.  D.  90). 

Periodicals. — Periodicals,  being  "  books  "  within  the  meaning  of  the  Acts, 
the  copyright  in  them  may  be  infringed  in  the  same  manner  as  that  in 
other  books. 

But,  further,  the  contributions  of  any  author  cannot  be  separately 
republished  without  his  consent,  even  during  the  period  (twenty-eight 
years)  that  the  copyright  may  be  vested  in  the  proprietor  of  the  periodical 
(5  &  6  Vict.  c.  45,  s.  18 ;  Smith  v.  Johnson,  1863,  4  Giff.  632). 

Engravings  and  Lithographs. — The  copyright  in  engravings  and  litho- 
graphs is  infringed  by  in  any  manner  copying  them  in  whole  or  part,  by 
varying,  adding  to  or  diminishing  from  the  main  design ;  also  by  importing 
for  sale,  or  causing  or  procuring  to  be  published,  sold,  or  otherwise  disposed 
of,  any  copies  engraved,  etched,  drawn,  or  designed  in  any  part  of  Great 
Britain,  without  the  consent  of  the  proprietors  in  writing,  signed  by  them 
in  the  presence  of,  and  attested  by,  two  or  more  credible  witnesses  (17  Geo. 
III.  c.  57). 

These  provisions  extend  to  lithographs  (14  &  15  Vict.  c.  12,  s.  14). 

To  constitute  a  piracy  on  the  part  of  those  who  make  copies,  a  guilty 
knowledge  is  requisite ;  but  in  the  case  of  those  who  sell,  or  import  for  sale, 
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this  is  not  necessary  ( West  v.  Francis,  1822,  5  Barn.  &  Aid.  737 ;  24  E.  E. 
541). 

Though  the  author  of  an  engraving  of  a  print  is  entitled  to  prevent  any- 
one else  from  copying  his  engraving,  he  cannot  prevent  an  independent 
engraving  of  the  original  print  or  subject-matter. 

A  small  photograph  of  a  large  print  may  amount  to  a  piracy  of  it 
(Gamhart  v.  Ball,  1863,  14  C.  B.  N.  S.  742);  but  a  pattern  for  wool 
work  taken  from  a  print  would  not  be  so  regarded  {Dicks  v.  Brooks,  1880, 
15  Ch.  D.  35).  And  in  a  somewhat  old  case  (decided  before  25  &  26  Vict. 
c.  68,  s.  6),  the  making  and  publicly  exhibiting  for  money  a  large  painted 
dioramic  copy  of  a  print  was  held  not  to  amount  to  an  infringement  of  the 
copyright  in  it  {Martin  v.  Wright,  1833,  6  Sim.  297). 

Where  prints  have  been  unlawfully  struck  off  from  the  original  plate, 
the  sale  of  them  does  not  amount  to  an  infringement  of  copyright,  though  an 
action  for  damages  might  lie  against  the  person  who  so  unlawfully  struck 
them  oE  {Murray  v.  Heath,  1831,  1  Barn.  &  Adol.  804). 

Sculpture,  Models,  and  Busts. — The  copyright  in  sculpture,  models,  and 
busts  is  infringed  by  making  or  importing,  or  causing  to  be  made  or 
imported,  or  exposed  to  sale,  or  otherw^ise  disposed  of,  any  pirated  copy 
or  cast,  however  made,  to  the  detriment  of  the  proprietor  or  proprietors 
(54  Geo.  III.  c.  56,  s.  3). 

A  tableau  vivant  representation  of  a  statue  is  not  an  infringement  of 
copyright  in  the  statue  {Hanfstaengl  v.  Empire  Theatre,  [1894]  2  Ch.  1). 

Paintings,  Braioings,  and  Photographs. — The  copyright  in  paintings, 
drawings,  and  photographs  is  infringed  by  making,  copying,  colourably 
imitating,  or  otherwise  multiplying  them  or  the  design  thereof  for  sale,  hire, 
exhibition,  or  distribution  (25  &  26  Vict.  c.  68,  s.  6) ;  also  by  importing, 
selling,  letting  to  hire,  exhibiting,  or  distributing  any  copies  known  to  have 
been  unlawfully  made  {id.). 

As  to  the  meaning  of  the  words  "  or  the  design  thereof,"  see  the 
judgments  in  Hanfstaengl  v.  Baines  &  Co.,  [1895]  App.  Gas.  20. 

The  copyright  is  infringed  by  the  sale  or  hire,  after  registration,  of  copies 
made  abroad  before  registration  {Tuck  v.  Priester,  1887,  19  Q.  B.  D. 
629). 

An  unauthorised  photograph  of  the  engraving  of  a  picture  is  an 
infringement  of  the  copyright  in  the  picture  {Bx  parte  Beal,  1868,  9  B.  &  S. 
395). 

Besides  the  infringement  of  their  copyright,  the  Act  also  forbids,  under  a 
penalty,  other  wrongs  to  which  artists  were  exposed,  viz.  (1)  fraudulently 
affixing  any  name,  initials,  or  monogram ;  (2)  fraudulently  selhng  or  ex- 
hibiting, with  the  name,  initials,  or  monogram  affixed,  of  a  person  who  did 
not  execute  the  work;  (3)  fraudulently  uttering  copies  or  imitations  of 
a  work  as  having  been  executed  by  the  author  of  the  original  work ;  (4) 
fraudulently  selling  or  publishing,  during  the  life  of  the  author,  as  and  for 
the  unaltered  work  of  such  author,  any  painting,  in  which  an  alteration  has 
been  made  by  any  other  person,  or  any  copies  of  it  (25  &  26  Vict. 
c.  68,  s.  7). 

Designs. — The  copyright  in  designs  is  infringed  (1)  by  the  unauthorised 
application  of  a  design,  or  any  fraudulent  or  obvious  imitation  of  it,  in 
the  class  or  classes  of  goods  in  which  such  design  is  registered,  for  purposes 
of  sale,  to  any  article  of  manufacture  or  to  any  substance,  artificial  or 
natural,  or  partly  artificial  and  partly  natural ;  also  (2)  by  publishing 
or  exposing  for  sale  any  article  of  manufacture,  or  any  substance  to  which 
such  design  or  any  fraudulent  or  obvious  imitation  of  it,  has  been  so  applied. 
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with  knowledge  that  it  has  been  so  apphed  without  the  consent  of  the 
registered  proprietor  (46  &  47  Vict.  c.  47,  s.  58  ;  Harper  v.  Wright  &  Butler, 
etc.,  Co.,  [1896]  1  Ch.  142 ;  In  re  Clarke's  Design,  [1896]  2  Ch.  38). 

Eight  of  Dramatic  and  Musical  Performance. — The  sole  right  of 
dramatic  performance  is  infringed  by  representing  or  causing  to  be 
represented,  the  drama,  or  any  part  thereof,  without  the  proprietor's  written 
consent,  at  any  place  of  dramatic  entertainment  in  any  part  of  the  British 
dominions  (3  &  4  Will.  iv.  c.  15,  s.  2). 

The  consent  may  be  given  by  an  authorised  agent  {Morcton  v.  Copeland, 
1855,  16  C.  B.  517).  But  a  part-owner  cannot  give  authority  without  the 
consent  of  his  co-owners  {Powell  v.  Head,  1879,  12  Ch.  D.  686). 

The  sole  right  of  musical  performance  is  infringed  by  any  unauthorised 
performance  or  representation  of  the  musical  composition  (5  &  6  Vict, 
c.  45,  s.  20). 

To  constitute  an  infringement  of  the  sole  right  of  dramatic  representa- 
tion by  representing  merely  a  part  of  the  drama,  the  part  must  be  a 
material  and  substantial  part  (Chatterton  v.  Cctve,  1878,  3  App.  Cas.  483). 

In  the  case  of  dramatic  compositions  the  unauthorised  representation, 
in  order  to  constitute  an  infringement  of  proprietary  right,  must  be  at  some 
"  place  of  dramatic  entertainment."  But  any  place  may  on  occasion  become 
such,  though  ordinarily  used  for  different  purposes.  Some  jvidges  appear 
to  have  thought  that  not  only  must  the  place  be  public,  but  the  representa- 
tion   must   also    be   for    profit   (Lord   Coleridge,   Duck    v.    Pates,    1884, 

12  Q.  B.  D.  79  ;  and  see  the  judgments  in  Russell  v.  Smith,  1848,  12  Q.  B. 
217).  But  the  element  of  profit  is  clearly  not  necessary  ;  for  a  rival  com- 
pany by  giving  a  gratis  performance  might  do  a  still  greater  injury  than  by 
giving  a  performance  for  profit  (see  per  Lord  Esher,  M.  R.,  Duck  v.  Bates,  1884, 

13  Q.  B.  D.  846).  It  is  not  easy  to  define  accurately  what  species  of 
performance  is  prohibited  by  the  statute.  But  it  must  be  not  merely  a 
"  domestic  or  internal "  representation — a  representation  for  the  amusement 
of  one's  family  or  immediate  friends;  it  must  be  a  performance  (not 
necessarily  for  profit)  for  the  entertainment  of  the  public  as  such,  or  a 
limited  portion  of  the  public  (see  the  judgments  of  Lord  Esher,  M.  R,  and 
Bowen,  L.J.,  in  Duck  v.  Bates,  uhi  supra). 

In  the  case  of  musical  compositions  (not  dramatic),  the  proprietary 
right  is  infringed  by  an  unauthorised  "  performance  "  anywhere  ( Wall  v. 
Taylor  and  Wall  v.  Martin,  1883,  11  Q.  B.  D.  102);  but  what  constitutes 
a  "performance"  is  left  in  doui3t.  Singing  or  playing  for  one's  own 
gratification  is  not  a  performance  (see  per  Lord  Esher,  xhidJ).  Some  element 
of  publicity  seems  necessary. 

The  offence  may  be  committed  without  any  guilty  knowledge  on  the 
part  of  the  offender  {Lee  v.  Simpson,  1847,  3  C.  B.  883). 

The  offence  is  not  committed  by  a  person  who  lets  a  room  to  others  who 
give  the  entertainment,  but  who  does  not  by  himself  or  his  agent  take  any 
part  in  the  performance  {Russell  v.  Briant,  1849,  8  C.  B.  836),  even  though 
he  receives  as  remuneration  a  proportion  of  the  receipts  {Lyons  v.  Knovjles, 
1863,  3  B.  &  S.  556).  But  a  person  who  let  his  company  of  actors  and 
actresses,  with  scenery,  etc.,  to  another  person  for  a  benefit  performance, 
was  held  liable  {Marsh  v.  Conquest,  1864,  35  L.  J.  C.  P.  319). 

51  &  52  Vict.  c.  50,  s.  3,  now  provides  that  the  proprietor,  tenant,  or 
occupier  of  the  place  where  an  unauthorised  performance  of  any  musical 
composition  takes  place  shall  not  be  liable  to  any  penalty  or  damages, 
unless  he  wilfully  causes  or  permits  such  unauthorised  performance, 
knowing  it  to  be  unauthorised. 
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Eemedies  for  Infringement. 

Books. — In  the  case  of  infringement  of  copyright  in  books,  the  pro- 
prietor has  several  remedies  open  to  him.  He  may  maintain  (1)  an 
action  for  damages,  (2)  an  action  for  the  recovery  of  pirated  copies  or 
damages  for  the  detention  or  conversion  thereof,  (3)  an  action  for  an 
injunction,  and  he  may  claim  all  these  remedies  in  the  same  action ; 
(4)  he  may  have  the  importation  of  pirated  copies  stopped  at  the  Custom- 
house (see  Customs). 

The  remedy  by  special  action  for  damages  is  given  by  sec.  15  of  5  &  6 
Vict.  c.  45,  in  language  which  at  first  sight  might  seem  to  confine  it 
to  cases  where  the  book  had  been  "  printed  for  sale,  hire,  or  exportation." 
But  it  was  held  in  Novello  v.  Sudloiv  (1852,  12  C.  B.  177)  that  this  section 
did  not  take  away  the  common  law  remedy  by  action  where  copies  were 
multiplied  by  modes  not  enumerated  in  that  section,  e.g.  where  copies  were 
made  by  lithography  and  gratuitously  distributed. 

The  proprietor  may  also,  after  demand  thereof  in  writing,  recover 
by  action  all  copies  unlawfully  printed  or  imported,  and  damages  for  the 
■detention  thereof  in  an  action  of  detinue ;  or  he  may  recover  damages  in 
trover  for  the  conversion  thereof  (s.  23). 

In  an  action  for  damages  for  infringement  of  copyright,  the  defendant 
must,  on  pleading,  give  notice  in  writing  of  any  objections  on  which  he 
means  to  rely ;  and  if  he  denies  the  petitioner's  authorship  or  proprietorship 
he  must  state  the  name  of  the  author,  proprietor,  or  first  publisher,  with  the 
title  of  the  work,  and  the  time  and  place  of  first  publication  (s.  16). 
But  this  is  not  necessary  in  an  action  for  detinue  or  trover  of  copies  under 
sec.  23  (Hole  v.  Bradbury,  1879,  12  Ch.  D.  886). 

An  objection  to  plaintiffs  title  that  some  other  person,  whose  name 
the  defendant  could  not  give,  was  the  proprietor  of  the  copyright,  was  held 
insufficient  {Boosey  v.  Davidson,  1849,  4  Dow.  &  L.  147;  but  see  the  judg- 
ments in  Boosey  v.  Pitrday,  1846,  10  Jur.  1038). 

Interrogatories  may  be  delivered  as  in  other  actions.  They  have  been 
allowed  as  to  the  original  sources  from  which  the  petitioner  says  that  he 
drew  his  book  {Kelly  v.  Hyman,  1869,  17  W.  E.  399),  and  as  to  the  number 
of  copies  sold  for  a  limited  period  before  and  after  the  date  of  infringement, 
for  the  purpose  of  enabling  the  defendant  to  pay  into  Court  a  sum  sufficient 
to  meet  the  damage  sustained  (  Wright  v.  Goodlake,  1866,  13  L.  T.  120). 

All  proceedings  must  be  commenced  within  twelve  calendar  months 
after  the  offence  is  committed  (s.  26) ;  but  this  enactment  has  been  held 
not  to  be  a  bar  to  an  action  for  an  injunction  to  restrain  the  further 
printing  or  publishing  of  piratical  copies  {Hogg  v.  Scott,  1874,  L.  E.  18  Eq. 
444,  following  certain  Scotch  cases  referred  to  therein). 

An  injunction  may  be  perpetual,  or  merely  interlocutory.  An 
interlocutory  injunction  is  granted  on  the  terms  that  the  petitioner  gives 
an  undertaking  as  to  damages. 

Where  the  work  complained  of  is  of  a  transitory  nature — such  as  a 
calendar — the  chief  value  of  which  depends  on  its  appearing  immediately, 
an  interlocutory  injunction  will  generally  be  refused ;  but  the  defendant 
may  be  ordered  to  keep  an  account  of  all  copies  sold  {Spottiswoode  v.  Clarke, 
1846,  2  Ph.  Ch.  156  ;  Matthewson  v.  Stockdale,  1806,  12  Ves.  275  ;  Cox  v. 
Land  and  Water  Journal  Co.,  1869,  L.  E.  9  Eq.  324). 

Laches  or  acquiescence  on  the  part  of  the  plaintiff  will  disentitle  him  to 
an  injunction  {Saunders  v.  Smith,  3  Myl.  &  Cr.  711;  Bundell  v.  Murray,  1821, 
1  Jac.  311;  23  E.  E.  75).     And  the  Court  will  sometimes  refuse  one  by 
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reason  of  the  maxim  dc  minimis  {Bell  v.  Whitehead,  1839,  3  Jur.  68  ; 
Whittingham  v.  Wooler,  1817,  2  Swans.  428). 

Damages  may  be  given  either  in  addition  to  or  in  substitution  for  an 
injunction  (21  &  22  Vict.  c.  27,  s.  2). 

The  right  to  an  account  is  ancillary  to  the  right  to  an  injunction 
(1  Kay,  417;  Barry  v.  Steveris,  1862,  31  Beav.  258). 

The  proprietor  of  copyright  is  also  entitled  to  half  the  penalty  of  £10 
inflicted  by  sec.  17  for  every  offence  against  that  section,  viz. :  on  persons 
(a)  importing  pirated  copies,  or  (&)  knowingly  selling,  publishing,  or 
offering  for  sale  any  such  copies,  or  (c)  having  them  in  possession  for  sale 
or  hire — to  be  recovered  by  summary  proceeding  before  justices. 

Every  such  copy  becomes  forfeited,  and  is  to  be  seized  and  destroyed 
by  the  officer  of  Customs  or  Excise  (s.  17). 

Ungravings  and  Prints. — The  remedies  for  infringement  of  the  copyright 
in  engravings  and  prints  are  (1)  by  action  for  forfeiture  and  penalty,  (2)  by 
summary  proceedings  for  the  same,  (3)  by  action  for  damages,  (4)  by  action 
for  injunction,  which  may  be  combined  with  a  claim  for  damages. 

8  Geo.  II.  c.  13  inflicts  the  penalty  of  forfeiting  the  plates  on  which  the 
prints  have  been  copied,  and  every  sheet  on  which  they  are  copied,  to  the 
proprietor  of  the  original  prints ;  also  the  sum  of  five  shillings  for  every 
pirated  copy  found  in  the  offender's  custody,  either  printed  or  published  and 
exposed  to  sale,  or  otherwise  disposed  of  contrary  to  the  intent  of  the  Act — 
half  to  go  to  the  Crown,  and  the  other  half  to  the  person  suing  for  it. 

Both  the  pecuniary  penalty  and  the  unlawful  copies  may  be  recovered, 
either  (1)  by  action,  or  (2)  by  summary  proceeding  before  justices  (25  &  26 
Vict.  c.  68,  s.  8). 

A  further  remedy  by  action  for  damages  is  given  by  17  Geo.  il.  c.  57,. 
in  which  it  is  not  necessary  to  prove  a  guilty  knowledge  on  the  part  of  the 
defendant  (West  v.  Francis,  1822,  5  Barn.  &  Aid.  737;  24  E.  R.  541; 
Gamhart  v.  Sumner,  1859,  5  H.  &  N.  5). 

The  double  costs  given  by  this  Act  are  now  taken  away  in  all  cases. 
(5  &  6  Vict.  c.  97). 

An  action  must  be  brought  within  six  calendar  months  after  the  offence 
committed  (7  Geo.  ill.  c.  38). 

Sculpture,  Models,  and  Busts. — The  remedies  are  (1)  action  for  damages,, 
(2)  injunction. 

All  actions  must  be  commenced  within  six  calendar  months  next  after 
the  discovery  of  the  offence  (54  Geo.  ill.  c.  56,  s.  5). 

Paintings,  Drawings,  and  Photographs. — The  remedies  for  infringement, 
are  (1)  by  action,  and  (2)  by  summary  proceeding  before  justices. 

An  action  may  be  brouglit  {a)  to  recover  damages,  or  (h)  penalties,, 
together  with,  in  either  case,  all  unlawful  copies  forfeited  pursuant  to  the 
Act.     The  action  may  also  claim  an  injunction  and  an  account. 

The  offender  is  to  forfeit  £10  for  every  one  of  the  following  offences  : 

(1)  without  the  consent  of  the  copyright  proprietor,  repeating,  copying, 
colourably  imitating,  or  otherwise,  for  sale,  hire,  exhibition,  or  distribution  ; 

(2)  importing,  selling,  or  offering  for  sale,  letting  to  hire,  exhibiting  or 
distributing  any  copy  unlawfully  made,  knowing  that  it  has  been  so 
made  (s.  6). 

These  penalties  (as  well  as  all  others  inflicted  by  the  Act)  may  be 
recovered  either  by  action  or  by  summary  proceeding  before  justices 
having  jurisdiction  where  the  offender  resides  (s.  8). 

All  unlawful  copies  may  likewise  be  recovered  in  either  manner  {id.). 

On  the  question  of  venue  an  action  to  recover  penalties  must  be  laid 
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in  the  county  where  the  offence  was  committed.  See  the  cases  of  Lewis  v. 
Davis,  1875,  L.  R  10  Ex.  89,  and  Buckley  v.  Hull  Docks  Co.,  [1893]  2  Q. 
B.  93. 

An  offender  who  has  incurred  these  penalties  cannot  get  rid  of  them  by 
composition  with  his  creditors  {Ex  parte  Graves,  1868,  L.  E.  3  Ch.  642). 

Designs. — The  remedies  for  infringement  are  (1)  an  action  for  the 
penalty  (not  exceeding  £50)  for  every  offence  against  sec.  58  of  the  Act,  (2) 
an  action  for  damages  under  sec.  59,  in  either  of  which  an  injunction  may 
also  be  claimed. 

Bight  of  Dramatic  and  Musical  Berformance. — The  earlier  Acts  gave  to 
the  proprietor  of  the  sole  right  of  either  dramatic  or  musical  representation 
or  performance  the  right  to  recover  by  action  ia)  an  amount  not  less  than 
40s.  for  every  unauthorised  representation  or  performance,  or  (5)  the  full 
amount  of  the  benefit  or  advantage  arising  from  such  representation,  or  the 
injury  or  loss  thereby  sustained,  whichever  should  be  the  greater  damage 
(3  Will.  IV.  c.  15,  s.  2 ;  5  &  6  Vict.  c.  45,  ss.  20,  21). 

This  was  altered  by  51  &  52  Vict.  c.  17,  which  provides  that  the 
amount  recoverable  shall  be  such  sum  or  sums  as  shall,  in  the  discretion  of 
the  Court  or  judge,  be  reasonable ;  and  the  sum  awarded  may  be  nominal  if 
the  justice  of  the  case  so  requires  (s.  1).  And  the  costs  are  likewise  to  be 
in  the  absolute  discretion  of  the  judge  (s.  2). 

An  injunction  may  also  be  claimed. 

All  actions  must  be  brought  within  twelve  calendar  months  after  the 
•offence  committed  (3  AVill.  iv.  c.  15,  s.  3). 

Interrogatories  may  be  administered  even  in  an  action  to  recover  the 
so-called  penalty,  which  is  rather  in  the  nature  of  liquidated  damages 
\Adams  v.  Batley,  1887,  18  Q.  B.  D.  625). 

If  the  notice  required  by  sec.  2  of  the  Copyright  (Musical  Compositions) 
Act,  1882,  is  not  given  and  printed  upon  the  published  copies,  no  penalty 
or  damages  can  be  recovered  {Fuller  v.  Blackwall  Winter  Gardens,  etc.,  Co., 
[1895]  2  Q.  B.  429). 

International  Copyright. 

International  copyright  is  altogether  dependent  on  statutory  enactments 
of  the  present  reign.  Four  International  Copyright  Acts  in  all  have  been 
passed,  of  which  the  first  (1  &  2  Vict.  c.  59),  relating  to  books  only,  was 
repealed  by  the  second  (7  &  8  Vict.  c.  12),  the  latter  being  amended  and 
partly  repealed  by  15  Vict.  c.  12.  The  last  (49  &  50  Vict.  c.  33)  was  passed 
in  1886,  after  the  holding  of  an  International  Conference  at  Berne,  where 
the  draft  of  a  Copyright  Convention  had  been  agreed  upon.  See  Berne 
Convention,  under  which  heading  a  short  survey  of  the  law  of  international 
copyright  from  the  historical  point  of  view  is  taken.  The  last-mentioned 
Act  and  the  previous  Acts  are  (so  far  as  unrepealed)  to  be  construed 
together  (49  &  50  Vict.  c.  33,  s.  1,  subs.  3). 

The  Acts  enable  the  Crown,  by  Order  in  Council,  to  grant  a  copyright  in 
the  case  of  foreign  books,  prints,  articles  of  scvdpture,  and  other  works  of 
art,  where  the  foreign  country  has  made  provisions  for  the  sufficient 
protection  of  the  authors  of  works  first  published  in  the  United  Kingdom. 
But  this  shall  not  confer  on  any  person  any  greater  right  or  larger  term  of 
copyright  in  any  work  than  that  enjoyed  in  the  foreign  country  where  it 
was  first  published  (Act  of  1886,  s.  2). 

By  sec.  3  of  the  International  Copyright  Act  of  1844  (7  &  8  Vict.  c.  12) 
all  the  provisions  of  the  Copyright  Act  of  1842  (5  &  6  Vict.  c.  45)  are  to 
apply  to  the  books  to  which  the  Order  in  Council  extends,  "  in  such  and 
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the  same  manner  as  if  such  books  were  first  published  in  the  United 
Kingdom."  This  has  been  held  to  give  the  owner  of  the  British  international 
copyright  the  right  (under  ss.  15  and  17  of  the  last-mentioned  Act)  to 
prevent  the  importation  into  this  country  of  copies  lawfully  printed  in  the 
foreign  country  in  which  the  book  was  first  published,  notwithstanding  the 
exception  contained  in  sec.  10  of  the  former  Act  {Pitt  Pitts  v.  George  &  Co., 
[1896]  2  Ch.  866). 

In  accordance  with  the  provisions  of  the  International  Copyright  Acts 
above  mentioned,  an  Order  in  Council  was  issued  in  November  1887,  to 
come  into  force  on  the  following  6th  of  December,  giving  effect  throughout 
Her  Majesty's  dominions  to  the  Berne  Convention,  which  had  been  ratified 
in  the  previous  September  by  this  country  and  the  following  foreign 
countries,  viz.  Belgium,  France,  Germany,  Hayti,  Italy,  Spain,  Switzerland, 
and  Tunis — called  collectively  the  Copyright  Union. 

This  Order  in  Council  gives  (subject  to  the  limitations  mentioned  in  sec.  2 
of  the  Act  of  1886)  to  the  authors  of  literary  or  artistic  works  thereafter  first 
produced  in  any  of  the  countries  of  the  Union,  the  same  copyright  through- 
out Her  Majesty's  dominions  as  if  the  work  had  been  first  produced  in  the 
United  Kingdom.  English  authors  have  corresponding  rights  in  the 
countries  of  the  Union. 

The  rights  conferred  by  the  Berne  Convention  extend  to  works  produced 
before  it  came  into  operation,  provided  they  had  not  at  that  time  fallen 
into  the  public  domain  of  the  country  of  origin  (Art.  14 ;  see  Lauri  v. 
Renad,  [1892]  3  Ch.  402,  and  Hanfstaengl  v.  American  Tobacco  Co.,  [1895] 
1  Q.  B.  347). 

If  the  author  of  a  foreign  work  is  not  a  sul)ject  or  citizen  of  the  foreign 
country  where  the  work  is  first  produced,  then  the  publisher  (and  not  the 
author)  is  the  person  entitled  to  take  proceedings  in  Her  Majesty's  dominions 
for  protecting  the  copyright,  without  prejudice  to  the  rights  of  author  and 
publisher  as  between  themselves  (Order  in  Council,  1887,  s.  4). 

Where  the  work  is  produced  simultaneously  in  two  or  more  countries  of 
the  Union,  it  is  to  be  deemed  to  have  been  first  produced  in  that  one  of 
them  in  which  the  term  of  copyright  in  such  work  is  shortest  (id.  s.  5). 

Under  the  earlier  International  Copyright  Acts,  registration  was 
necessary  on  the  part  of  the  foreign  author ;  but  this  is  no  longer  so  under 
the  last  Act  and  the  Order  in  Council  issued  in  conformity  with  it 
{Ha.nfstaengl  v.  American  Tobacco  Co.,  ubi  supra,  dissenting  from  Fishburn  v. 
Hollingshead,  [1891]  2  Ch.  37). 

But  the  foreign  author  must  comply  with  the  conditions  and  formalities 
prescribed  by  law  in  the  country  of  origin  of  the  work  (Convention,  Art.  2). 

The  existence  and  proprietorship  of  foreign  copyright  are  proveable  by  an 
extract  from  a  foreign  register  or  a  certificate  authenticated  by  the  official 
seal  of  a  minister  of  State  of  the  foreign  country,  or  by  the  official  seal  or 
the  signature  of  a  British  diplomatic  or  consular  officer  acting  in  such 
country  (49  &  50  Vict.  c.  33,  s.  7). 

The  author  of  a  book  or  dramatic  piece  first  produced  in  any  country  of 
the  Union  has  the  same  right  of  preventing  the  production  in  and  importa- 
tion into  the  United  Kingdom  of  any  unauthorised  translation  of  his  work 
as  he  has  of  preventing  the  production  or  importation  of  the  original 
work  {id.  s.  5).  But  this  right  is  to  cease  after  ten  years  from  first 
production  of  the  work,  if  an  authorised  translation  of  it  has  not  in 
the  meantime  been  produced  {id. ;  cp.  Art.  5  of  the  Convention). 

Authorised  translations  are  protected  as  original  works  (Convention, 
Art.  6). 
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Adaptations,  arrangements,  and  abridgments,  so  made  as  not  to  confer 
the  character  of  a  new  and  original  work,  are  infringements  of  copy- 
right (Art.  10). 

Authors  of  dramatic  or  dramatico-musical  works  are,  during  the 
existence  of  their  exclusive  right  of  translation,  protected  against  the 
unauthorised  public  representation  of  their  works  (Art.  9). 

But  articles  from  newspapers  or  periodicals  may  be  reproduced,  in 
original  or  in  translation,  unless  the  authors  or  publishers  have  expressly  for- 
bidden it ;  and  this  prohibition  is  not  to  apply  to  articles  of  political  discus- 
sion, or  to  the  reproduction  of  news  of  the  day,  or  current  topics  (Art.  7). 

The  Convention  also  contains  provisions  as  to  extracts  for  educational 
or  scientific  purposes  (Art.  8),  as  to  anonymous  and  pseudonymous  works 
(Art.  11),  the  establishment  of  an  international  office  (Art.  16),  the  accession 
of  additional  countries  to  the  Union  (Arts.  18,  19),  and  withdrawal  from 
the  Union  (Art.  20). 

The  Convention  is  published  at  length  in  the  Gazette  of  2nd  December 
1887,  and  may  also  be  found  in  the  Appendices  to  Copinger  on  Copyright 
and  Scrutton  on  Copyright. 

Where  any  person  has  before  the  date  of  publication  of  the  Order  in 
Council  lawfully  produced  any  work  in  the  United  Kingdom,  any  rights  or 
interests  arising  from  or  in  connection  with  such  production,  which  were 
existing  and  valuable  at  that  date,  are  to  remain  unimpaired  (49  &  50  Vict, 
c.  33,  s.  6  ;  see  Hanfdaewjl  Art  Publishing  Co.  v.  Holloicay,  [1893]  2  Q.  B.  1 ; 
A[oul  V.  Groenings,  [1891]  2  Q.  B.  443). 

An  English  author  or  proprietor  of  English  copyright  cannot  obtain 
redress  in  an  English  Court  for  an  infringement  of  his  copyright  committed 
abroad,  even  by  a  British  subject  {Morocco  Bound  Syndicate  v.  Harris, 
[1895]  1  Ch.  535). 

\_Authorities. — Maugham,  1828  ;  Lowndes  (History),  1840  ;  Turner,  1851 ; 
Blaine  (Artistic),  1853  ;  Eraser,  1860  ;  Chappel  and  Shoard,  1863  ;  Phillips, 
1863;  Underdo wn,  1863;  Marshall,  1863;  Coryton  (Dramatic),  1873;  Purday, 
1877;  Macfie,  1879;  Jerrold,  1881;  Shortt  (Literature  and  Art),  2nd  ed., 
1884;  Cutler  (Musical  and  Dramatic),  1890;  Copinger  on  Copyright,  3rd 
ed.,  1893;  Scrutton  on  Copyright,  3rd  ed.,  1896;  and  the  American  works 
of  Law,  1866  ;  Whitman,  1871 ;  Drone,  1879.] 


Corea. — A  kingdom  on  the  east  coast  of  Asia,  formerly  under  the 
suzerainty  of  China,  now  controlled  by  Japan.  Since  1883,  Corea  has  been 
in  treaty  relations  with  Great  Britain,  and  three  ports  are  now  open  to 
foreign  trade.  The  island  of  Port  Hamilton  was  occupied  by  the  British 
Government  in  1885,  and  evacuated  in  the  following  year.  Consular  Courts 
are  established  in  Corea ;  see  Hertslet's  Treaties,  xvii.  282-300,  and  xviii.  284. 
There  is  an  appeal  to  the  Supreme  Court  of  China  and  Japan,  and  thence 
(subject  to  the  provisions  of  the  Orders  in  Council)  to  the  Queen  in  Council. 
As  to  conditions  of  appeal,  see  Pkivy  Council. 


Corn. — In  the  average  clause  of  a  marine  policy  the  word  "corn" 
includes  malt  {Moody  v.  Surridge,  1794,  2  Esp.  633),  also  peas  and  beans 
(Park,  Marine  Insurance,  7th  ed.,  vol.  i.  179,  191),  but  it  does  not  include 
rice  {Scott  v.  Bourdillion,  1806,  2  Bos.  &  P.  N.  R  213). 

Setting  fire  to  corn  is  made  felony  by  the  Malicious  Damage  Act, 
1861,  ss.  16,  17. 
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Corn  Rent. — In  all  leases  granted  by  the  Universities  of  Oxford 
or  Cambridge,  or  the  Colleges  of  Winchester  or  Eton,  a  third  part  of  the 
rent  must,  by  the  provisions  of  18  Eliz.  c.  6,  be  reserved  in  corn,  i.e.  wheat 
and  malt,  which  the  lessees  may  pay  either  in  kind  or  the  equivalent  in 
money  according  to  the  rate  at  which  the  best  wheat  and  malt  are  sold  in  the 
specified  markets  on  the  market  days  next  before  the  rent  falls  due. 
[See  2  Black.  Com.  322.] 


Corn  Returns. — By  the  Corn  Keturns  Act,  1882,  weekly  returns 
of  the  purchase  of  British  corn  have  to  be  supplied  from  such  towns,  not 
less  than  150  and  not  more  than  200  in  number,  as  may  be  from  time  to  time 
fixed  by  Her  Majesty  in  Council,  and  the  average  price  of  each  kind  of  corn  is  to 
be  ascertained  from  these  returns,  and  published  in  the  London  Gazette.  By 
the  Act  the  duty  of  computing  and  publishing  these  averages  was  imposed 
upon  the  Board  of  Trade,  but  by  Order  in  Council  of  30th  July  1891,  made 
under  the  authority  of  the  Board  of  Agriculture  Act,  1889,  this  duty  has 
been  transferred  to  the  Board  of  Agriculture  {q.v.). 


Corn  Tax  Abolition  Acts. — The  duties  payable  on  the 
importation  of  corn  into  the  United  Kingdom  were  largely  reduced  by 
9  &  10  Vict.  c.  22,  and  provision  was  made  at  the  same  time  for  the 
abolition  of  the  duty  altogether  (with  the  exception  of  the  nominal  duty 
of  one  shilling  a  quarter)  after  1st  February  1849.  By  three  Acts  of 
1847  these  reduced  duties  were  temporarily  suspended ;  and  finally  by  the 
Customs  and  Inland  Ee venue  Act,  1869,  the  remaining  nominal  duty  was 
abolished. 


Corner  House. — Sec.  49  of  the  London  Building  Act,  1894, 
prescribes  that  the  height  of  buildings  abutting  on  certain  streets  shall,  in 
the  general  case,  be  regulated  by  the  width  of  such  streets ;  and  the  section 
further  provides  that,  except  in  certain  specified  cases,  the  height  of  corner 
houses,  which  abut  on  more  than  one  street,  is  to  be  regulated  by  the  wider 
of  such  streets,  so  far  as  the  houses  abut  on  the  same,  and,  so  far  as  they  abut 
on  the  narrower  street,  the  same  height  is  permissible  to  a  distance  of  forty 
feet  from  the  wider  street.  Subsecs.  (iv.)  and  (v.)  of  s.  41  also  contain 
provisions  as  to  the  height,  etc.,  of  erections  at  the  rear  of  corner  buildings. 


Cornwall  (Duchy  of).— Cornwall  was  created  a  Duchy  by 
Edward  III.  in  favour  of  his  son  the  Black  Prince  and  his  heirs,  being  eldest 
sons  of  the  king  of  England.  The  possessions  of  the  Duchy  then  consisted 
in  part  of  seventeen  assessional  manors,  six  of  which  liave  since  been  sold, 
with  the  exception  of  the  mines  and  minerals  thereunder.  Subject  to 
certain  local  rights,  the  Duke  of  Cornwall  is  vested  in  right  of  the  Duchy 
with  the  property  in  all  mines  and  metallic  minerals  under  the  manors,  sold 
and  unsold,  and  by  special  Act  of  Parliament  (The  Cornwall  Submarine 
Mines  Act,  1858,  21  &  22  Vict.  c.  109),  with  all  mines  and  minerals  lying 
under  the  seashore  between  high  and  low  water  marks,  and  under  estuaries 
and  tidal  rivers  in  Cornwall,  with  the  exception  of  such  as  are  in  land  below 
high  water  mark,  which  is  parcel  of  any  manor  belonging  to  Her  Majesty 
in  right  of  her  Crown.     And  all  minerals  below  low  water  mark  under  the 
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open  sea  adjacent  to  Cornwall  are,  as  between  the  Queen  and  the  Duke, 
vested  in  Her  Majesty.  It  follows  from  the  original  creation  that  the 
Prince  of  Wales  is  in  all  cases  Duke  of  Cornwall.  When  there  is  no  Prince 
of  Wales,  the  revenues  go  to  the  Crown, 

The  chief  legal  interest  in  the  Duchy  of  Cornwall  arises  from  the  fact 
that  from  time  immemorial  till  1897  the  miners  of  Cornwall  exercised  a 
special  jurisdiction  (see  Stannaries).  The  Stannaries  were  originally 
districts  paying  royalty  on  tin  to  the  Earls  of  Cornwall,  and  the  jurisdiction 
of  their  Court  was  recognised  and  confirmed  by  the  Charters  of  33  Edw.  i. 
(1305).  By  these  charters  the  working  tinners  were  exempt  from  the 
jurisdiction  of  the  Crown  Courts  except  in  regard  to  pleas  of  "  land,  life,  and 
limb."  They  had  the  privilege  of  being  sued  only  in  the  Stannary  Courts, 
presided  over  by  the  Lord  Warden  or  Vice-Warden,  whose  Court  was  a 
Court  of  record  having  full  jurisdiction,  both  in  common  law  and  equity. 
There  was  also  a  Cornish  Parliament,  which  received  confirmation  by  charter 
in  the  reign  of  Henry  vii.,  and  whose  chief  duty  appears  to  have  been  to 
consider  and  formulate  the  customs  of  the  Staimaries.  These  Parliaments 
continued  to  meet  till  the  end  of  last  century,  but  are  now  obsolete. 
The  Lord  Warden  has  also  ancient  privileges,  specially  recognised  and 
continued  in  the  Militia  Act,  1882  (45  &  46  Vict.  c.  49,  s.  49,  subs.  5),  in 
virtue  of  which  a  corps  of  miners  may  continue  to  be  raised  for  the 
counties  of  Cornwall  and  Devon,  and  the  Militia  Acts  shall  apply  "  as  if 
such  corps  were  the  militia  of  a  separate  county,  and  the  Warden  of  the 
Stannaries  was  the  lieutenant  of  that  county." 

All  the  special  judicial  privileges  of  Cornwall  were,  however,  abolished, 
as  from  January  1,  1897,  by  the  Stannaries  Court  Abolition  Act,  1896  (59 
&  60  Vict.  c.  45),  except  for  the  purpose  of  continuing  and  concluding 
pending  proceedings,  and  all  the  jurisdiction  and  powers  of  the  Court  are 
transferred  to  such  County  Courts  as  the  Lord  Chancellor  may  by  order 
direct. 

[Authorities. — For  a  very  full  account  of  the  Cornish  and  Devonshire 
Courts,  Eights,  and  Customs,  see  MacSwinney  on  Mines  and  Minerals,  1884, 
ch.  xviii.] 


Corody  or  Corrody. — Originally  the  right  of  free  quarters  due 
from  a  vassal  to  his  lord  on  his  circuit ;  latterly  and  more  commonly 
applied  to  a  right  of  sustenance,  or  to  receive  certain  allotments  of 
victual  and  provision  for  maintenance,  or  a  commuted  or  substituted 
amount  in  money  almost  equivalent  to  a  pension  or  annuity  (Plummer 
Fortescue,  notes,  337  ;  2  Black.  Com.  40),  and  even  to  a  right  to  plant  on 
an  ecclesiastical  person  an  agent  or  dependant  at  free  quarters  (and  see 
Murray,  Diet.  Eng.  Lang.  s.v.  Corrody). 

It  is  treated  by  Blackstone  (I.e.)  as  a  species  of  incorporeal  heredita- 
ment (in  the  nature  of  a  rent  charge)  chargeable  on  a  person  in  respect 
of  a  corporeal  hereditament,  but  not  on  the  hereditament  itself.  It 
was  subject  of  an  assize  of  novel  disseisin  (Bracton,  de  Legg.  Ang. 
bk.  iv.  f.  180  a ;  1  Britton,  280) ;  but  being  incorporeal,  could  not  be 
created  or  transferred  except  by  deed  (Finch,  L.  162).  Corodies  could  be 
created  by  any  person  with  respect  to  any  tenement,  where  the  grant  was 
not  in  frank  almoigne.  But  they  are  most  commonly  found  annexed  to 
grants  for  ecclesiastical  purposes,  and  the  term  is  perhaps  oftenest  used 
with  reference  to  the  right  once  claimed  by  the  sovereign  to  have  a 
royal  chaplain  maintained  or  pensioned  by  a  bishop,  abbot,  or  friar,  until 
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promoted  to  a  benefice.  "Whether  this  claim  flowed  from  the  tenure  of 
the  temporalities  of  the  bishop,  or  some  reservation  on  the  foundation 
and  endowment  jure  coronce  of  a  bishopric,  etc.,  or  from  mere  aggression,  is 
uncertain.  It  was  enforceable  by  a  writ  de  corodio  hahendo,  which  was 
not  available  for  corodies  possessed  by  subjects.  Hale  says  it  is  of 
common  right  not  extinguishable  by  prescription  (see  2  Hale  on  Fitz-H., 
N.  B.  230-232) ;  but  since  the  Reformation  corodies  have  ceased  to  be 
allowed  or  claimed.  ..    • 


Corona.tiori  Oath. — A  solemn  oath  to  govern  rightly  and 
religiously  has  for  many  centuries  been  taken  by  the  sovereigns  of  England 
at  their  coronation.  Thus  William  the  Conqueror  (1066)  swore  to  defend 
the  Churches  of  God  and  their  rulers,  and  to  rule  justly  and  with  royal 
providence  all  the  people  submitted  to  him ;  to  establish  and  maintain 
rightful  law,  and  to  utterly  prohibit  plunder  and  unjust  judgment.  In 
the  mediaeval  "  Liber  Regalis,"  followed  at  the  coronation  of  Richard  ii, 
(1377),  the  king  swore  to  the  best  of  his  power  to  preserve  for  the  Church 
and  clergy  of  God,  and  his  people,  unbroken  peace  and  concord  with  God  ; 
to  exercise  in  all  his  judgments  true  and  upright  justice  and  discernment, 
in  mercy  and  in  truth ;  and  to  maintain,  protect,  and  strengthen  for  the 
honour  of  God  the  just  laws  which  the  people  had  chosen.  The  present 
form  of  the  coronation  oath,  which  is  set  out  in  Phillimore's  Ecd.  Law, 
2nd  ed.,  and  Maskell's  Momimenta  Bitualia,  is  prescribed  by  Stat.  1  Will. 
&  Mary,  st.  1,  c.  6  (1689);  but  alterations  have  been  necessitated  by  the 
subsequent  unions  with  Scotland  and  Ireland,  including  the  addition  of  a 
promise  to  maintain  the  settlement  of  the  United  Church  of  England  and 
Ireland.  In  view,  however,  of  the  disestablishment  of  the  Irish  Church  in 
1869,  this  clause  will,  no  doubt,  be  omitted  at  future  coronations.  The 
sovereign  takes  the  oath  upon  the  Gospels,  which  he  or  she  kisses ;  and  also 
signs  the  oath. 

[^Authorities. — See  Maskell,  Monumenta  Bitualia  Ecclesice  Anglicance, 
vol.  iii. ;  Blackstone's  Com.  vol.  i.] 
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Historical  and  Descriptive. 

The  Office  of  Coroner. — The  status  and  principal  functions  of  the  modern 
coroner  are  well  and  briefly  defined  by  Lord  Chancellor  Campbell : — 
"  This  is  a  very  ancient  and  important  office  in  the  realm  of  England. 
The  coroner  next  to  the  sheriff  is  the  most  important  civil  officer  in 
the  county,  and  he  performs  the  duty  of  the  sheriff,  when  the  sheriff 
is  disabled  from  doing  so ;  and  there  are  peculiar  duties  ascribed  to  him, 
more  particularly  to  inquire  into  the  manner  in  which  persons  have 
come  to  their  deaths  where  there  is  any  reason  to  suppose  that  may  not 
have  been  by  natural  means  ;  and  on  that  inquiry,  a  jury  being  sworn,  the 
jury  have  all  the  rights  of  a  grand  jury  to  find  a  verdict  of  murder,  and 
on  that  finding  the  party  accused  may  be  tried,  and  may  be  sentenced  to 
death  "  {In  re  Ward,  1861,  30  L.  J.  Ch.  775). 

In  vhat  Countries  found. — The  office  of  coroner  exists  in  England, 
Wales,  and  Ireland — but  not  in  Scotland — and  is  found  in  some  form  or  other 
in  most  of  those  countries,  including  the  United  States  of  America,  whose 
criminal  procedure  has  been  moulded  after  that  of  England. 

Coroners  in  the  Middle  Ages. — In  mediiieval  England  the  coroner  was 
a  far  more  important  official  than  he  is  now.  His  functions  varied  at 
different  periods,  but  there  is  abundant  evidence  that  at  one  time  they 
extended  to  a  wide  range  of  criminal  matters,  and  even  to  civil  pleas. 
According  to  Bracton  and  Britton,  writing  in  the  second  half  of  the 
thirteenth  century,  it  would  appear  that  coroners  held  inquests  in  cases  of 
bodily  injury,  burglary,  arson,  rape,  prison-breach,  and  concealment  of 
wreck.  Examination  of  the  earliest  existing  coroners'  rolls,  beginning 
with  the  year  1265,  does  not  indeed  confirm  the  statements  of  these 
authorities ;  and  Professor  Gross,  the  most  recent  worker  in  this  field, 
throws  doubt  upon  their  accuracy.  Even  the  famous  statute,  De  Officio 
Coronatoris  (4  Edw.  I.  st.  2),  so  long  relied  on  as  an  indisputable  authority  for 
the  duties  of  coroners,  is  not  above  suspicion  of  being  "  apocryphal."  Indeed, 
so  closely  does  it  follow  the  passage  relating  to  coroners'  duties  in  Bracton's 
treatise  {Dc  Lcgihas  Anglice,  folio  121  h),  that  if  it  is  not  a  slightly  modified 
reproduction  of  it,  they  must  both  be  derived  directly  from  some  older 
comnion  source  (see  Pollock  and  Maitland,  Hist.  Eng.  Law,  ii.  641). 

There  is  no  doubt,  however,  that,  in  addition  to  the  coroners'  principal 
function — the  holding  of  inquests  in  cases  of  deaths  from  violence  or 
accident  and  deaths  in  prison — they  also  heard  "  appeals,"  or  criminal 
accusations  brought  by  one  person  against  another ;  kept  a  record  of  out- 
lawries ;  received  the  confession  and  abjuration  of  felons  who  had  fled  to 
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sanctuary;  tried  criminal  pleas  previous  to  Magna  Carta  (1215),  and 
even  after  that  passed  judgments  on  felons  caught  in  the  act,  and  con- 
ducted jury  trials  in  ordinary  civil  pleas.  They  caused  the  chattels  of 
persons  against  whom  the  inquest  jury  found  a  verdict  of  felony  to  be 
appraised  and  placed  in  charge  of  the  township,  to  be  forfeited  to  the 
Crown  if  the  accused  were  subsequently  found  guilty  at  his  trial  before  the 
justices  in  eyre.  Besides  these,  they  had  a  host  of  miscellaneous  functions, 
for  which  the  reader  is  referred  to  Professor  Gross'  Introduction  to  Select 
Coroners'  Rolls. 

Origin  of  the  name  Coroner. — In  the  earhest  charters  alluding  to  the 
office,  its  holders  are  styled  "  Custodes  placitorum  corome."  In  later 
charters  this  style  is  used  interchangeably  with  "  coronatores,"  thus  proving 
conclusively  the  identity  o-f  the  two  (note  p.  xvi,  Select  Coroners'  Rolls). 
The  function  implied  by  their  title  "is  that  of  keeping  {cttstodirc)  as 
distinguished  from  holding,  the  pleas  of  the  Crown ;  they  are  not  to  hear 
and  determine  causes,  but  are  to  keep  a  record  of  all  that  goes  on  in  the 
county  and  in  any  way  concerns  criminal  justice,  and  more  particularly 
must  they  guard  the  revenues  which  will  come  to  the  king,  if  such  justice 
be  duly  done"  (Pollock  and  Maitland,  Hist.  Etig.  Laiv,  i.  520). 

Origin  of  the  Office. — The  exact  date  of  the  origin  of  the  office  has  not 
been,  and  probably  cannot  be,  ascertained.  Sir  John  Jervis,  in  his  well- 
known  treatise,  adopts  the  statement  in  Bacon  on  Government,  that  the 
coroner  is  mentioned  in  the  reign  of  King  Alfred.  But  the  best  modern 
text-books  on  constitutional  history  treat  all  claims  to  Saxon  or  Danish 
origin  with  scanty  respect,  and  generally  ascribe  the  origin  of  the  office  to 
the  Articles  of  the  Eyre  in  1194  (Stubbs,  Select  Charters,  260  ;  Pollock  and 
Maitland,  i.  519);  while  the  more  recent  researches  of  Professor  Gross  go 
to  show  that  it  existed  some  time  before  that  date,  and  that  chapter  20  of 
the  Articles  of  1194  is  merely  a  Declaratory  Act,  referring  to  an  institution 
which  was  already  in  existence.  He  thinks  it  improbable,  however,  that  it 
existed  in  Anglo-Saxon  times,  because  the  power  of  the  royal  judicature 
and  the  idea  of  Crown  pleas  were  not  yet  fully  developed  under  the  Anglo- 
Saxon  kings. 

The  Coroner  an  important  part  in  the  Eyre  System. — "  The  coroner 
was  in  fact  an  important  concomitant  of  the  Eyre  system ;  the  latter 
needed  the  active  co-operation  of  the  former.  Both  existed  primarily  for 
the  king's  profit "  (the  coroner  being  expected  to  seek  diligently  for  the 
forfeited  chattels  of  felons,  for  deodands,  wrecks,  and  treasure  trove) ;  "  both 
were  useful  adjuncts  of  a  highly  centralised  government.  The  development 
of  coroners  may  thus  have  been  contemporary  with  that  of  the  itinerant 
justices ;  both  offices,  perhaps,  were  tentatively  employed  under  Henry  i., 
fell  into  abeyance  under  Stephen,  and  were  firmly  established  under 
Henry  il."  {Select  Coroners  Rolls,  p.  xix). 

Appointment  and  Qualifications  in  Mcdiceval  Times. — In  the  thirteenth 
and  fourteenth  centuries  there  were  usually  four  coroners  in  every  county, 
each  assisted  by  a  "  clericus "  (?  deputy),  who  sometimes  held  inquests. 
They  were  elected  in  the  County  Court  by  the  commons  of  the  county,  in 
pursuance  of  a  writ  de  coronatore  eligendo  directed,  as  until  quite  recently, 
to  the  sheriff,  before  whom  also  they  took  the  oath  of  office — "ad 
custodienda  ea  quae  pertinent  ad  coronam."  The  main  qualifications,  us  we 
find  theni  laid  down  in  different  statutes,  were  knighthood  (see  infra), 
and  the  possession  of  "  land  in  fee  sufficient  in  the  same  county  whereof  to 
answer  to  all  manner  of  people  "  (14  Edw.  ill.  st.  1).  The  qualification  by 
knighthood  seems  not  to  have  been  insisted  on  for  long,  but  it  is  curious  to 
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note  that  the  vague  property  qualification  is  still  in  force,  and  has  even 
been  re-enacted  in  the  Coroners  Act,  1887  (s.  12),  though  now  apparently 
meaningless. 

The  early  coroners  got  no  fees,  and  although  they  enjoyed  certain 
privileges,  the  office  was  evidently  regarded  as  a  burden,  for  many  persons 
obtained  royal  grants  to  exempt  them  from  acting  as  coroners  {Select 
Coroners  Bolls,  p.  xxi). 

Coroners  of  Boroughs. — By  special  grant  from  the  king,  many  boroughs 
were  allowed  to  have  their  own  coroners,  who  were  elected  by  the  whole 
body  of  burgesses,  subject  to  no  special  qualifications.  London,  however, 
handicapped  in  her  municipal  evolution  by  being  the  seat  of  government, 
was  not  allowed  to  have  her  own  coroner  until  1478,  when  by  charter  of 
Edward  iv.  the  Lord  Mayor  became  coroner.  Previous  to  that  date  it  seems 
the  functions  of  coroner  of  London  were  exercised  by  the  chamberlain 
and  sheriffs,  the  king's  butler  ("  botillarius  ")  being  both  chamberlain  and 
coroner ;  while  the  actual  duties  of  his  office  were  performed  by  his  deputies, 
who  were  called  "  sub-coronatores  "  {Select  Coroners'  Bolls,  p.  xxiii). 

Franchise  Coroners. — The  Crown  occasionally  granted  to  lords  of  manors 
the  privilege  or  franchise  of  appointing  a  coroner  of  their  own.  But  such  a 
franchise  is  of  so  high  a  nature  that  no  subject  can  claim  it  otherwise  than 
by  grant  from  the  Crown  (2  Hawk.,  P.  C,  c.  9,  s.  11). 

The  Early  Coroners  Jury. — In  the  thirteenth  and  fourteenth  centuries 
the  coroner's  inquest  jury  consisted  most  commonly  of  thirty-two  persons — 
twelve  representing  probably  the  whole  hundred,  together  with  five  repre- 
sentatives from  each  of  four  neighbouring  vills  or  townships.  But  the  number 
of  townships  and  representatives  varied  {Select  Coroners'  Bolls,  p.  xxx). 

Decline  of  the  Coroners  ImportaTice. — The  power  of  the  coroner  was 
probably  at  its  height  in  the  thirteenth  and  fourteenth  centuries.  But 
already  in  the  third  year  of  Edward  I.  we  find  a  statute  reciting  that 
"  mean  persons  and  indiscrete  now  of  late  are  commonly  chosen  to  the 
office  of  coroner  where  it  is  requisite  that  persons  honest,  lawful,  and 
wise  should  occupy  such  offices,"  and  ordaining  that,  "  through  all  shires 
sufficient  men  shall  be  chosen  to  be  coroners  of  the  most  wise  and  discrete 
knights  who  best  know,  can,  and  will  attend  upon  such  offices."  Seventy 
years  later,  it  is  only  required  that  coroners  shall  be  chosen  from  "  the 
most  mete  and  most  lawful  people  that  shall  be  found  in  the  county " 
(28  Edw.  III.  c.  6). 

Fayment  of  Coroners. — In  the  reign  of  Henry  vil.  it  became  necessary 
to  pay  coroners  for  their  services,  which  up  to  then  had  been  given 
gratuitously  as  a  public  duty.  A  fee  of  13s.  4d.  was  to  be  paid  for  each 
inquest  on  a  person  slain,  out  of  the  forfeited  chattels  of  the  slayer.  In 
1752  the  coroners'  fees  were  charged  on  the  county  rates,  and  in  1860  a 
fixed  salary  was  substituted  for  fees  (see  infra,  p.  416). 

Gradually  many  of  the  coroner's  varied  functions  fell  into  disuse.  By 
the  abolition  of  forfeitures  in  felo  de  se  and  other  felonies  (33  &  34  Vict. 
c.  23),  and  of  deodands  in  deaths  from  misadventure  (9  &  10  Vict.  c.  62), 
one  of  the  chief  functions  of  the  coroner — the  securing  of  the  forfeited 
chattels  for  the  king — ceased.  And  to  make  assurance  doubly  sure,  the 
44th  section  of  the  Coroners  Act,  1887,  enacts  that  "A  coroner  shall  not 
take  pleas  of  the  Crown,  nor  hold  inquests  of  royal  fish,  nor  of  wreck, 
nor  of  felonies,  except  felonies  on  inquisitions  of  death ;  and  he  shall  not 
inquire  of  the  goods  of  such  as  by  the  inquest  are  found  guilty  of  murder 
or  manslaughter,  nor  cause  them  to  be  valued  and  delivered  to  the 
township." 
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Treasure  Trove. — Treasure  trove,  alone  of  all  the  ancient  dues  of  the 
Crown,  the  coroner  is  still  by  statute  bound  to  secure  for  the  king ;  and 
inquests  in  such  cases  are  the  only  inquests,  besides  inquests  of  death, 
that  a  coroner  can  now  hold  (see  infra,  p.  435).  On  the  other  hand, 
inquests  of  death  were  probably  never  so  numerous  as  they  are  at  the 
present  time,  owing  to  the  determination  of  the  Legislature  to  have  a  full 
public  inquiry  into  the  circumstances  of  every  death  that  is  not  with 
reasonable  certainty  attributable  to  natural  causes. 

Fire  Inquests. — An  attempt  was  made  in  the  middle  of  the  present 
century  to  assert  the  coroner's  alleged  jurisdiction  in  cases  of  fire ;  but  the 
practice  was  declared  to  be  illegal  in  R.  v.  Herforcl  (1860,  29  L.  J.  Q.  B.  249). 

Acting  for  Sheriff. — But  under  the  City  of  London  Fire  Inquests  Act, 
1888,  such  inquests  may  still  be  held  by  the  city  coroner  in  the  Middlesex 
portion  of  the  city. 

Outlawry. — Of  the  many  administrative  functions  of  the  early  coroners, 
the  only  survivals  are  that  writs  are  directed  to  him  instead  of  to  the 
sheriff,  when  the  latter  is  incapacitated,  and  that  the  coroner  alone  can 
pronounce  judgment  in  outlawry,  except  in  London. 

Appointment  and  Qualifications  of  Coroners  in  Modern  Times. — Down  to 
1888,  county  coroners  continued  to  be  elected  by  the  freeholders  of  the 
county.  But  by  the  Local  Government  Act  of  that  year  (s.  5),  the 
appointment  of  county  coroners  was  transferred  to  the  county  council. 
The  old  writ  de  coronatore  eligendo  is  still  issued  by  the  Lord  Chancellor, 
but  is  directed  to  the  county  council  instead  of  to  tlie  sheriff,  and  the 
county  council  are  thereupon  to  elect  a  fit  person,  not  being  a  county 
alderman  or  a  county  councillor,  to  fill  such  office.  Sec.  12  of  the 
Coroners  Act,  1887,  not  being  repealed,  a  coroner  of  a  county  must  be 
"  a  fit  person,  having  land  in  fee  sufficient  in  the  same  county  whereof  he 
may  answer  to  all  manner  of  people."  What  amount  of  land  in  fee  is 
"  sufficient  "  has  never  been  determined.  A  coroner  for  any  district  of  a 
county  must  reside  within  his  district,  or  not  more  than  two  miles  out  of  it 
(Coroners  Act,  1844,  s.  5). 

Borough  Coroners. — Under  the  Municipal  Corporations  Act,  1882 
(s.  171),  the  councils  of  all  boroughs  having  a  separate  Court  of  Quarter 
Sessions  were  to  "  appoint  a  fit  person,  not  an  alderman  or  councillor  of 
the  borough,  to  be  coroner  of  the  borough."  This  right  was  saved  to  them 
by  the  Coroners  Act,  1887  (s.  33).  But  by  the  Local  Government  Act, 
1888,  the  smaller  Quarter  Sessions  boroughs  liad  all  their  powers  as  to 
coroners  transferred  to  the  county  council,  while  the  larger  boroughs  (set 
out  in  the  schedule  thereto,  and  referred  to  as  "  county  boroughs  "),  being 
those  which  had  a  population  of  50,000  and  upwards  on  the  1st  day  of 
June  1881,  are  excluded  from  the  operation  of  the  provisions  of  the  Act  in 
respect  to  coroners  by  sec.  32  (3),  subject  only  to  the  provisos  (4)  and  (5) 
of  sec.  32.  The  effect  is  that  those  county  boroughs  which  happen  to  have  a 
separate  Quarter  Sessions  continue  to  elect  their  own  "  borough  coroner " 
under  the  Municipal  Corporations  Act,  1882,  while  the  coroners  of  all  other 
boroughs  are  "  county  coroners  "  elected  by  the  county  council  or  by  a  joint 
committee  of  the  county  council  and  the  council  of  the  borough,  in 
pursuance  of  a  writ  de  coronatore  eligendo. 

Franchise  Coroners. — The  expression  "  franchise  coroner "  is  defined 
in  sec.  42.  It  comprises  in  fact  all  coroners  other  than — {a)  county 
coroners  (now  appointed  by  the  county  councils) ;  (6)  borough  coroners 
(appointed  by  the  town  councils);  (c)  the  justices  of  the  High  Court, 
who   are    coroners   by    virtue   of    their    office.      The    jurisdiction    of    a 
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franchise  coroner  is  confined  to  the  particular  precinct  over  whicli  he  is 
appointed,  and  depends  upon  tlie  terms  of  the  grant  in  each  particular 
liberty. 

The  Crown  may  claim  by  prescription  the  right  to  appoint  a  franchise 
coroner,  but  no  subject  can  claim  it  otherwise  than  by  grant  from  the 
Crown.  The  various  Acts  of  Parliament  dealing  with  the  mode  of 
appointment  of  coroner  have  left  this  franchise  untouched  down  to  the 
present  day.  Thus  the  Mayor  and  Commonalty  of  London,  the  Cinque 
Ports,  the  Dean  and  Chapter  of  Westminster,  the  University  of  Oxford,  and 
various  other  bodies,  each  elect  their  own  coroner.  But  subject  to  certain 
savings  as  to  mode  of  appointment  and  removal,  the  provisions  of  the 
Coroners  Act,  1887,  apply  to  franchise  coroners  (s.  30).  There  are  no 
express  qualifications  for  franchise  coroners. 

The  two  principal  franchise  coroners  are  the  coroners  for  the 
Admiralty  of  England  and  the  coroner  for  the  Queen's  household  (see 
infra,  p.  435). 

Deputy  Coroners.  —  The  earliest  writers  on  coroners  make  occasional 
mention  of  a  "  clericus,"  who  appears  to  have  been  an  assistant  or  scribe 
attached  to  each  coroner.  According  to  some  writers,  this  clericus  some- 
times held  inquests  {Select  Coroners  Bolls,  p.  xxvi) ;  although  Britton  (i.  7) 
says  it  was  unlawful  for  the  coroner  to  substitute  another  in  his  place.  In 
the  absence  of  prescription,  there  seems  to  have  been  no  common  law  power 
to  appoint  a  deputy.  Franchise  coroners  had  the  power  sometimes  by  pre- 
scription, sometimes  by  terms  of  their  grant.  But  deputies  in  counties  first 
appear  as  a  statutory  creation  under  6  &  7  Vict.  c.  83,  which  recites  that 
county  coroners  had  no  sufficient  authority  to  appoint  deputies,  while 
coroners  of  boroughs  and  franchises  had. 

The  law  relating  to  deputies  is  now  contained  in  the  Coroners  Act, 
1892,  55  &  56  Vict.  c.  56,  which  is  to  be  construed  as  one  with  the 
Coroners  Act,  1887. 

Mode  of  Aj)pointmrnt  of  Deputies. — "Every  coroner,  whether  for  a 
county  or  a  borough,  shall  appoint,  by  writing  under  his  hand,  a  fit  person, 
approved  by  the  chairman  or  mayor,  as  the  case  may  be,  of  the  council 
who  appoint  the  coroner,  not  being  an  alderman  or  councillor  of  such 
council,  to  be  his  deputy,  and  may  revoke  such  appointment ;  but  such 
revocation  shall  not  take  effect  until  the  appointment  of  another  deputy 
has  been  approved  as  aforesaid"  (s.  1  (1)).  Previous  to  this  Act  the 
appointment  of  a  deputy  of  a  county  coroner  had  to  be  approved  of  by  the 
Lord  Chancellor,  who  generally  required  that  the  deputy  should  be  a 
properly  qualified  legal  or  medical  practitioner,  and  the  deputy  of  a  borough 
was  by  statute  (Municipal  Corporations  Act,  1882,  s.  172)  required  to  be  a 
barrister  or  solicitor. 

Payment  of  Coroners. — Down  to  1860,  coroners  of  counties  as  well  as 
of  boroughs  were  generally  paid  by  fees  for  each  inquest  held.  The 
practical  objections  to  this  method  of  payment  had  long  been  insisted  upon 
by  coroners,  and  in  that  year  fixed  salaries  liable  to  quinquennial  revisions, 
were  substituted  for  fees  in  counties,  but  payment  by  fees  remained  the 
rule  in  boroughs. 

The  Coroners  Act,  1887. — The  principal  Act  relating  to  coroners'  law  in 
modern  times  is  the  Coroners  Act,  1887 — "  An  Act  to  consolidate  the  law 
relating  to  coroners." 

Part  II.  of  this  article  is  based  on  that  statute,  supplemented  by 
the  principles  of  the  common  law,  and  the  established  practice  of 
coroners. 
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PART  II. 

Law  and  Procedure. 

[The  sections  and  subsections  referred  to  in  the  following  pages  are  those 
of  the  Coroners  Act,  1887  (50  &  51  Vict.  c.  71),  for  which  the  abbreviation 
C,  A.,  1887,  is  sometimes  used.] 

In  luhat  cases  Inquest  must  he  held. — The  circumstances  under  which  a 
coroner  is  required  by  the  C.  A.,  1887,  to  hold  an  inquest  of  death  are  the 
following : — 

(a)  There  must  be  the  dead  body  of  a  person  lying  w^ithin  the  area  of 
his  jurisdiction ;  and 

(h)  There  must  be  reasonable  cause  to  suspect  that  such  person  has 
died  either  a  violent  or  an  unnatural  death,  or  a  sudden  death  of  which 
the  cause  is  unknown,  or  has  died  in  prison,  or  in  such  place  or  under  such 
circumstances  as  to  require  an  inquest  in  pursuance  of  some  Act  (s.  3  (1)). 

In  these  circumstances  the  coroner  acts  on  his  own  initiative  and  his 
own  responsibility.  His  decision  to  hold  an  inquest  cannot  be  challenged, 
but  may  be  matter  of  complaint  to  the  Lord  Chancellor  {infra,  p.  431). 
On  the  other  hand,  if  he  neglects  or  refuses  to  hold  an  inquest  which 
ought  to  be  held,  he  can  be  ordered  by  the  High  Court  to  hold  it  under 
sec.  6  {infra,  p.  429). 

What  is  a  Dead  Body  ? — With  regard  to  {a) — No  inquest  can  be  held 
unless  this  condition  is  satisfied.  Tlie  question  sometimes  arises  whether 
the  imperfect  remains  of  a  dead  body  constitute  the  dead  body  of  a 
person  within  the  meaning  of  the  Act.  It  is  the  practice  of  some  coroners 
of  great  experience  to  hold  inquests  on  almost  any  recognisable  portion  of 
a  human  body  found  under  suspicious  circumstances,  and,  after  taking 
whatever  evidence  may  be  forthcoming  at  the  first  sitting,  to  adjourn  for 
a  reasonable  period  to  allow  of  further  search  and  inquiry.  This  practice 
might  appear  to  be  at  variance  with  some  early  decisions  (see  5  R.  110; 
2  Hawk.,  P.  C,  c.  9,s.  23),  but  is  generally  justified  by  the  greater  efficacy  of 
modern  methods  of  post-mortem  examination. 

Still  Births. — No  inquest  should  be  held  under  this  section  on  the 
body  of  a  still-born  child,  such  not  being  in  law  "  a  person."  But  often  in 
practice  the  most  important  question  to  be  decided  by  the  inquest  is 
whether  the  child  was  still  born  or  not. 

It  is  immaterial  now  whether  the  cause  of  the  death  arose  within  or 
without  the  coroner's  jurisdiction  (s.  3  (1)),  or,  indeed,  whether  the  actual 
death  took  place  within  or  without,  provided  the  dead  body  is  within  the 
jurisdiction.     As  to  local  jurisdiction  of  coroner,  see  iiifra,  p.  430. 

Reasonable  Cause. — With  regard  to  {h) — the  existence  of  reasonable  cause 
of  suspicion — the  coroner  must  use  his  discretion.  A  very  slight  suspicion 
of  violent  or  unnatural  death  is  generally  considered  by  coroners  to  call 
for  an  inquest,  on  the  ground  that  charges  and  suspicions  in  so  serious 
a  matter  should  be  investigated  in  the  fullest  and  most  public  manner, 
while  the  body  is  still  in  a  condition  to  afford  evidence  as  to  the  cause  of 
death,  and  the  circumstances  are  fresh  in  the  minds  of  witnesses. 

Difficulty  may  arise  in  the  application  of  the  phrase  "  sudden  death  of 
which  the  cause  is  unknown."  There  is  no  definition  of  "  sudden  death," 
but  a  valuable  light  is  thrown  upon  the  meaning  of  "  a  death  of  which  the 
cause  is  unknown"  by  the  judgments  in  In  re  Hull,  1882,  9  Q.  B.  1).  689, 
which  though  prior  to  the  C.  A.,  1887,  is  still  applicable.  There  Lord 
Selborne  says : — 

Lord  Selborne's  Judgment.  —  "I  am  of  opinion  that  when  a  coroner 
VOL.  III.  27 
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receives  from  the  proper  police  authorities  information  of  a  sudden  death, 
in  order  that  an  inquest  may  be  held,  and  where  there  is  no  medical 
certificate  of  death  from  any  natural  cause,  or  other  ground  on  which  he 
can  reasonably  form  an  opinion  as  to  the  actual  cause  of  death,  it  is  his 
duty  to  hold  an  inquest,  and  that  in  such  a  case  he  cannot  properly  exercise 
any  discretion  to  the  contrary  unless  (by  inquiry  or  otherwise)  he  has 
obtained  such  credible  information  as  may  be  sufficient  to  satisfy  a  reason- 
able mind  that  death  arose  from  illness  or  some  other  cause  rendering  an 
inquest  unnecessary." 

Mr.  Justice  Stephens  Judgment. — On  the  other  hand,  the  limitations  on 
the  coroner's  discretionary  power  to  hold  an  inquest  in  any  given  case  are 
indicated  by  Mr.  Justice  Stephen : — 

"  The  coroner  has  no  absolute  right  to  hold  inquests  in  every  case  in 
which  he  chooses  to  do  so.  It  would  be  intolerable  if  he  had  power  to 
intrude  without  adequate  cause  upon  the  privacy  of  a  family  in  distress 
and  to  interfere  with  their  arrangements  for  a  funeral.  Nothing  can 
justify  such  interference,  except  a  reasonable  suspicion  that  there  may  have 
been  something  peculiar  in  the  death,  that  it  may  have  been  due  to  other 
causes  than  common  illness.  In  such  cases  the  coroner  not  only  may,  but 
ought,  to  hold  an  inquest "  {B.  v.  Price,  1884,  12  Q.  B.  D.  247). 

Inquests  on  Persons  Dying  in  Prison. — From  the  earliest  times  it  was  an 
important  part  of  the  coroner's  duties  to  hold  inquests  on  all  persons  dying 
in  prison  (Britton,  ff.  18,  32).  The  Coroners'  Rolls  for  the  thirteenth  and 
fourteenth  centuries  supply  a  large  number  of  verdicts,  such  as  "  died  in 
prison  from  hunger  and  thirst  and  privation  "  {e.g.  Select  Coroners'  Bolls,  p. 
80). 

Where  judgment  of  death  has  been  executed,  the  inquest  must  be  held 
within  twenty-four  hours  after  the  execution  (31  &  32  Vict.  c.  24,  s.  5). 

Where  an  inquest  is  held  on  the  body  of  a  prisoner  who  dies  within  a 
prison,  no  officer  of  the  prison,  or  prisoner  therein,  or  person  engaged  in  any 
sort  of  trade  or  dealing  with  the  prison  can  be  a  juror  on  such  inquest 
(s.  3  (2)). 

A  prison  is  within  the  exclusive  jurisdiction  of  the  coroner  of  the  place 
to  which  the  prison  belongs  {B.  v.  Bohinson,  1887,  19  Q.  B.  D.  322)  (see 
infra,  p.  431). 

In  what  cases  the  Circumstances  of  a  Death  should  he  reported  to  the 
Coroner. — Where  the  duty  of  informing  the  coroner  of  a  death  which  ought 
to  form  the  subject  of  an  inquest  is  not  thrown  by  statute  on  any  particular 
person  (as  to  which,  see  infra,  p.  419),  it  is  the  duty  at  common  law  of  the 
persons  about  the  deceased  to  do  so.  It  is  usual  to  give  such  information 
to  the  coroner's  special  officer  (see  infra,  p.  419),  or  simply  to  the  nearest 
officer  of  police.  Formerly  the  finder  of  a  person  feloniously  slain  was 
expected  to  raise  the  hue  (Select  Coroners'  Bolls,  p.  xxv).  And  for  neglecting 
to  send  for  the  coroner,  the  township  might  be  amerced.  The  coroner 
ought  to  be  sent  for  while  the  body  is  fresh ;  and  to  bury  the  body  of  one 
who  has  died  a  violent  death  without  giving  notice  to  the  coroner,  or  to 
dispose  of  the  body  in  any  way  with  intent  to  prevent  an  inquest  in  any 
case  where  an  inquest  ought  properly  to  have  been  held,  is  an  indictable 
offence  (B.  v.  Clerk,  1701,  1  Salk.  377  ;  B.  v.  Price,  1884,  12  Q.  B.  D.  248). 

Instructions  to  Begistrars  of  Deaths  to  report  to  Coroner. — With  a  view  to 
render  more  difficult  evasion  or  neglect  of  the  law,  the  Registrar-General 
requires  all  registrars  of  births  and  deaths  in  every  case  where  the  death  is 
due  directly  or  indirectly  to  violence,  or  is  stated  to  have  been  sudden,  and 
no  certificate  from  a  registered  medical  practitioner  is  produced,  and  also 
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wherever  the  cause  of  death  is  stated  to  be  "  unknown,"  or  there  are  any 
suspicious  circumstances,  to  report  the  same  to  the  coroner  before  register- 
ing such  death,  in  order  that  he  may  decide  whether  an  inquest  is  necessary. 

Statutory  Provisions  for  reporting  certain  Deaths  to  the  Coroner. — Under 
certain  Acts  of  Parliament  notice  must  be  given  to  the  coroner,  in  manner 
prescribed,  whenever  the  death  occurs  of  a  person  confined  in  certain 
institutions.  Thus,  if  a  lunatic  dies  in  any  asylum  or  licensed  house,  or 
while  under  the  care  of  any  person,  notice  must  be  sent  to  the  coroner 
within  two  days  of  the  deatli  (see  Lunacy  Act,  1890,  s.  84,  and  r.  27  of  the 
Eules  of  the  Commissioners  in  Lunacy,  1895);  and,  under  the  Inebriates 
Act,  1879,  a  statement  of  the  cause  of  death  of  any  person  detained 
in  a  retreat  must  be  sent  to  the  coroner  (42  &  43  Vict.  c.  19,  s.  27). 

Infants  Dying  in  Registered  House. — In  the  case  of  an  infant  under  the 
age  of  one  year  dying  in  a  house  registered  under  the  Infant  Life  Protection 
Act,  1872,  not  only  must  notice  of  the  death  be  given  to  the  coroner  within 
twenty-four  hours,  but  the  coroner  must  hold  an  inquest  on  the  body  of 
such  infant  unless  a  certificate  under  the  hand  of  a  registered  medical 
practitioner  is  produced  to  him  by  the  person  registered,  certifying  that 
such  practitioner  has  personally  attended  or  examined  the  infant,  and 
specifying  the  cause  of  its  death,  and  the  coroner  is  satisfied  by  the  certifi- 
cate that  there  is  no  ground  for  holding  the  inquest  (35  &  36  Vict. 
c.  38,  s.  8). 

How  the  Coroner  is  set  in  Motion. — The  information  which  sets  the 
coroner  in  motion — and  which  need  not  be  sworn  information — comes  from 
all  kinds  of  sources — "  registrars,  medical  men,  friends  of  the  deceased, 
strangers,  neighbours,  and  sometimes  the  police "  (Eeport  of  Select  Com- 
mittee of  the  House  of  Commons  on  Death  Certification,  1893,  p.  viii).  In 
most  parishes  the  coroner  selects  one  particular  peace  officer  to  whom  the 
warrant  for  summoning  the  jury  and  witnesses  are  for  convenience  habitu- 
ally directed.  Such  an  officer  is  generally  known  as  "  the  coroner's  officer." 
It  is  his  duty  to  collect  all  the  information  he  can  with  regard  to  any  case 
occurring  in  his  parish  which  seems  to  require  investigation,  and  to  forward 
this  information  in  a  written  report  to  the  coroner,  reporting  further  in 
person  if  required  to  do  so  by  the  coroner ;  and  if  the  coroner  decides  to 
hold  the  inquest,  his  officer,  besides  summoning  the  jury  and  witnesses, 
also  attends  the  coroner  during  the  inquest. 

But  the  coroner's  officer  is,  strictly  speaking,  no  more  than  the  peace 
officer  to  whom  the  coroner  happens  to  have  sent  his  warrant  for  summon- 
ing the  inquest  jury ;  and  the  coroner  may  legally  direct  his  warrant  to  any 
peace  officer  of  the  parish,  or  to  all  of  them  generally ;  and  the  warrant  so 
directed  may  be  executed  by  any  constable  or  peace  officer  to  whom  he  may 
see  fit  to  dehver  it  for  that  purpose  (opinion  of  counsel,  Lush  and  Welsby, 
on  case  submitted  by  St.  Pancras  Vestry  in  1864). 

The  officer's  report  to  the  coroner  should  supply  particulars  as  far  as 
possible  relating  to  name,  age,  occupation  of  deceased ;  where  and  when 
deceased  died  or  was  found  dead  or  dying;  whether  deceased  had  any 
medical  attendance  before  death,  and,  if  so,  who  attended,  and  for  how  long, 
and  whether  he  declines  to  give  a  certificate  of  the  cause  of  death ;  whether 
any  known  illness  or  injury  existed  before  death,  the  nature  of  such  illness 
and  its  duration ;  whether  negligence  or  blame  is  alleged  against  any  party ; 
the  supposed  cause  of  death  if  known  or  suspected,  and  the  circumstances 
relating  to  it,  as,  for  instance,  whether  it  was  a  sudden  death,  or  a  violent 
death,  or  attended  with  any  suspicious  circumstances. 

Coroner  is  justified  in  acting  upon  Information  honestly  Relieved  ly  him  to 
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he  true. — It  is  obviously  impossible  for  the  coroner  to  be  certain  of  the 
accuracy  of  the  information  supplied  to  him  or  his  officer,  and  accordingly 
it  has  been  decided  that  a  coroner  is  justified  in  holding  an  inquest  on  informa- 
tion honestly  believed  by  him  to  be  true,  which,  if  true,  would  make  it  his 
duty  to  hold  an  inquest,  whether,  in  fact,  such  information  is  true  or  not. 
A  coroner  acts,  and  ought  to  act,  upon  information,  not  upon  conclusive 
evidence.  His  inquiry  would  be  useless  if  he  had  previously  by  evidence 
to  satisfv  himself  of  the  cause  of  death  {B.  v.  Stephenson,  1884,  13 
Q.  B.  D.  331). 

Delay  in  holding  Inquest. — The  circumstances  which  require  that  an 
inquest  should  be  held  having,  in  the  judgment  of  the  coroner  arisen,  he 
has  no  option,  and  must  hold  an  inquest  without  unreasonable  delay. 
There  is  no  definite  time  within  which  the  inquest  must  be  held.  A  delay 
of  five  days  without  special  reason  in  the  case  of  a  body  already  in  a  state 
of  decomposition  has  been  held  ground  of  censure  by  the  Lord  Chancellor 
{In  re  Hull,  1882,  9  Q.  B.  D.  692).  The  body  is  part  of  the  evidence,  and 
should  be  viewed  by  the  jury  while  it  is  in  a  condition  to  give  useful 
information  (2  Hawk.,  P.  C,  c.  9,  s.  23). 

The  Jury. — As  soon  as  practicable  the  coroner  is  to  issue  his  warrant 
for  summoning  not  less  than  twelve  nor  more  than  twenty-three  good  and 
lawful  men  to  appear  before  him  at  a  specified  time  and  place,  there  to 
inquire  as  jurors  touching  the  death  (s.  3  (1)). 

Qualifications  and  Exemptions. — Aliens,  convicts,  outlaws,  and  probably 
women  and  males  under  twenty-one  years  of  age,  would  be  excluded  by  the 
description  "good  and  lawful."  By  the  Juries  Act,  1870,  aliens  are  quali- 
fied and  liable  after  ten  years'  domicile  in  England  or  Wales,  but  not  other- 
wise ;  while  convicts  (unless  a  free  pardon  has  been  granted)  and  outlaws 
are  expressly  disqualified.  The  qualifications  and  exemptions  of  jurors, 
subject  to  the  above,  are  to  be  gathered  from  the  County  Juries  Act,  1825, 
and  the  Juries  Act,  1870,  which  are  to  be  read  together.  The  application 
of  these  Acts  to  coroners'  juries  was  considered  in  R.  v.  Button,  [1892]  1 
Q.  B.  486,  and  it  was  there  laid  down  by  Hawkins,  J.,  that  the  rules  for  the 
selection  of  jurors  contained  in  these  two  statutes  apply  to  juries  for  the 
trial  of  issues  in  the  superior  and  inferior  Courts,  but  not  to  coroners'  juries ; 
whereas  the  persons  described  in  the  schedule  to  the  Juries  Act,  1870,  are 
exempt  from  service  upon  all  juries,  coroners'  juries  included.  It  would  seem, 
therefore,  that  sec.  1  of  the  Act  of  1825,  which  has  been  relied  on  as 
establishing  an  age  limit  for  service  on  all  juries,  does  not  apply  to 
coroners'  juries ;  and  as  previous  to  that  Act  there  w^as  no  age  limit  for 
jurors  of  any  kind,  so  there  is  none  at  present  for  coroners'  juries.  The 
effect  of  the  proviso  in  sec.  52  of  the  Act  of  1825  is  that  coroners  are 
enabled  to  summon  as  jurors  persons  who  are  not  qualified  to  be  jurors 
on  trials  at  Nisi  Prius  (per  Wills,  J.,  R.  v.  Button,  [1892]  1  Q.  B.  486). 

In  addition  to  the  classes  of  persons  exempted  by  the  schedule  of  the 
Juries  Act,  1870,  there  are  a  number  of  other  classes  exempted  by  various 
special  Acts,  e.g.  soldiers  in  the  regular  army,  registered  dentists,  and  income- 
tax  commissioners,  have  been  exempted  since  the  Act  of  1870. 

Excuses. — But  no  person  whose  name  is  on  the  jury  book  as  a  juror  is 
entitled  to  be  excused  from  attendance  on  the  ground  of  any  disqualification 
or  exemption,  other  than  illness,  not  claimed  by  him  at  or  before  the 
revision  of  the  list  by  the  justices  of  the  peace  (Juries  Act,  1870,  s.  12). 

It  seems  that  jurors  should  be  householders  from  within  the  jurisdic- 
tion of  the  coroner. 

Jurors  on  Inquest  on  Person  dying  in  Prison. — No  officer  of  a  prison,  or 
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prisoner  therein,  or  person  engaged  in  any  sort  of  trade  or  dealing  with  the 
prison,  can  be  a  juror  on  an  inquest  held  on  the  body  of  a  prisoner  who  has 
died  within  the  prison  (s.  3  (2)), 

Non-attendance  of  Juror,  or  refusal  to  serve. — Where  a  person  has  been 
duly  summoned  as  a  juror,  failure  to  appear  in  answer  to  the  summons,  or 
refusal  without  reasonable  excuse  to  serve  on  the  inquest,  may  be  punished 
by  the  coroner  by  a  fine  not  exceeding  £5  (s.  19  (1)),  or  in  the  alternative 
the  coroner  may  deal  with  the  offending  juror  under  his  common  law  powers, 
which  are  expressly  saved  by  sec.  19  (3),  and  include  power  to  issue  warrant 
to  apprehend  the  offender  and  bring  him  into  Court,  and  further  to  commit 
him  for  contempt  in  not  obeying  the  summons  of  the  coroner. 

The  Inquest. — An  inquest  cannot  be  held  on  Sunday,  which  is  dies  nan 
juridicus,  in  which  no  judicial  act  ought  to  be  done,  although  ministerial 
acts,  such  as  the  issviing  of  warrants,  may  be. 

Opening  the  Court. — The  Court  is  opened  by  j^roclamation.  If  a 
sufficient  number  to  form  a  full  jury  do  not  appear,  the  coroner  may  forth- 
with summon  so  many  other  good  and  lawful  men  then  pi'esent  or  in  the 
neighbourhood  as  may  be  sufficient  to  form  a  jury  (Jervis,  p.  16,  5th  ed.). 

Sivearing  the  Jury. — Not  less  than  twelve  jurors  being  assembled,  a 
foreman  is  appointed  by  the  jurors,  or,  if  they  disagree,  by  the  coroner; 
and  the  jurors  are  then  sworn  diligently  to  inquire  touching  the  death  of 
the  person  on  whose  body  the  inquest  is  about  to  be  held,  and  a  true  verdict 
to  give  according  to  the  evidence  (s.  3  (3)). 

Form  of  Oath. — It  is  to  be  noted  that  in  the  form  of  oath  given  in  tlie 
schedule  to  the  Act  tlie  jurors  are  sworn  to  give  their  verdict  not  only 
according  to  the  evidence,  but  also  "  to  the  best  of  their  skill  and  knowledge." 
This  is  the  old  form  of  oath,  a  survival  from  the  times  when  the  functions 
of  jurors  were  not  fully  diff'erentiated  from  those  of  witnesses ;  and  tlie 
express  retention  of  these  words  in  the  statutory  form  suggests  that  a 
coroner's  jury  are  at  liberty  to  found  a  verdict  on  their  knowledge  derived 
from  any  source  whatever.  It  was  said  by  Cockburn,  C.J.  (in  R.  v. 
Ingham,  1864,  5  B.  &  S.  257),  that  the  Court  would  not  quash  an  inquisition 
because  the  verdict  was  against  the  weight  of  evidence. 

Need  not  he  Administered  super  visum  corporis. — Formerly  the  oath  was 
administered  su'per  visum  corjturis.  But  this  is  no  longer  necessary,  nor  is 
it  necessary  that  the  jury  should  all  be  sworn  at  the  same  time.  It  is 
sufficient  if  they  are  all  sworn  first  and  view  afterwards  {li.  v.  Ingham, 
supra).  It  is  irregular  to  swear  an  additional  juror  after  view  and  part 
evidence  {B.  v.  Coroner  of  Yorkshire,  1864,  9  Cox  C.  C.  373). 

The  jury  having  been  sworn,  it  would  be  irregular  to  dismiss  them  with- 
out proceeding  with  the  inquest,  and  if  this  were  done  without  adequate 
reason,  or  from  improper  motive,  it  would  be  a  misbehaviour  within  tlie 
meaning  of  23  &  24  Vict.  c.  IIG  {In  re  Ward,  1861,  30  L.  J.  Ch.  775). 

Perjury. — The  rules  for  the  administration  of  oaths,  the  right  to  affirm, 
and  the  consequences  of  perjury  are  the  same  in  the  Coroner's  Court  as  in 
the  ordinary  Courts  of  justice. 

PuUicity  of  Coroners  Inquest. — The  question  of  the  publicity  of  the 
proceedings  in  the  Coroner's  Court  was  fidly  argued  in  Garnett  v.  Ferrand, 
1827,  6  Barn.  &  Cress.  611.  From  Lord  Tenterden's  judgment  in  that  case, 
and  from  the  authorities  referred  to  in  the  argument,  the  following  proposi- 
tions seem  to  be  established : — 

1.  The  Coroner's  Court,  like  other  Courts  of  justice,  is  ordinarily  open  to 
the  public,  and  so  long  as  there  is  room,  all  persons  have  a  right  to  be 
present,  in  the  al)senco  of  special  reasons  to  the  contrary. 
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2.  For  special  reasons — e.g.  in  the  interests  of  justice,  decency,  order,  or 
even  from  a  consideration  of  what  is  due  to  the  family  of  the  deceased- — the 
coroner  may,  in  the  exercise  of  his  discretion,  exclude  or  remove  from  his 
Court  the  public  generally,  or  any  particular  persons,  during  the  whole  or 
any  portion  of  the  proceedings.  The  coroner  alone  is  to  decide  whether 
such  a  course  is  necessary  or  proper,  and  his  decision  cannot  be  questioned 
in  an  action. 

3.  The  Coroner's  Court  is  a  Court  of  record,  of  which  the  coroner  is  the 
judge,  and  therefore  no  action  will  lie  against  him  at  the  suit  of  any  person 
excluded  or  removed  from  the  Court  by  his  order,  however  improper  or 
corrupt  the  coroner's  motive  may  be. 

4.  Any  improper  or  corrupt  exercise  of  this  discretionary  power  of 
exclusion  or  removal  may  be  ground  for  the  interference  of  the  Lord 
Chancellor,  or  for  prosecution  before  the  High  Court  under  sec.  8,  C.  A., 
1887  (see  infra,  p.  431). 

Preserving  Order  in  Court. — The  coroner  has  the  common  law  right  of 
all  persons  who  administer  public  duties  to  preserve  order  and  to  turn  out 
persons  who  may  be  there  for  improper  purposes.  But  as  judge  of  a  Court 
of  record  he  has  the  further  power,  inherent  in  all  Courts  of  record,  of 
punishing  for  contempt  committed  in  Court.  The  coroner  may  therefore 
commit  to  prison  any  person  obstructing  or  hindering  the  proceedings  of 
his  Court,  or  may  fine  such  person,  or  order  his  forcible  removal  from 
Court.  But  he  has  no  power  to  deal  with  contempt  committed  out  of 
Court  {Ex  parte  Pater,  1864,  33  L.  J.  M.  C.  142 ;  B.  v.  Lefroy,  1873,  L.  R  8 
Q.  B.  134). 

Bight  of  Persons  interested  to  he  represented  by  Counsel. — Again,  there  is 
no  absolute  right  of  parties  interested  in  the  inquiry  to  be  represented  by 
counsel  or  solicitor.  It  is  a  matter  entirely  within  the  discretion  of  the 
coroner.  But  the  family  of  the  deceased,  and  any  persons  whose  conduct  is 
likely  to  be  called  in  question,  or  whose  interests  are  likely  to  be  affected 
by  the  finding  of  the  jury,  are  usually  and  properly  allowed  to  appear  by 
counsel  or  solicitor,  for  the  purpose  of  assisting  the  Court  in  obtaining  all 
available  evidence  to  put  before  the  jury.  But  neither  the  parties  interested 
nor  their  legal  representatives  have  any  right  to  address  the  jury,  or  even 
to  ask  questions  of  the  witnesses  except  by  permission  of  the  coroner,  who 
will  allow  it  if  he  thinks  it  will  assist  the  jury  in  their  inquiry.  It  is 
usual  to  allow  questioning  of  witnesses  by  counsel,  but  not  to  allow 
addressing  the  jury. 

The  View. — The  coroner  and  jury  must,  at  the  first  sitting  of  the  inquest, 
view  the  body  (s.  4  (1)),  except  where,  under  sec.  6,  the  inquest  is  ordered 
by  the  High  Court.  The  view  is  generally  the  next  step  after  the  jury  are 
sworn,  and  before  any  witnesses  are  called ;  but  it  is  submitted  that  it  is 
sufficient  if  the  view  is  taken  at  any  time  during  the  first  sitting,  and  before 
verdict.  The  body  forms  part  of  the  evidence,  .and  an  inquisition  taken 
without  view  of  the  body  has  always  been  bad  at  common  law,  and  may  be 
quashed.  It  is  an  extra-judicial  proceeding  and  "  merely  void "  {B.  v. 
Ferrand,  1819,  3  Barn.  &  Aid.  260). 

Possibility  of  deriving  useful  Information  from  the  View. — The  older 
authorities  lay  it  down  that  the  view  must  be  such  that  the  jury  can  derive 
useful  information  from  it,  and  that  where,  from  the  condition  of  the  body, 
such  information  cannot  possibly  be  afforded  to  the  jury,  or  if  there  be 
danger  of  infection  by  digging  it  up,  the  inquest  ought  not  to  be  held  by 
the  coroner,  but  by  justices  of  the  peace,  who,  without  viewing  the  body, 
may  take  the  inquest  by  the  testimony  of  witnesses  (5  Eep.  110;  2  Hawk., 
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P.  C,  c.  9,  s.  23).  But  this  rule,  which  was  reasonable  in  former  times,  is 
now  practically  obsolete,  because  a  body,  which  can  give  very  little  useful 
information  to  jurors  casually  "viewing"  it,  may  afford  most  material 
information,  positive  and  negative,  on  post-mortem  examination  by  a 
medical  expert;  and  therefore  it  is  by  the  possibility  of  obtaining  such 
information  that  the  coroner  is  guided  in  deciding  whether  an  inquest 
should  be  held. 

How  conducted. — It  is  not  now  necessary  for  the  oath  to  be  administered, 
or  the  inquest  conducted,  within  view  of  the  body ;  nor  for  the  coroner  to 
be  present  when  the  jury  view,  nor  for  all  the  jurors  to  view  at  the  same 
time.  It  is  sufficient  if  the  coroner  and  all  the  jurors  view  the  body  at  the 
first  sitting  {R.  v.  Ingham,  1864,  5  B.  &  S.  257).  But  the  view  and 
the  rest  of  the  inquest  proceedings  must  be  taken  within  the  jurisdiction  of 
the  coroner  holding  the  inquest  (see  s.  7). 

Obstructing  Coroner  or  Jury. — It  is  a  misdemeanour  to  resist  or  obstruct 
the  coroner  or  jury  in  the  view  or  the  inquiry,  or  to  destroy  or  dispose  of 
the  dead  body  in  any  way,  with  intent  to  prevent  an  inquest  being  held  on 
it,  provided  that  the  inquest  is  one  which  the  coroner  is  justified  in  holding 
{B.  V.  Price,  1883,  12  Q.  B.  D.  247 ;  B.  v.  Stephenson,  1884, 13  Q.  B.  D.  331). 
As  to  what  inquests  a  coroner  is  justified  in  holding,  see  supra,  p.  417. 

Exhuming  Body  for  purpose  of  holding  an  Inquest. — A  body  may  be 
disinterred  for  the  purpose  of  holding  an  inquest  on  it — (1)  By  order  of  the 
coroner  where  no  inquest  has  already  been  held,  or  only  an  insufficient  one, 
i.e.  one  that  is  null  and  void  (2  Hawk.,  P.  C,  c.  9,  s.  23) ;  (2)  by  order 
obtained  from  the  Home  Secretary ;  (3)  by  order  of  the  Court  under  sec.  6 
{infra,  p.  429) ;  (4)  by  order  of  the  Court  where  an  inquisition  has  been 
quashed  otherwise  than  under  sec.  6  {B.  v.  White,  1860,  3  El.  &  El.  137; 
B.  V.  Carter,  1876,  13  Cox  C.  C.  220 ;  B.  v.  Coulson,  1891,  55  J.  P.  262). 

If  time  permits,  perhaps  the  most  usual  as  well  as  the  safest  course  for 
the  coroner  to  adopt,  when  he  wishes  to  hold  an  inquest  on  a  body  already 
buried,  is  to  obtain  an  order  for  exhumation  from  the  Home  Secretary,  thus 
securing  himself  against  possible  expense  and  other  consequences  of  acting 
on  his  own  responsibility.  But  this  may  involve  delay,  and  the  coroner 
may  feel  it  his  duty  to  act  independently,  and  issue  a  warrant  for  immediate 
exhumation  by  virtue  of  his  office,  addressed  to  the  churchwardens  and 
overseers  (or  as  the  case  may  be)  of  the  parish  where  the  body  is  buried. 
(For  form  of  such  warrant,  see  Jervis,  Appendix,  Form  45,  5th  ed.)  The 
coroner  ought  only  to  exercise  this  power  within  a  reasonable  time  after 
the  death.  Fourteen  days  has  been  suggested  as  a  reasonable  time  (2  Hawk., 
P.  C,  c.  9,  s.  25).  Seven  months  has  been  held  to  be  too  long  {B.  v. 
Clerk,  1701,  1  Salk.  377). 

No  second  Inquest  can  he  held  except  hy  Order  of  the  Court. — A  coroner  has 
no  power  to  hold  a  second  inquest  on  a  body  on  which  a  valid  inquest 
has  been  already  held,  unless  the  first  is  quashed,  and  a  second  one  ordered 
by  the  Court  {B.  v.  White,  1860,  3  El.  &  El.  137).  Should  he  do  so,  the 
second  inquisition  will  be  quashed. 

Attendance  and  Examination  of  Witnesses — Coroners  Poivers  in  respect 
of. — The  coroner  shall  examine  on  oath  touching  the  death,  all  persons  who 
tender  their  evidence  respecthig  the  facts,  and  all  persons  having  knowledge 
of  the  facts,  whom  he  thinks  it  expedient  to  examine  (s.  4  (1)). 

It  is  the  duty  of  all  persons  who  have  knowledge  of  the  circumstances 
attending  the  death  to  appear  as  witnesses  at  the  inquest.  This  would 
appear  to  include  medical  witnesses,  so  far  as  they  can  speak  to  matters  of 
fact,  apart  from  opinions  as  experts.     A  juror  may  be  sworn  as  a  witness, 
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and  give  evidence,  but  it  is  better  that  a  witness  sliould  not  be  sworn  on  the 
jury.  Usually  the  persons  who  are  believed  to  be  able  to  give  material 
evidence  are  summoned  to  attend  by  the  coroner's  officer. 

If  this  summons  is  neglected,  the  coroner,  as  judge  of  a  Court  of  record, 
may  on  proof  of  due  service  of  the  summons,  issue  his  warrant  against  the 
witness  for  contempt  of  the  summons  (Form  27,  Jervis,  Appendix,  5th  ed.), 
and  cause  him  to  be  apprehended  and  brought  to  the  Court  in  custody  of  a 
constable,  and  may  commit  him  for  contempt  if  he  refuses  to  give  evidence. 
{Form  28,  Jervis,  Appendix,  5th  ed.)  Or  in  lieu  of  commitment  the 
•coroner  may  fine  the  witness  forty  shillings,  under  sec.  19  (2)  (see  infra, 
p.  424).  If  a  witness  when  in  Court  refuses  to  be  sworn,  or  when  sworn 
refuses  without  lawful  excuse  to  answer  a  question  put  to  him,  the  coroner, 
-as  judge  of  a  Court  of  record,  may  conmiit  him  for  contempt  of  Court,  or, 
imder  sec.  19  (2),  may  line  the  witness  forty  shillings.  A  witness  mis- 
conducting himself  in  Court  in  any  way  may  be  committed  for  contempt. 

Execution  of  Coroner  s  Warrant.^The  coroner's  summons  or  warrant  to 
compel  attendance  of  a  witness  may  be  executed  within  the  jurisdiction  by 
any  constable.  A  witness  outside  the  jurisdiction  can  be  compelled  to 
attend  by  a  Crown  Office  subpoena.  But  it  is  the  practice  of  some  coroners 
to  serve  their  warrant  on  such  witnesses  by  sending  their  own  officer  to  serve 
and  execute  the  warrant  in  person,  on  the  ground  that  the  coroner  has  a 
right,  by  common  law,  if  not  by  statute,  to  summon  witnesses  from  any  part 
of  the  United  Kingdom.  There  is  no  direct  decision  on  this  practice,  and 
its  legality  seems  to  be  doubted  by  Jervis  (p.  87,  5th  ed.). 

Production  of  Documents. — A  witness  failing  to  produce  any  documents 
in  his  possession  which  are  likely  to  be  useful  to  the  inquiry,  may  be 
<3ompelled  to  do  so  by  a  Crown  Office  subpoena  duces  tecum — or  it  may  be 
possible  to  deal  with  him  for  contempt. 

Coroners  Statutory  Powers  are  in  addition  to  Common  Law  Powers. — 
The  statutory  power  to  fine  a  juror  or  witness  is  in  addition  to,  not  in 
derogation  of,  any  power  the  coroner  may  possess  independently  of  the 
statute  for  compelling  any  person  to  appear  and  give  evidence  before  him 
on  any  inquest  or  other  proceeding,  or  for  punishing  any  person  for  contempt 
of  Court  in  not  so  appearing  and  giving  evidence,  with  this  qualification, 
that  a  person  shall  not  be  fined  by  a  coroner  under  the  statute  and  also 
be  punished  under  the  power  of  a  coroner  independently  of  the  statute 
<s.  19(3)). 

Procedure  for  levying  Fines. — ^Where  a  coroner  imposes  a  fine  he  must 
send  a  certificate  of  the  amount  and  cause  of  the  fine  to  the  clerk  of  the 
peace  of  the  place  in  which  the  person  fined  resides,  on  or  before  the  first 
day  of  the  next  Quarter  Sessions,  and  must  cause  a  copy  of  this  certificate  to 
be  served  on  the  person  fined  by  leaving  it  at  his  residence.  The  fine  is 
then  to  be  levied  and  treated  in  all  respects  as  if  it  had  been  part  of  the 
fines  imposed  at  the  Quarter  Sessions  (s.  19  (4)). 

Where  a  recognisance  is  forfeited  at  an  inquest,  the  procedure  is  the 
same  as  in  the  case  of  a  fine  imposed  (s.  19  (5)). 

Attendance  and  Evidence  of  Persons  in  custod,y  or  under  suspicion. — Where 
a  person  whose  evidence  is  desired  is  in  custody,  application  may  be  made, 
under  16  &  17  Vict.  c.  30,  s.  9,  to  the  Home  Secretary  or  to  one  of  the 
judges  of  the  High  Court  at  chambers,  who,  if  they  see  fit  to  do  so,  may 
order  such  person  to  be  brought  before  the  coroner  to  be  examined  as  a 
witness. 

It  is  usual  to  apply  to  the  Home  Secretary,  and  the  order  for  the 
compulsory  attendance  of  the  prisoner  will  generally  be  made  by  him,  if 
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the  person  in  custody  is  not  charged  with  an  offence  connected  with  the 
death  of  the  person  on  whose  body  the  inquest  is  to  be  held.  If,  however, 
the  prisoner  is  charged  with  such  an  offence,  the  order  for  his  compulsory 
attendance  will  not  generally  be  made,  but  under  a  recent  (1894)  order 
of  the  Home  Secretary  the  prisoner  is  to  be  informed  by  the  governor  of 
the  gaol  of  the  date  of  the  inquest,  and  allowed  to  attend  if  he  desires 
to  do  so. 

Cautioning  Suspected  Persons. — Any  prisoner  so  attending  the  inquest, 
and  any  witness  suspected  of,  or  likely  to  be  charged  by  the  inquest  jury 
with,  causing  the  death  of  the  person  on  whom  the  inquest  is  being  held, 
should  be  cautioned  by  the  coroner  that  he  is  not  bound  to  give  evidence  or 
make  any  statement,  but  that  if  he  elects  to  do  so,  whatever  he  says  will  be 
taken  down  in  writing,  and  may  be  used  either  for  or  against  him  (  Wakley 
V.  Cooke,  1849,4  Ex.  Eep.  511).  If  the  witness  elect  to  give  evidence  or  make 
a  statement  on  oath  after  such  caution,  he  may  be  cross-examined  thereon 
{R.  V.  Gauihrop,  1895,  59  J.  P.  377).  But  he  cannot,  of  course,  be  compelled 
to  answer  any  question  the  answer  to  which  might  tend  to  expose  him  to  a 
criminal  charge.  The  coroner  may  require  to  be  satisfied  that  there  is 
reasonable  ground  to  apprehend  danger  to  the  witners  from  his  being 
compelled  to  answer  {R.  v.  Boyes,  1861,  1  B.  &  S.  311). 

Statement  on  Oath  hy  Person  charged. — The  examination  before  the 
coroner  is  the  only  opportunity  of  making  a  statement  on  oath  or  submitting 
to  cross-examination  at  present  allowed  by  the  law  to  a  person  charged  with 
causing  the  death,  statements  made  before  the  magistrates  or  at  the  trial 
not  being  on  oath.  It  seems,  however,  that  the  coroner  is  under  no  legal 
obligation  to  give  notice  of  the  inquest  to  the  gaoler. 

Examination  to  he  conducted  hy  Coroner. — It  is  the  duty  of  the  coroner  to 
examine  each  witness  himself,  and  at  the  end  of  his  examination  he  should 
ask  the  jury  if  they  desire  any  further  questions  put.  Persons  interested  in 
the  inquiry,  or  their  representatives,  are  then  generally  allowed  to  question 
the  witness,  subject  to  the  coroner's  discretion.  But  such  persons  cannot 
claim  this  as  of  r^ght.  They  have  no  locus  standi,  and  are  only  allowed  the 
privilege  if,  in  the  coroner's  opinion,  such  a  course  may  assist  the  inquiry. 
But  all  persons  who  have  any  material  evidence  to  offer,  whether  for  or 
against  a  suspected  person,  should  be  heard  as  witnesses. 

Adjourning  the  Inquest. — The  coroner  may  adjourn  the  inquiry  at  any 
stage  for  any  reasonable  cause,  such  as  to  secure  the  attendance  of  a  witness, 
or  to  enable  a  post-mortem  examination  to  be  made,  or  for  want  of  time  to 
finish  the  inquiry.  The  adjournment  may  be  to  the  same  or  any  other 
convenient  place,  and  for  any  reasonable  time,  and  the  inquiry  may  be 
re-adjourned  as  often  as  the  coroner  in  his  discretion  may  see  fit  (2  Hawk., 
P.  C,  c.  9,  s.  25).  But  too  frequent  adjournments,  or  adjournments  to  incon- 
venient places,  are  improper  (Comb.  386).  The  time  and  place  of  holding  the 
adjourned  inquiry  must  be  stated  at  the  time  of  adjournment,  and  tlie 
Court  must  be  held,  or  at  least  formally  opened,  on  the  appointed  day, 
and  re-adjourned  if  necessary;  otherwise  the  proceedings  drop  {R.  v.  Payn, 
1864,  34  L.  J.  Q.  B.  59). 

Binding  over  Jury  and  Witnesses  to  apjjcar'  at  Adjourned  Inquest. — The 
jurors  and  witnesses  should  be  bound  over  in  their  own  recognisances  to 
attend  the  adjourned  inquest  at  the  time  and  place  appointed.  The  coroner 
may  require  sureties  in  addition  (see  iiifra,  p.  428). 

General  Rules  of  Evidence — how  far  applicahle. — The  rules  of  evidence 
are  the  same  in  Coroners'  Courts  as  in  ordinary  Courts  of  justice,  with  this 
important  qualification,  that  inasmuch  as  the  coroner's  inquest  is  an  inquiry, 
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not  a  trial,  and  that  there  is  no  issue  and  no  accused  person,  and  the  finding 
of  the  jury  is  not  final,  the  rules  of  evidence  cannot  be  applied  so 
strictly  as  in  an  ordinary  trial  of  an  issue  between  parties.  Mr.  Justice 
Wills,  when  charging  the  grand  jury  in  the  case  known  as  "  the  Crewe 
Murder  Case"  (ii'ep.  Cor.  Soc,  1893-94),  is  reported  to  have  said:  "The 
coroner  is  fettered  by  no  precise  rules  of  evidence  .  .  .  and  can  oftentimes 
collect  evidence,  facts,  and  statements  which,  whether  or  not  they  are 
ultimately  capable  of  being  turned  into  evidence  against  the  parties  who 
are  to  be  put  upon  their  trial,  are  often  very  valuable  as  affording  clues.  If 
the  coroner  rejected  evidence  which  lay  before  him  on  the  supposition  that 
he  was  in  the  position  of  a  judge  who  had  to  try  a  prisoner,  and  that  the 
same  wide  rules  of  exclusion  of  evidence  which  might  act  ag-ainst  an 
individual  in  the  dock  applied,  he  would  throw  away  much  of  the 
remaining  usefulness  of  that  institution.  The  coroner's  inquisition  could 
not  be  too  thoroughly  understood.  It  amounted  to  nothing  more  than  the 
finding  of  a  true  bill  by  the  grand  jury." 

Verdict  should  not  he  founded  on  Evidence  inadmissible  at  Trial. — 
But  in  considering  the  criminal  responsibility  of  any  particular  person, 
the  coroner  should  point  out  to  the  jury  what  parts  of  the  evidence  are 
admissible  against  that  person.  And  although  the  finding  of  the  jury 
cannot  be  set  aside  on  the  ground  that  there  was  no  evidence  to  support  it 
{B.  V.  Ingham,  1864,  5  B.  &  S.  257),  still  the  coroner  ought  to  warn  the 
jury  against  bringing  in  a  verdict  founded  on  evidence  which  will  clearly 
be  inadmissible  at  the  subsequent  trial. 

Again,  as  there  are  no  parties  to  the  record,  and  no  record  at  all  until 
tlie  verdict  is  recorded,  husband  and  wife  are  competent  witnesses  against 
each  other,  and  compellable  to  prove  any  fact  not  directly  tending  to 
incriminate  the  other.  But  for  the  reason  above  given  a  verdict  ought 
not  to  be  founded  on  such  evidence  unsupported. 

Statements  not  on  Oath. — All  evidence,  including  that  of  peers  and 
children,  should  be  given  on  oath  or  affirmation  (see  s.  4  (1)).  But  state- 
ments not  on  oath  are  often  made,  and  may  be  useful  in  affording  a  clue  for 
the  examination  of  sworn  witnesses.  Such  statements  should  not  be 
treated  as  evidence,  and  should  be  disregarded  by  the  jury  in  arriving  at  a 
verdict.  The  mere  reception  of  such  statements  as  evidence  has  been  held 
insufficient  ground  for  quashing  an  inquisition  {B.  v.  Ingham,  1864,  5  B.  & 
S.  257).  But  if  it  could  be  shown  that  the  jury  relied  on  such  statements 
in  arriving  at  a  verdict,  it  is  probable  the  inquisition  would  be  quashed 
{B.  V.  Coroner  of  Staffordshire,  1864,  10  L.  T.  650). 

Impro'per  Bcjection  of  Evidence. — On  the  other  hand,  the  rejection  of 
evidence  which  ought  to  have  been  admitted  may  be  a  ground  for  quashing 
an  inquisition  and  ordering  a  fresh  inquest  to  be  held,  if  the  Court  can  see 
that  to  do  so  will  forward  the  ends  of  justice  {B.  v.  Carter,  1876,  13  Cox 
C.  C.  220).  But  before  the  Court  will  order  a  fresh  inquiry  there  should 
be  some  evidence  suggested  which  was  not  already  given  to  show  that  the 
jury  might  have  reasonably  come  to  another  conclusion  {B.  v.  Coulson,  1891> 
55  J.  P.  261). 

Depositions  in  Cases  of  Murder  or  Manslaughter. — It  is  the  duty  of  the 
coroner,  in  a  case  of  murder  or  manslaughter,  to  put  into  writing  the  state- 
ment on  oath  of  those  who  know  the  facts  and  circumstances  of  the  case,  or 
so  much  of  such  statement  as  is  material,  and  any  such  deposition  shall  be 
signed  by  the  witness  and  also  by  the  coroner  (s.  4  (2)).  The  depositions 
should  be  read  over  to  the  witness  before  being  signed  by  him  (B.  v. 
Plummer,  1844,  1  Car.  &  Kir.  600).     These  depositions  are  to  be  delivered 
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to  the  proper  officer  of  the  Court  in  ^yhich  the  trial  is  to  be  (s.  5  (3))  (see 
infra,  p.  428).  Faihire  to  comply  with  these  provisions  is  punishable  by 
such  fine  as  to  the  Court  seems  meet  (s.  9).  Copies  of  the  depositions  (and 
of  the  inquisition)  are  to  be  supphed  to  the  person  charged  in  the  inquisi- 
tion if  he  requires  them,  on  payment  (s.  18  (5)). 

The  coroner  is  not  required  to  take  the  depositions  in  writing  except  in 
cases  of  murder  or  manslaughter.  But  as  it  is  impossible  in  most  cases  to 
say  what  the  verdict  will  be  before  the  inquiry  is  completed,  the  only  safe 
course  is  to  adopt  writing  in  all  cases. 

Particulars  to  he  set  forth  in  the  Inquisition. — After  viewing  the  body 
and  hearing  the  evidence,  the  jury  shall  give  their  verdict  and  certify  it  by 
an  inquisition  in  writing,  setting  forth,  so  far  as  such  particulars  have  been 
proved  to  them,  who  the  deceased  was,  and  how,  when,  and  where  the 
deceased  came  by  his  death,  and,  if  he  came  by  his  death  by  murder  or 
manslaughter,  the  persons,  if  any,  whom  the  jury  find  to  have  been  guilty 
of  murder  or  manslaughter,  or  of  being  accessories  before  the  fact  to  such 
murder  (s.  4  (3)).  The  jury  shall  also  inquire  of  and  find  the  particulars 
for  the  time  being  required  by  the  Eegistration  Acts  to  be  registered  con- 
cerning the  death  (s.  4  (4)). 

Summing  up  and  Verdict. — If  he  thinks  it  necessary,  the  coroner  sums 
up  the  evidence  and  explains  the  law  applicable  to  the  case.  A  coroner  is 
not  liable  to  an  action  for  slander  for  any  words  spoken  by  him  in  the 
course  of  the  inquest,  his  Court  being  a  Court  of  record  (see  infra,  p.  432). 
Questions  of  fact  are  to  be  determined  by  the  jury ;  questions  of  law  are 
decided  by  the  coroner.  The  jury  should  deliberate  upon  their  finding  in 
private,  and  announce  it  publicly  (see  In  re  Mitchclstown  Inquisition,  1888, 
22  L.  E.  Ir.  279). 

The  coroner  ought  to  direct  the  jury  as  to  the  verdict  which,  in  point  of 
law,  follows  from  their  finding  as  to  the  facts.  But  it  seems  that  the 
coroner  is  bound  to  accept  the  presentment  of  the  jury,  if  they  persist  in  it, 
however  absurd  or  contrary  to  the  law  it  may  be  (Comb.  386,  8th  of  Will. 
&  Mary),  and  in  the  exercise  of  their  judicial  functions  the  jurors  are  not 
answerable  to  any  power  in  the  State. 

Disagreement  of  the  Jury. — If  the  jury  are  not  unanimous,  the  verdict 
of  a  majority  consisting  of  not  less  than  twelve  is  sufficient.  This  is  the 
rule  at  common  law,  and  it  is  implied  in  sec.  4  (5)  and  sec.  18  (1).  But  in 
case  twelve,  at  least,  of  the  jury  do  not  agree  on  a  verdict,  the  coroner  may 
either  exercise  his  common  law  power  of  detaining  the  jury  as  long  as  he 
thinks  fit,  and  adjourning  the  inquest  from  place  to  place  until  a  verdict  is 
returned,  or  he  may,  under  sec.  4  (5),  adjourn  the  inquest  to  the  next 
sessions  of  oyer  and  terminer  or  gaol  delivery  held  for  the  county  or  place 
in  which  the  inquest  is  held,  where  they  are  charged  by  the  judge ;  and  if, 
after  that,  twelve  of  them  fail  to  agree  on  a  verdict,  they  may  be  discharged 
by  the  judge  without  giving  a  verdict. 

Adjournment  to  the  assizes  can  generally  be  avoided  by  the  jury  finding 
such  particulars  as  they  are  agreed  upon  {e.g.  those  required  for  registration 
purposes),  and  leaving  open  the  questions  on  which  they  are  not  agreed. 

Proceedings  upon  Inquisition  charging  Person  with  Murder  or  Man- 
slaughter.— Where  a  coroner's  inquisition  charges  a  person  with  the  offence 
of  murder  or  manslaughter,  or  of  being  accessory  before  the  fact  to  a 
murder  (which  latter  offence  is  in  this  Act  included  in  the  expression 
"  murder  "),  the  following  enactments  apply : — 

(1)  The  coroner  shall  issue  his  warrant  for  arresting  or  detaining  such 
person  (if  such  warrant  has  not  previously  been  issued)  (s.  5  (1)) ;  and 
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(2)  Shall  bind  by  recognisance  all  such  persons  examined  before  him  as 
know  or  declare  anything  material  touching  the  said  offence,  to  appear  at 
the  next  Court  of  oyer  and  terminer  or  gaol  delivery  at  which  the  trial  is  to 
be,  then  and  there  to  prosecute  or  give  evidence  against  the  person  so 
charged  (s.  5  (1)). 

(3)  Where  the  offence  is  manslaughter  the  coroner  may,  if  he  thinks  fit, 
accept  bail  by  recognisance  with  sufficient  sureties  for  the  appearance  of  the 
person  charged  at  the  next  Court  of  oyer  and  terminer  or  gaol  delivery  at 
which  the  trial  is  to  be,  and  thereupon  such  person,  if  in  the  custody  of  an 
officer  of  the  Coroner's  Court,  or  under  a  warrant  of  commitment  issued  by 
such  coroner,  sliall  be  discharged  therefrom  (s.  5  (2)).  Such  recognisances 
are  to  be  taken,  as  far  as  circumstances  permit,  in  one  of  the  forms  con- 
tained in  the  2nd  Schedule  to  C.  A.,  1887  (s.  18  (4)). 

Where  the  jury  have  found  a  verdict  of  murder,  the  coroner  has  no 
power  to  bail.  Only  the  High  Court  can  grant  relief  in  tliis  case,  on  appli- 
cation for  a  writ  of  habeas  corpus,  and  the  Court  will  be  guided  by  the 
facts  and  circumstances  of  the  case  as  disclosed  by  the  depositions  (see 
Jervis,  5th  ed.,  p.  46).  Formerly  the  coroner  had  no  power  to  bail  even  in 
manslaughter. 

(4)  The  inquisition,  depositions,  and  recognisances,  together  with  a 
certificate  under  his  hand  that  the  same  have  been  taken  before  him,  must 
be  delivered  by  the  coroner  to  the  proper  officer  of  the  Court  in  which  the 
trial  is  to  be,  before  or  at  the  opening  of  the  Court  (s.  5  (3)).  But  see 
Prosecution  of  Offences  Act,  1879,  s.  5.  For  penalty  on  failure  to  comply 
with  these  provisions,  see  sec.  9,  and  infra,  p.  431. 

Recognisances  and  Sureties  for  Appearance  of  Witness. — A  witness  who 
refuses  to  enter  into  recognisance  pursuant  to  sec.  5  (1)  {siiprd)  may  be 
dealt  with  by  the  coroner  for  contempt. 

And  it  seems  that  a  coroner  may  order  a  witness  to  find  sureties  in 
addition  to  his  own  recognisance,  if  there  is  reasonable  ground  for  believing 
that  the  latter  may  not  be  sufficient  security  for  the  witness's  appearance  at 
the  trial,  or  even  at  an  adjourned  inquest ;  and  that,  if  the  sureties  are  not 
forthcoming,  the  coroner  may  commit  the  witness  to  gaol  for  safe  custody. 
This  course  has  recently  been  followed  in  London  on  two  occasions  by  one 
of  the  coroners,  without  question  by  the  Court  or  the  law  officers  of  the 
Crown  or  counsel  for  the  witness  {Rep.  Cor.  Sac,  1894-95,  p.  27,  and 
1895-96,  p.  44). 

Form  of  the  Inquisition. — The  inquisition  must  be  under  the  hands,  and  in 
the  case  of  murder  or  manslaughter  also  under  the  seals,  of  the  jurors  who 
concur  in  the  verdict,  and  of  the  coroner  (s.  18  (1)).  It  need  not,  except  in 
the  case  of  murder  or  manslaughter,  be  on  parchment,  and  it  may  be  partly 
written  and  partly  printed,  and  may  be  in  the  form  contained  in  the 
schedule  of  the  C.  A.,  1887,  or  to  the  like  effect,  and  the  statements  therein 
may  be  made  in  precise  and  ordinary  language  (s.  18  (2)).  But  if  an 
inquisition  qualifies  the  finding  of  manslaughter  by  a  statement  of  the 
ground  of  the  finding,  and  that  statement  shows  no  legal  ground  for  it,  the 
inquisition  is  bad  on  the  face  of  it,  and  may  be  quashed  {R.  v.  Clerk  of 
Assize  of  Oxford  Circuit,  [1897]  1  Q.  B.  370). 

Murder  includes /t;/o  de  se,  and  the  inquisition  in  a  case  oifelo  de  se  has 
been  quashed  for  not  being  on  parchment  (R.  v.  Whalley,  1849,  7  Dow.  & 
L.  317). 

Amending  Inquisition. — If  in  the  opinion  of  the  Court  having  cog- 
nisance of  the  case  an  inquisition  finds  sufficiently  the  matters  required  to 
be  found  thereby,  and  wliere  it  charges  a  person  with  murder  or  man- 
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slaughter  sufficiently  designates  that  person  and  the  offence  charged,  the 
inquisition  shall  not  be  quashed  for  any  defects,  and  the  Court  may  order 
it  to  be  amended  if  of  opinion  that  the  defect  is  not  material  to  the  merits 
of  the  case,  and  that  the  defendant  will  not  be  prejudiced  in  his  defence  on 
the  merits.  And  for  this  purpose  the  Court  may  postpone  the  trial  and 
respite  the  recognisances  taken  before  the  coroner  (s.  20  (1)  and  (2)). 

The  statutory  power  of  amending  for  defects  other  than  insufficiency  in 
the  designation  of  the  person  or  the  offence  charged  is  limited  to  the  Court 
before  which  the  trial  is  to  be.  But  the  jurisdiction  of  the  Queen's  Bench 
Division  to  quash  an  inquisition  for  irregularity  on  the  face  of  it  is  not 
touched  by  sec.  20  of  the  C.  A.,  1887,  and  that  Court  will  quash  an  inquisi- 
tion where  either  the  person  or  the  offence  charged  is  insufficiently  designated 
(E.  V.  Directors  of  Great  Western  Railway,  1888,  20  Q.  B.  D.  410 ;  E.  v. 
Clerk  of  Assize  of  Oxford  Circuit,  [1897]  1  Q.  B.  370). 

The  finding  "  Nos  certe  credimus  esse  causam  mortis "  has  been  held 
bad  as  being  expressed  as  matter  of  belief  instead  of  certainty  {Anon.,  1696, 
12  Mod.  Ca.  112). 

Amending  Certificate  of  Finding  of  Jury. — The  coroner  has  no  power  to 
amend  the  inquisition.  But  under  37  &  38  Vict.  c.  88,  s.  36,  if  satisfied  on 
oath  or  statutory  declaration  that  there  is  an  error  of  fact  or  substance  in 
his  certificate  (other  than  an  error  relating  to  the  cause  of  death),  the 
coroner  may  certify  the  nature  of  the  error  and  the  true  facts  of  the  case, 
and  the  error  in  the  register  may  thereupon  be  corrected. 

Coroner's  Certificate  for  Registration  of  Death. — After  the  termination  of  an 
inquest  the  coroner  must  send  the  registrar  of  deaths  such  certificate  of  the 
finding  of  the  jury  as  is  required  by  the  Kegistration  Acts  (s.  18  (3)). 

Order  for  Burial — A  coroner  upon  holding  an  inquest  upon  any  body 
may,  if  he  thinks  fit,  after  view  of  the  body,  by  order  under  his  hand, 
authorise  the  body  to  be  buried  before  verdict  and  before  registry  of  the 
death,  and  shall  deliver  such  order  to  the  relative  or  other  person  to  whom 
the  same  is  required  by  the  Kegistration  Acts  to  be  delivered ;  but,  except 
upon  holding  an  inquest,  no  order,  warrant,  or  other  document  for  the 
burial  of  a  body  shall  be  given  by  the  coroner  (s.  18  (6)). 

Ordering  of  Coroner  to  hold  Inquest. — (1)  Where  Her  Majesty's  High 
Court  of  Justice,  or  any  judge  thereof  (s.  6  (4)),  upon  application  made  by 
or  under  the  authority  of  the  Attorney-General,  is  satisfied  either — 

{a)  That  a  coroner  refuses  or  neglects  to  hold  an  inqiiest  which  ought 
to  be  held ;  or 

(b)  Where  an  inquest  has  been  held  by  a  coroner,  that  by  reason  of 
fraud,  rejection  of  evidence,  irregularity  of  proceedings,  insufficiency  of 
inquiry,  or  otherwise,  it  is  necessary  or  desirable,  in  the  interests  of  justice, 
that  another  inquest  should  be  held. 

The  Court  may  order  an  inquest  to  be  held  touching  the  said  death,  and 
may  order  the  coroner  to  pay  the  costs  of  the  application,  and  where  an 
inquest  has  been  already  held  may  quash  the  inquisition  on  that  inquest 
(s.  6  (1)). 

(2)  The  Court  may  order  that  such  inquest  shall  be  held  either  by  the 
said  coroner  or  by  another,  and  the  coroner  ordered  to  hold  the  inquest 
shall  for  that  purpose  be  deemed  to  be  the  said  coroner. 

(3)  Upon  any  such  inquest  it  shall  not  be  necessary  to  view  the  body, 
unless  the  Court  otherwise  order. 

Jwrisdiction  of  High  Court  to  quash  Inquisition  independently  of  sec.  6. — 
Application  to  quash  an  incjuisition,  on  the  face  of  it  defective,  may  be 
made  to  the  High  Court  independently  of  this  section  and  without  the 
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Attorney-General's  authority.  In  the  case  of  a  person  on  his  trial  on  such 
an  inquisition,  the  application  may  be  made  to  the  Court  before  whom  the 
trial  is,  and  should  be  made  before  plea  pleaded  (Fost.  C.  L.  231).  The 
jurisdiction  of  the  High  Court  to  quash  such  an  inquisition  is  not  touched 
by  the  above  section  (it.  v.  Directors  of  Great  Western  Railway,  1888,  20 
Q.  B.  D.  410). 

Grounds  held  sufficient  for  quashing  Inquisition. — With  regard  to  the 
quashing  of  inquisitions,  the  following  points  have  been  judicially  decided. 
An  inquest  may  be  quashed : — 

1.  Tor  want  of  jurisdiction  in  the  coroner  {Foxhall  v.  Barnett,  1853, 
23  L.  J.  Q.  B.  7). 

2.  For  objections  apparent  on  the  face  of  the  inquisition  {R.  v.  Directors 
of  Great  Western  Railway,  1888,  20  Q.  B.  D.  410 ;  R.  v.  Clerk  of  Assize  of 
Oxford  Circuit,  [1897]  1  Q.  B.  370). 

3.  For  misconduct  of  coroner  or  jury  {R.  v.  Hcthersal,  1685,  3  Mod.  80), 
e.g.  fraudulent  misdirection  by  coroner  {R.  v.  Wakefield,  1718,  1  Stra.  69); 
taking  some  of  the  jury  off  with  a  view  to  get  a  particular  verdict  from  the 
remainder  {R.  v.  Siukeley,  1701,  12  Mod.  493). 

4.  Where  there  has  been  no  view  of  the  body,  or  the  view  was  such  that 
from  the  state  of  the  body  no  information  could  be  derived  from  the  view 
{R.  V.  Bond,  1716,  1  Stra.  22). 

5.  Where  there  has  been  a  miscarriage  of  justice  in  consequence  of  the 
exclusion  of  evidence  which  might  have  thrown  light  upon  the  matter  {R. 
V.  Carter,  1876,  13  Cox  C.  C.  220). 

6.  Where  the  adjourned  inquest  was  not  held  on  the  day  to  which  it 
was  adjourned,  and  therefore  the  proceedings  were  at  an  end  {R.  v.  Payn, 
1864,  34  L.  J.  Q.  B.  59). 

Grounds  held  insufficient. — On  the  other  hand,  the  Court  has  refused  to 
quash  an  inquisition — 

1.  On  account  of  the  reception  of  evidence  not  on  oath,  no  mischief 
having  resulted,  and  the  jury  having  found  their  verdict  on  the  other 
evidence  only  (R.  v.  Coroner  of  Staffordshire,  1864,  10  L.  T.  650 ;  R.  v. 
Ingha7n,  1864,  5  B.  &  S.  257). 

2.  On  account  of  alleged  misdirection  of  jury  by  coroner,  on  finding  of 
jury  being  incomplete,  or  there  being  no  evidence  to  warrant  the  finding  of 
the  jury  (R.  v.  Ingham,  1864,  5  B.  &  S.  257). 

3.  On  account  of  principal  coroner  being  present  at,  but  taking  no 
part  in,  an  inquest  properly  commenced  by  his  deputy  {R.  v.  Perkin,  1845,  7 
Q.  B.  165). 

An  inquisition  taken  by  an  unauthorised  person  is  treated  as  a  nullity, 
which  it  would  be  superfluous  to  quash  {In  re  Daws,  1838,  8  Ad.  &  E.  936). 

Melius  Inquirendum. — Where  the  inquisition  is  quashed  otherwise  than 
under  sec.  6,  a  writ  of  melius  inquirendum  may  be  issued,  ordering  the 
coroner  to  institute  a  fresh  inquiry  swper  visum  corporis  with  a  fresh  jury 
(R.  V.  Carter,  1876,  45  L.  J.  Q.  B.  711 ;  and  see  Jervis,  p.  55,  5th  ed.). 

local  Jurisdiction  of  Coroners. — Formerly  all  the  coroners  for  a  county 
could  hold  inquests  indifferently  for  every  part  of  the  county.  But  under 
7  &  8  Vict.  c.  92,  counties  were  divided  into  districts,  to  each  of  which  a 
coroner  was  assigned,  with  the  exclusive  right  to  hold  inquests  in  his 
district. 

Division  of  Counties  into  Coroners'  Districts. — But  such  coroner  is  for  all 
other  purposes  to  be  considered  a  coroner  for  the  whole  county,  and  may 
hold  inquests  for  any  other  district  of  the  same  county  during  the  illness, 
incapacity,  or  unavoidable  absence  of  the  coroner  of  that  district,  but  not 
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otherwise.  Coroners'  districts,  and  the  rights  and  duties  of  coroners  in 
respect  of  such  districts,  are  preserved  by  sec.  43  of  the  C.  A.,  1887, 
and  by  sec.  5  of  the  Local  Government  Act,  1888,  which  alters  the  mode  of 
appointment  of  coroners. 

Deputy  Coroners. — Now,  however,  under  the  Coroners  Act,  1892,  the 
deputy  of  a  coroner  "  shall  act  as  the  coroner  "  while  the  office  is  vacant 
through  death  or  otherwise,  and  "  may  act  for  the  coroner  "  during  his  illness 
or  absence  (see  infra,  p.  436). 

Franchise  Coroners. — For  jurisdiction  of  admiralty  and  other  franchise 
coroners,  see  infra,  p.  435. 

Inquest  to  he  held  only  hy  Coroner  within  whose  Jurisdiction  the  Body  is 
lying. — The  coroner  only  within  whose  jurisdiction  the  body  of  a  person  upon 
whose  death  an  inquest  ought  to  be  holden  is  lying  shall  hold  the  inquest, 
and  where  a  body  is  found  in  the  sea,  or  in  any  creek,  river,  or  navigable 
canal  within  the  flowing  of  the  sea,  where  there  is  no  deputy  coroner  for  the 
jurisdiction  of  the  Admiralty  of  England,  the  inquest  shall  be  held  only  by 
the  coroner  having  jurisdiction  in  the  place  where  the  body  is  first  brought 
to  land  (s.  7  (1)). 

Jurisdiction  in  Boroughs. — The  coroner  of  a  borough  has  exclusive  juris- 
diction within  the  borough,  except  in  Admiralty  cases  (s.  7  (2)).  But  a 
prison  belonging  to  a  county,  although  situated  within  a  borough,  is  within 
the  jurisdiction  of  the  coroner  for  the  county,  and  not  the  coroner  of  the 
borough  (B.  v.  Bohinson,  1887,  19  Q.  B.  D.  322).  Boroughs  which  have  not 
a  separate  Court  of  Quarter  Sessions  are  within  the  jurisdiction  of  the 
coroner  of  the  county  in  which  the  borough  is  situated  (s.  7  (3)). 

Liabilities  of  Coroners  :  Bemoval  and  Funishment  of  Coroner. — The  Lord 
Chancellor  may,  if  he  thinks  fit,  remove  any  coroner  from  his  office,  for 
inability  or  misbehaviour  in  the  discharge  of  his  duty  (s.  8  (1)).  The  Lord 
Chancellor  is  the  sole  judge  of  what  constitutes  inability  or  misbehaviour 
(for  instances,  see  Jervis,  p.  59,  5th  ed.). 

The  method  of  procedure  for  procuring  the  removal  of  a  coroner  from 
his  office  is  to  move  before  the  Lord  Chancellor,  upon  affidavits,  for  a  rule 
nisi,  calling  on  the  coroner  to  show  cause  why  he  should  not  be  removed. 
Such  a  motion  may  be  made  at  the  instance  of  any  person. 

The  question  of  the  legality  of  any  act  or  order  of  the  coroner  may  be 
raised  by  an  application  for  an  order,  in  the  nature  of  a  mandamus,  before 
the  High  Court  (see  Short  and  Mellor's  Fractice  of  the  Crown  Office,  1890, 
p.  32). 

By  sec.  8  (2)  extortion,  corruption,  wilful  neglect  of  duty,  or  misbehaviour 
in  the  discharge  of  it,  are  constituted  misdemeanours,  and  the  Court  before 
whom  a  coroner  is  found  guilty  of  such  misdemeanour  may,  in  addition  to 
any  other  punishment,  remove  him  from  office. 

These  provisions  are  not  in  any  manner  to  prejudice  or  affect  the  juris- 
diction over  coroners  of  the  Lord  Chancellor  or  the  High  Court  existing 
independently  of  the  C.  A.,  1887  (s.  35). 

Fine  on  Coroner  for  neglect  as  to  Inquisition,  Depositions,  and  Becognisances, 
etc. — If  a  coroner  fails  to  comply  with  the  provisions  of  the  C.  A., 
1887,  with  respect  to  the  delivery  of  the  inquisition,  or  to  the  taking  and 
delivery  of  the  depositions  and  recognisances  in  the  case  of  murder  or  man- 
slaughter, the  Court  may,  in  a  summary  manner,  impose  such  fine  upon  the 
coroner  as  to  the  Court  seems  meet  (s.  9). 

Coroner  not  to  act  as  Solicitor  and  as  Coroner  in  same  Case. — A  coroner 
shall  not  by  himself  or  his  partner,  directly  or  indirectly,  act  as  solicitor  in 
the  prosecution  or  defence  of  a  person  for  an  offence  for  which  such  person 
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is  charged  by  an  inquisition  taken  before  him  as  coroner,  whether  such 
person  is  tried  on  that  inquisition  or  on  any  bill  of  indictment  found  by  a 
grand  jury  (s.  10  (1)).  If  a  coroner  acts  in  contravention  of  this  section,  he 
shall  be  deemed  guilty  of  misbehaviour  in  the  discharge  of  his  duty  (s.  10 
(2)).  And  the  Court  before  whom  such  person  is  tried  may  impose  on  a 
coroner  appearing  to  the  Court  to  act  in  contravention  of  this  section  such 
fine,  not  exceeding  £50,  as  to  the  Court  seems  fit  (s.  10  (3)). 

By  virtue  of  sec.  35,  the  High  Court  might  also  treat  the  offence  as 
contempt,  and  the  Lord  Chancellor  might  remove  the  offender  from  his 
office  under  sec.  8. 

Actions  against  Coroner. — The  Coroner's  Court  being  a  Court  of  record, 
the  coroner  comes  under  the  general  rule,  of  great  antiquity,  that  no  action 
will  lie  against  a  judge  of  record  for  any  matter  done  by  him  in  the  exercise 
of  his  judicial  functions,  and  not  exceeding  the  limits  of  his  jurisdiction — 
as,  for  instance,  trespass  in  turning  a  person  out  of  Court  (Garnett  v. 
Ferrand,  1827,  6  Barn.  &  Cress.  611),  or  slander  in  summing  up  (Thomas 
V.  Churton,  1862,  B.  &  S.  475).  But  for  acts  done  in  excess  of  his  juris- 
diction a  coroner  is  civilly  liable  {Foxhall  v.  Barnett,  1853,  2  El.  &  Bl. 
928). 

Medical  Witnesses  and  Post- Mortem  Examinations:  Coroner  may  Sum- 
mo7i  Medical  Witnesses  and  direct  Performance  of  Post-Mortem  Examina- 
tion.— Where  it  appears  to  the  coroner  that  the  deceased  was  attended 
at  his  death  or  during  his  last  illness  by  any  legally  qualified  medical 
practitioner,  the  coroner  may  summon  such  practitioner  as  a  witness ; 
but  if  it  appears  to  the  coroner  that  the  deceased  person  was  not 
attended  at  his  death  or  during  his  last  illness  by  any  legally  qualified 
medical  practitioner,  the  coroner  may  summon  any  legally  qualified  medical 
practitioner  who  is  at  the  time  in  actual  practice  in  or  near  the  place  where 
the  death  happened,  and  any  such  medical  witness  as  is  summoned  in 
pursuance  of  this  section  may  be  asked  to  give  evidence  as  to  how,  in  his 
opinion,  the  deceased  came  to  his  death  (s.  21  (1)). 

The  coroner  may,  either  in  his  summons  for  the  attendance  of  such 
medical  witness,  or  at  any  time  between  tlie  issuing  of  that  summons  and 
the  end  of  the  inquest,  direct  such  medical  witness  to  make  a  post-mortem 
examination  of  the  body  of  the  deceased,  with  or  without  an  analysis  of 
the  contents  of  the  stomach  or  intestines. 

Provided  that  where  a  person  states  upon  oath  before  the  coroner  that 
in  his  belief  the  death  of  the  deceased  was  caused  partly  or  entirely  by  the 
improper  or  negligent  treatment  of  a  medical  practitioner  or  other  person, 
such  medical  practitioner  or  other  person  shall  not  be  allowed  to  perform 
or  assist  at  the  post-mortem  examination  of  the  deceased  (s.  21  (2)). 

Afajority  of  Jury  may  require  Coroner  to  Summon  another  Medical 
Witness  named  hy  them. — If  a  majority  of  the  jury  sitting  at  an  inquest 
are  of  opinion  that  the  cause  of  death  has  not  been  satisfactorily  explained 
by  the  evidence  of  the  medical  practitioner  or  other  witnesses  brought 
before  them,  they  may  require  the  coroner  in  writing  to  summon  as  a 
witness  some  other  legally  qualified  medical  practitioner  named  by  them, 
and,  further,  to  direct  a  post-mortem  examination  of  the  deceased,  with  or 
without  an  analysis  of  the  contents  of  the  stomach  or  intestines,  to  be 
made  by  such  last-mentioned  practitioner,  and  that  whether  such  examina- 
tion has  been  previously  made  or  not,  and  the  coroner  shall  comply  with 
such  requisition,  and  in  default   shall  be  guilty  of   a  misdemeanour  (s. 

21(3))- 

Coroner  may  Summon  more  than  one  Medical   Witness  if  he  deems  it 
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expedient. —  It  Las  been  contended  by  local  authorities  on  several  occasions 
that  the  coroner  has  no  power  to  call  more  than  one  medical  witness  unless 
required  by  the  jury  to  do  so  under  the  above  subsection  (3).  The  question 
was  referred  to  the  Lord  Chancellor  in  February  1894,  and  also  to  the 
Home  Secretary  in  April  1895,  and  in  both  cases  the  opinion  was  expressed 
that  the  coroner's  power  is  not  so  limited  (see  Bep.  Cor.  Soc.  for  1894-95, 
p.  39). 

The  Lord  Chancellor  said  coroners  ought  to  be  aware  that  they  have 
authority  to  examine  such  medical  witnesses  as  they  may  deem  it  ex- 
pedient to  summon  independently  of  sec.  21  (3)  (see  also  sec.  4  (1)  and 
sec.  26). 

Fees  to  Medical  Witnesses. — A  legally  qualified  medical  practitioner  who 
has  attended  at  a  coroner's  inquest  in  obedience  to  a  summons  of  the 
coroner  under  this  Act  shall  be  entitled  to  receive  such  remuneration  as 
follows,  that  is  to  say — 

{a)  For  attending  to  give  evidence  at  any  inquest  whereat  no  post- 
mortem examination  has  been  made  by  such  practitioner,  one  guinea ;  and 

(&)  For  making  a  post-mortem  examination  of  the  deceased,  with  or 
without  an  analysis  of  the  contents  of  the  stomach  or  intestines,  and  for 
attending  to  give  evidence  thereon,  two  guineas : 

Provided  that — 

(1)  No  fee  shall  be  paid  for  a  post-mortem  examination  performed 
without  the  previous  direction  of  the  coroner : 

(2)  When  an  inquest  is  held  on  the  body  of  a  person  who  has  died  in  a. 
county  or  other  lunatic  asylum,  or  in  a  public  hospital,  infirmary,  or  other 
medical  institution,  or  in  a  building  or  place  belonging  thereto,  or  used  for 
the  reception  of  patients  thereof,  whether  the  same  be  supported  by  endow- 
ments or  by  voluntary  subscriptions,  the  medical  officer,  whose  duty  it 
may  have  been  to  attend  the  deceased  person  as  a  medical  officer  of 
such  institution  as  aforesaid,  shall  not  be  entitled  to  such  fee  or  remunera- 
tion (s.  22). 

This  proviso  has  given  rise  to  much  difference  of  opinion  as  to  the 
institutions  to  which  it  applies.  The  only  decision  on  the  question  is  that 
in  Don  Bavaud  v.  Morrison  (Times,  March  31,  1885),  in  which  it  was  held 
that  a  workhouse  infirmary  comes  within  the  proviso.  But  the  London 
County  Council  having  been  advised  by  counsel  in  a  contrary  sense,  allows 
the  payment  of  fees  to  medical  officers  of  these  institutions. 

No  provision  is  made  under  this  section  or  elsewhere  for  extraordinary 
medical  investigations,  or  for  any  higher  fee  than  two  guineas.  When  such 
investigations  become  necessary,  the  coroner  must  obtain  the  consent  of  hig 
paymasters — which  may  be  given  too  late — or  run  the  risk  of  being  sur- 
charged. The  Home  Office,  if  applied  to,  will  generally  order  such  investi= 
gations  to  be  undertaken  by  their  own  experts. 

Benalty  on  Medical  Bractitioner for  Neglecting  to  obey  Coronet-' s  Summons.- — ■. 
Where  a  medical  practitioner  fails  to  obey  a  summons  of  a  coroner  issued  in 
pursuance  of  this  Act,  he  shall,  unless  he  shows  a  good  and  sufficient  reason 
for  not  having  obeyed  the  same,  be  liable  on  summary  conviction  on  the 
prosecution  of  the  coroner,  or  of  any  two  of  the  jury,  to  a  fine  not  exceeding 
£5  (s.  23). 

This  section  gives  power  to  any  two  of  the  jury  to  intervene  independr 
ently  of  the  coroner.  It  would  seem  also  to  extend  to  the  case  of  failure  to 
comply  with  the  coroner's  order  to  make  a  post-mortem  examination,  the 
enforcement  of  which  does  not  seem  to  be  directly  provided  for  elsewhere, 
though  it  is  submitted  that  it  niiglit  be  dealt  with  as  a  contempt  of  Court, 
VOL.  III.  28 
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For  all  other  purposes  the  powers  conferred  on  the  coroner  by  sec.  19  being 
applicable  to  all  witnesses  will  generally  be  found  most  effective. 

Removal  of  Body  for  Fost-Mortem  Examination. — By  the  Public  Health 
Act,  1875,  the  sanitary  authority  is  empowered  to  provide  and  maintain  a 
proper  place  for  the  reception  of  dead  bodies  during  the  time  required  to 
conduct  any  post-mortem  examination.  When  such  a  place  has  been  pro- 
vided, the  coroner  may  order  the  removal  of  a  dead  body  to  and  from  it  for 
the  purpose  of  such  examination,  the  cost  of  the  removal  being  deemed  part 
of  the  expenses  of  holding  the  inquest  (s.  24). 

If  no  mortuary  has  been  provided  it  is  the  common  law  duty  of  the 
parish  officers  to  find  some  place  for  the  deposit  of  a  body  found  dead 
pending  the  inquest,  and  it  has  been  suggested  that  such  a  body  may  be  left 
at  the  house  of  the  churchwarden  of  the  parish.  Innkeepers  are  not  bound 
to  receive  a  dead  body. 

Coroner  s  Bight  to  remove  Bodies  for  Inquest :  Counsel's  Opinion. — The 
^coroner's  right  to  order  the  removal  of  a  body  from  the  place  where  it 
;is  lying  to  a  place  more  convenient  for  the  purposes  of  an  inquest,  is  often 
-questioned,  by  friends  and  others,  but  apparently  has  never  been  directly 
raised  before  any  tribunal  competent  to  settle  it.  In  1896  certain  differences 
of  opinion  having  arisen  between  the  corporation  of  Southampton  and  the 
borough  coroner  with  regard  to  the  right  of  the  latter  to  order  the  removal 
of  bodies  from  private  houses  to  the  mortuary  when  no  post-mortem 
examination  was  intended  to  be  made,  the  following  questions  were  sub- 
mitted by  the  Coroners'  Society  to  two  eminent  Queen's  Counsel  and  the 
then  recorder  of  Southampton  : — 

"  1.  Has  the  coroner  any  right,  and  if  so  what  right,  to  remove  bodies  for 
the  purposes  of  his  inquest,  independently  of  any  right  to  remove  to  a 
particular  place  for  the  purposes  of  a  post-mortem  examination  ? 

"  2.  Has  he  the  right  to  remove  such  bodies  to  the  public  mortuary  ? " 

Counsel  gave  it  as  their  opinion  that — 

1.  The  coroner  has  a  general  right  to  remove  a  body  on  which  an 
inquest  is  to  be  held  to  a  place  convenient  for  the  holding  of  such  inquest. 

'They  considered  that  in  many  cases  it  would  be  impossible  for  a  coroner 
^and  his  jury  to  perform  their  duties  without  such  a  power,  e.g.  the  duty  of 
viewing.  It  must  be  left  to  the  discretion  of  the  coroner  to  decide  in  what 
cases  the  power  should  be  exercised ;  the  improper  exercise  of  his  power 
may  be  good  ground  of  complaint  against  the  coroner,  but  it  affords 
no  argument  against  its  existence.  Obstruction  of  the  coroner  in  the 
execution  of  his  office  in  this  respect,  as  in  others,  is  an  indictable 
misdemeanour. 

Counsel  thought  it  worth  pointing  out  that  so  absolute  is  the  power  of 
the  coroner  over  a  dead  body,  that  he  may  even  of  his  own  mere  authority 
order  it  to  be  exhumed  after  it  has  been  buried. 

2.  Counsel  were  also  of  opinion  that  the  coroner  may  remove  a  body  to 
the  public  mortuary. 

(See  Bep.  Cor.  Soc.  for  1895-96,  p.  25.) 

Fees  and  Disbursements  payable  by  Coroner  on  holding  Inquest. — The 
local  authority  may  make,  and  from  time  to  time  alter,  a  schedule  of  fees 
and  disbursements  (other  than  the  fees  payable  to  medical  witnesses  under 
sec.  22)  which  on  the  holding  of  an  inquest  may  lawfully  be  paid  and  made 
by  the  coroner ;  and  immediately  after  the  termination  of  the  proceedings 
the  coroner  shall  pay  the  fees  of  every  medical  witness,  not  exceeding  the 
fees  fixed  by  sec.  22,  and  all  expenses  reasonably  incurred  in  and  about  the 
holding  of  the  inquest,  not  exceeding  the  sums  set  forth  in  the  schedule  for 
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the  time  being  in  force  under  sec.  25,  and  such  sums  shall  be  repaid  to  the 
coroner  in  manner  provided  by  the  Act  (s.  25  and  s.  26). 

Franchise  Coroners. — As  to  franchise  coroners  generally,  see  supra, 
Pt.  I.,  p.  415.  The  two  principal  franchise  coroners  are  the  coroner  of 
the  Admiralty  of  England  and  the  coroner  of  the  Queen's  household. 

The  Coroner  of  the  Admiralty. — The  president  of  the  Admiralty  Division 
of  the  High  Court  is  the  coroner  of  the  Admiralty  of  England  (see  Jervis, 
p.  103,  5th  ed.).  His  exclusive  jurisdiction  and  that  of  his  deputies  extends 
to  matters  within  the  duty  of  the  coroner  arising  on  the  open  sea ;  and  he 
has  a  concurrent  jurisdiction  with  the  county  coroner  upon  arms  of  the  sea, 
and  upon  rivers  that  are  arms  of  the  sea,  that  How  and  reflow  and  bear 
great  ships,  but  this  does  not  apply  to  deaths  which  happen  in  small 
vessels  but  to  great  ships  only  (2  Hale,  P.  C.  15,  16,  54).  Where  the  juris- 
diction of  the  county  or  borough  coroner  is  concurrent  with  that  of  the 
Admiralty,  the  coroner  who  first  obtains  possession  of  the  body  may  hold 
the  inquest,  and  if  he  do  so  the  authority  of  the  other  is  determined. 

The  Coroner  of  the  Queens  Household. — The  coroner  of  the  Queen's 
household  is  appointed  by  the  Lord  Steward  for  the  time  being,  and  has 
exclusive  jurisdiction  in  respect  of  inquests  on  persons  whose  bodies  are 
lying  within  the  limits  of  any  of  the  Queen's  palaces  or  within  the  limits  of 
any  other  house  where  Her  Majesty  is  then  demurrant  and  abiding  in  her 
own  royal  person,  notwithstanding  the  subsequent  removal  of  Her  Majesty 
from  such  palace  or  house.  The  limits  of  such  palace  or  house  are  deemed 
to  extend  to  any  place  within  the  curtilage  of  such  palace  or  house,  but  not 
further.  The  jurors  on  an  inquest  held  by  the  coroner  of  the  Queen's 
household  consist  of  officers  of  the  household.  The  inquisition,  depositions, 
and  recognisances  are  delivered  by  the  coroner  to  the  Lord  Steward.  Save 
as  specially  provided  in  sec.  29,  the  coroner  of  the  Queen's  household  is 
subject  to  the  law  relating  to  coroners  in  like  manner  as  any  other 
franchise  coroner  (s.  29). 

Inquest  on  Treasure  Trove. — A  coroner  shall  continue  as  heretofore  to 
have  jurisdiction  to  inquire  of  treasure  that  is  found,  who  were  the 
finders,  and  who  suspected  thereof ;  and  the  provisions  of  this  Act  shall, 
so  far  as  consistent  with  the  tenor  thereof,  apply  to  every  such  inquest 
(s.  36). 

"  Treasure  trove  is  where  any  gold  or  silver  in  coin,  plate,  or  bullion 
is  found  concealed  in  a  house,  or  in  the  earth,  or  other  private  place,  the 
owner  thereof  being  unknown,  in  which  case  the  treasure  belongs  to  the 
king,  or  his  grantee  having  the  franchise  of  treasure  trove "  (Chitty  on 
Prerogative,  p.  152). 

The  coroner  has  no  jurisdiction  to  determine  a  question  of  title 
between  the  Crown  and  any  other  claimant  (A.-G.  v.  Moore,  [18931  1 
Ch.  676).  ^  ^  ^        ^ 

In  an  indictment  for  concealing  treasure  trove  it  is  not  necessary  to 
state  any  inquisition  before  the  coroner  as  to  the  title  of  the  Queen 
(B.  V.  Toole,  1867, 16  W.  R.  439).  Nor  in  an  indictment  which  charges  that 
the  prisoners  did  "unlawfully,  wilfully,  and  knowingly  conceal"  the  finding 
of  certain  treasure  trove  from  the  knowledge  of  the  Queen,  is  it  necessary 
to  allege  that  the  concealment  was  fraudulent  (E.  v.  Thomas,  L.  &  C. 
1861-65,  p.  313).  For  form  of  inquisition,  see  Jervis,  App.  Porm  8, 
5th  ed. 

Outlawry. — Outlawry,  though  obsolete,  is  not  abolished.  It  is  still  the 
duty  of  the  coroner  to  be  present  at  the  Sheriffs'  Court  to  pronounce 
judgment  of  outlawry  upon  the  exigent  after  quinto  exactus  (see  Jervis, 
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p.  123,  ed.  5).  The  last  reported  case  of  outlawry  appears  to  be  that  of 
Ex  parte  Stoffd,  1867,  L.  R  3  Ch.  240.  In  B.  v.  Yandell,  1792,  4  T.  E.  521, 
all  the  steps  in  outlawry  are  fully  reported. 

Deputy  Coroners. — The  statutory  law  relating  to  deputy  coroners  for 
counties  and  boroughs  is  now  wholly  contained  m  the  Coroners  Act,  1892, 
55  &  56  Vict.  c.  56,  which  is  to  be  construed  as  one  with  the  Coroners  Act, 
1887  (for  appointment  and  qualifications  of  deputy,  see  Pt.  I.,  supra, 
p.  416). 

Jurisdiction. — A  deputy  may  act  for  the  coroner  during  his  illness,  or 
during  his  absence  for  any  lawful  or  reasonable  cause,  or  at  any  inquest 
which  the  coroner  is  disqualified  for  holding,  but  not  otherwise  (C.  A., 
1892,  s.  1  (3)).  The  question  what  constitutes  lawful  or  reasonable 
cause  is  for  the  judge,  not  for  the  jury  {R.  v.  Johnson,  1873,  12  Cox  C.  C. 
264).  Absence  on  holidays  is  reasonable  cause  {ibid.),  and  absence  holding 
another  inquest  at  commencement  although  coroner  is  afterwards  present, 
is  lawful  cause  {R.  v.  Perkin,  1845,  7  Q.  B.  165). 

In  the  case  of  a  borough  coroner,  the  necessity  for  the  deputy's  acting 
is  to  be  certified  on  each  occasion  by  a  justice  of  the  peace,  such  certificate 
to  be  openly  read  to  every  inquest  jury  summoned  by  the  deputy  coroner, 
and  to  be  conclusive  evidence  of  his  jurisdiction  to  act  (C.  A.,  1892,  s.  1  (3)). 

Deputy  to  act  as  Coroner  during  Vacancy  of  Office. — The  deputy  of  a 
coroner  shall,  notwithstanding  the  coroner  vacates  his  office  by  death  or 
otherwise,  continue  in  office  until  a  new  deputy  is  appointed,  and  shall 
act  as  the  coroner  while  the  office  is  so  vacant,  and  one  certificate  may 
extend  to  the  period  of  the  vacancy,  and  he  shall  be  entitled  to  receive  in 
respect  of  the  period  of  the  vacancy  the  like  remuneration  as  the 
vacating  coroner  (C.  A.,  1892,  s.  1  (4)). 

For  the  purpose  of  an  inquest  or  act  which  a  deputy  of  a  coroner  is 
authorised  to  hold  or  do,  he  shall  be  deemed  to  be  that  coroner,  and  have 
the  same  jurisdiction  and  powers,  and  be  subject  to  the  same  obligations, 
liabilities,  and  disqualifications  as  that  coroner,  and  he  shall  generally  be 
subject  to  the  provisions  of  the  C.  A.,  1887,  and  to  the  law  relating 
to  coroners  in  like  manner  as  that  coroner.  The  inquisition  should 
be  described  as  taken  before  the  principal  and  signed  by  the  deputy  in  the 
name  of  the  principal  {R.  v.  Perkin,  supra). 

[Authorities. — All  the  principal  authorities  are  mentioned  in  the  text  of 
this  article.] 


Coi*pOra.t.ion. — Generally. — A  corporation  is  an  artificial  or  ficti- 
tious person.  Its  peculiarity  is  that  it  has  a  legal  existence  distinct  from 
that  of  the  sum  of  its  members.  Obviously  this  is  a  refined  conception 
not  belonging  to  a  rude  age.  It  was,  in  fact,  a  graft  from  the  Eoman  law, 
but  once  transplanted  it  rooted  itself  firmly  in  our  common  law,  and  such 
ideas  as  the  mystical  unity  of  the  Church,  the  perpetuation  of  an  office,  and 
the  use  of  a  seal  helped  to  familiarise  men's  minds  with  this  convenientj 
abstraction. 

Kinds  of  CorporatioTis. — Corporations  are  of  two  kinds — aggregate  andj 
sole.  Examples  of  a  corporation  aggregate  are  the  head  and  fellows  of  aj 
college,  the  dean  and  chapter  of  a  cathedral,  a  trading  company,  a  municipal 
corporation.  Examples  of  a  corporation  sole — which  is  a  sort  of  corporation] 
incarnate — are  the  sovereign,  a  bishop,  a  rector.  This  division — into  aggre- 
gate and  sole — rests  on  constitution.  Another  division — depending  on  the 
objects  to  which  the  corporation  is  dedicated — is  into  ecclesiastical  and  lay 
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Ecclesiastical  or  spiritual  corporations  are  such  as  an  abbot  and  convent, 
or  a  bishop.  Lay  corporations  are  either  civil  like  a  borough,  or  elee- 
mosynary like  a  college  or  hospital. 

Characteristics  of  a  Corporation. — The  distinguishing  characteristics  of  a 
corporation  are  :  (1)  Unity.  As  an  artificial  person  it  unites  and  personifies 
(in  the  case  of  a  corporation  aggregate)  a  group  of  changing  and  transitory 
individuals,  who,  for  the  time  being,  make  up  the  corporation.  (2)  Per- 
petual succession.  In  common  parlance  a  corporation  never  dies.  It  is 
endowed  with  immortality.  These  two  incidents  of  a  corporation,  unity — 
symbolised  by  a  common  seal — and  perpetuity,  constitute  its  great  merit  as 
a  juristic  conception.  On  its  incorporation  this  artificial  person  has  bestowed 
upon  it  a  quasi-baptismal  name,  and  in  this  corporate  name  the  corpora- 
tion can  sue  and  be  sued,  receive  and  hold  property,  and  do  any  act  which  is 
within  its  powers.  What  those  powers  are  will  depend  upon  the  incorporating 
Act,  charter,  deed  of  settlement,  or  other  instrument.  The  intention  of  a 
corporation  to  exercise  its  powers  or  to  do  any  act  it  evidences — being  an 
invisible  body — by  its  common  seal,  but  sealing  is  not  in  all  cases  necessary 
to  bind  it.  A  corporation  has,  as  consequential  to  its  institution,  a  power  to 
make  by-laws  for  regulating  its  affairs  and  the  relations  of  its  members, 
and  also  to  alter  and  repeal  such  by-laws  as  occasion  may  require.  It  can  elect 
members  and  oflicers,  and  in  all  that  it  does  the  act  of  the  majority  is  deemed 
the  act  of  the  corporation.     A  bare  majority  is  for  this  purpose  sufficient. 

Liability  of  a  Corporation. — The  older  view  of  a  corporation  was,  that  as 
it  had  no  soul  and  no  body,  it  could  not  be  excommunicated  or  outlawed  ;  or 
commit  treason  or  felony,  or  beat  or  be  beaten,  or  act  as  an  executor,  but 
these  views  have  in  modern  days  been  much  modified.  A  corporation  may 
now  be  sued,  not  only  for  breach  of  contract,  but  for  tort — for  a  malicious 
prosecution  for  instance  {Henderson  v.  Midland  Rwy.  Co.,  1871,  25  L.  T.  881), 
or  a  malicious  libel  {Nevill  v.  Fine  Arts  Insurance  Co.,  [1895]  2  Q.  B.  156 ; 
Ranger  v.  Great  Western  Rwy.  Co.,  1855,  5  H.  L.  72),  or  for  fraud,  deceit, 
trespass,  or  assault  {Butler  v.  Manchester  and  Sheffield  Rwy.  Co.,  1888,  21  Q.  B, 
D.  207).  It  is  answerable  for  the  misfeasances  of  its  servants  {Green  v.  London 
Omnibus  Co.,  1859,  7  C.  B.  N.  S.  290);  it  may  have  the  scienter  imputed  to 
it  {Stiles  V.  Cardiff  Steam  Naviyation  Co.,  1864,  33  L.  J.  Q.  B.  318),  and  it 
may  be  indicted. 

Creation. — No  corporation  can,  by  the  law  of  England,  be  created  without 
the  consent  of  the  sovereign.  In  cases  of  corporations  existing  by  common 
law  or  prescription,  this  consent  is  implied  or  presumed.  In  corporations 
created  by  Koyal  Charter,  Letters  Patent,  or  Act  of  Parliament  it  is  ex- 
pressly given. 

Dissolution. — A  corporation  may  be  dissolved  (1)  by  Act  of  Parliament ; 
(2)  by  the  natural  death  of  all  the  members ;  (3)  by  surrender  of  its  fran- 
chise ;  and  (4)  by  forfeiture  of  its  charter. 

Visitor. — Every  corporation  has  its  visitor,  whose  business  it  is  to  correct 
abuses,  and  see  that  the  corporation  does  not  deviate  from  the  end  of  its 
institution.  The  ordinary  is  commonly  the  visitor  of  ecclesiastical  corpora- 
tions, the  king  of  civil,  and,  in  eleemosynary  corporations,  the  founder,  his 
heirs  or  assigns. 

Duty. — Corporations  are  now,  with  certain  exceptions,  liable  to  the 
corporation  duty  imposed  by  48  &  49  Vict.  c.  51,  as  an  equivalent  for  the 
death  duties  which  corporations  had  theretofore  escaped. 

[^Authorities. — Pollock  and  Maitland,  Hist.  Eng.  Law  ;  Grant  on  Corpora- 
tions ;  Blackstone.  See  also  Companies,  Chartered  ;  Company  ;  Municipal 
Corporations  ;  Kailway  Company.] 
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Corporations,  Forcigri. — The  right  of  foreign  companies  to 
carry  on  business  in  England  seems  to  be  unquestioned,  although  treaties 
have  been  concluded  between  this  and  several  other  countries  {e.g.  the 
Anglo-French  and  Anglo-Belgian  treaties  of  1862,  and  the  Anglo-Spanish 
treaty  of  1883),  entitling  companies  formed  in  accordance  with  the  laws  in 
force  in  either  of  the  two  contracting  States  to  exercise  "  all  their  rights  "  in 
the  dominions  of  the  other. 

Professor  Westlake  remarks  that  "  the  right  of  foreign  and  colonial 
corporations  to  carry  on  business  in  England,  without  any  authority  to  that 
effect  from  Parliament  or  Government,  has  now  passed  rmquestioned  for  so 
long  that  it  may  be  considered  to  be  established ;  and  it  is  a  very  exceptional 
instance  of  liberality"  {Private  International  Law,  p.  337). 

The  status  of  British  companies  in  foreign  countries  with  which  treaties 
have  been  contracted  depends  upon  the  construction  by  the  foreign  Court 
of  their  wording.  A  recent  decision  of  the  French  Court  of  Cassation  {La 
Construction  Ltd.)  has  shown  that  even  a  treaty  is  no  protection  to  a 
British  company  where  it  appears  to  have  been  formed  for  the  purpose  of 
taking  advantage  of  less  stringent  formalities  of  the  English  law  (see  Law 
Quarterly  Bevieio,  April  1897,  p.  115). 

The  essential  part  of  the  Anglo-French  Convention  of  1862  is  as 
follows : — "  The  high  contracting  parties  declare  that  they  mutually  grant  to 
all  companies  and  other  associations,  commercial,  industrial,  or  financial,, 
constituted  and  authorised  in  conformity  with  the  laws  in  force  in  either  of 
the  two  countries,  the  power  of  exercising  all  their  rights  and  of  appearing 
before  the  tribunals,  whether  for  the  purpose  of  bringing  an  action  or  for 
defending  the  same  throughout  the  dominions  and  possessions  of  the  other 
Power,  subject  to  the  sole  condition  of  conforming  to  the  laws  of  such 
dominions  and  possessions"  (Art.  1). 

The  Anglo-Belgian  Convention  is  in  the  same  terms.  The  Anglo- 
Spanish  Convention  contains  a  slight  variance,  granting  to  the  companies  in 
question  the  exercise  of  all  their  rights,  including  that  "  of  appearing  before 
tribunals,"  etc. 

As  to  Foreign  Companies,  see  ante,  p.  206.     See  also  preceding  article, 

COEPORATION. 

[AutJiorities. — Westlake,  Private  International  Law,  1890 ;  Dicey,  Con- 
fiict  of  Laivs,  1896;  Buckley  on  The  Companies  Acts,  1879.] 


Corporations,  IVIunicipal. — See  Municipal  Coepoeations. 


Corporeal  Hereditaments  are  tangible  things  which  descend, 
as  a  rule,  in  case  of  their  owner's  death  and  intestacy,  to  his  heir.  These 
are  land  and  all  things  (such  as  trees,  houses,  buildings,  mines  and  minerals) 
which  are  considered  in  law  as  forming  part  of  land.  The  classification  of 
things,  as  corj^oreal  or  incorporeal,  was  introduced  into  English  law  by 
Bracton  (fo.  7  &,  10  V),  who  borrowed  from  Azo  (Bracton  and  Azo,  Selden 
Society,  128-131)  the  distinction  taken  by  the  Eoman  jurists  (Gai.  Com.  ii. 
88, 12-14)  between  tangible  and  intangible  things,  the  latter  being  especially 
instanced  by  "  ea,  quce  in  jure  consistunt,"  or  things,  which  are  purely  matter 
of  right,  such  as  obligations.  But,  as  also  happened  in  the  case  of  the 
classification  of  actions  imported  from  Eoman  into  English  law,  the  division 
of  corporeal  from  incorporeal  things  was  soon  supported  by  reasons  wholly 
drawn  from  English  law.     Thus  we  find  that  Bracton  puts  his  borrowed 
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juristic  conception  to  practical  use  in  his  book  treating  of  acquiring  the 
ownershij)  of  things.     And  the  points  on  which  he  there  insists  are  that 
only  corporeal  things  can  be  the  object  of  actual  possession,  and  that  the 
ownership  of  such  things  is  principally  acquired  by  gift,  to  which  delivery 
of  possession  is  requisite,  whilst  of  incorporeal  things  there  can  be  no 
delivery  of  possession,  and  their  conveyance  is  therefore  necessarily  a  matter 
of  the  consent  of  giver  and  receivei'  (Bract,  fo.  10  &,  11  a,  38  h,  39  5,  51  h,  52  h, 
53  a).     And,  indeed,  throughout  Bracton's  w*ork  we  find  a  strong  contrast 
made  between  tlie  tangible  thing  (especially  the  land),  which  is  in  a  man's 
possession,  and  the  mere  right  either  to  have  land,  which  is  in  another's 
possession,  or  to  exercise  some  privilege  over  or  in  respect  of  land  in  others' 
possession  (see  Bract,  fo.  3  a,  7  h,  31,  39  a,  52,  53,  160  a,  220  &,  221,  222, 
262  &,  264  &,  434  5,  437  & ;  note  that  Bracton's  jus  merum  does  not  mean 
mere  right,  but  greater  right ;  Pollock  and  Maitland,  Jlist.  Eng.  Laio,  ii.  77 ; 
but  the  expression  "  mere  right "  is  advisedly  used  above  as  meaning  pure 
or  bare  right).     The  contrast  so  pointed  out  by  Bracton  took  deep  root  in 
English  law.     Thus   in   Britton,   incorporeal   things,   amongst   which   are 
classed  properties,  rights,  and  fees,  are  distinguished  by  the  fact  that  they 
do  not  admit  of  possession  or  delivery  of  possession,  and   are  therefore 
transferable  by  consent  of  the  parties  expressed  in  and  coupled  with  the 
delivery  of  a  writing  or  deed  (Britt.  liv.  ii.  ch.  ii.  s.  1 ;  ch.  ix.  ss.  1,  5 ; 
ch.  iii.  ss.  13,  14 ;  ch.  xxviii.  s.  8).     And  in  Littleton,  we  find  "  things  which 
pass  by  way  of  grant,  by  deed  made  in  the  country,  and  without  livery," 
contrasted  with  the  land  of  which  a  man  is  seised,  and  which  he  must 
transfer  by  feoffment  with  livery  of  seisin  (Litt.  ss.  592-628).     Here  we 
may   notice  that,   in   the   settled   common   law,   the  distinction    between 
corporeal  and  incorporeal  things  is  almost  entirely  confined  to  land  and  to 
rights,   which,   being   rights   to,   over,  or   in  relation  to  land,  follow   the 
same  course  of  descent  as  land.     Tlie  word  hereditaments  was  barely  in  use 
when  Littleton  wrote ;  but  the  things  which  he  contrasts  are  those  which 
pass,  on  their  owner's  death,  to  his  heir.     Lord  Coke  first  expressed  the 
common  law  classification  in  its  established  form,  speaking  of  liereditaments  as 
being  corporeal  or  incorporeal  (Co.  Litt.  6  a),  and  telling  us  of  the  division  of 
fee  or  inheritance  into  corporeal,  as  lands  and  tenements  which  lie  in  livery, 
and  incorporeal  which  lie  in  grant,  and  cannot  pass  by  livery  but  by  deed  (Co. 
Litt.  9  a).    The  nature  of  corporeal  hereditaments,  as  the  objects  of  possession, 
is  also  shown  by  the  rule  that  a  title  to  them  cannot  be  made  by  prescrip- 
tion (Plowd.  170 ;   Wilkinson  v.  rroud,  11  Mee.  &  W.  33 ;  see  Litt.  s.  310). 

Corporeal  hereditaments,  then,  may  be  otherwise  described  as  inherit- 
able things,  which  are  capable  of  actual  possession  and  of  transfer  by 
delivery  of  possession.  As  moveable  things  or  chattels  {q.v.)  came  to 
devolve  on  their  owner's  executors  or  administrators,  corporeal  heredita- 
ments were  confined  to  immoveable  things  or  land.  The  identity  of 
corporeal  hereditaments  with  land,  and  such  things  as  will  pass  under  the 
name  of  land,  is  well  shown  by  Sir  William  Blackstone.  "  Corporeal 
hereditaments,"  says  he  {Com.  ii.  17),  "consist  wholly  of  substantial  and 
permanent  objects ;  all  which  may  be  comprehended  under  the  general 
denomination  of  land  only.  For  land,  says  Sir  Edward  Coke,  comprehendeth 
in  its  legal  signification  any  ground,  soil,  or  earth  whatsoever ;  as  arable, 
meadows,  pastures,  woods,  moors,  waters,  marshes,  furzes,  and  heath.  It 
legally  includeth  also  all  castles,  houses,  and  other  buildings;  for  they 
consist,  saith  he,  of  two  things :  land,  which  is  the  foundation,  and  structure 
thereupon ;  so  that  if  I  convey  the  land  or  ground,  the  structure  or  build- 
ing passeth  therewith."     And  after  noticing  that,  on  account  of  the  per- 


440  COEPSE 

manent  and  immoveable  quality  of  land,  the  law  regards  waters,  such  as 
pools,  ponds,  or  rivers,  as  so  much  land  covered  with  water,  and  requires 
them  to  be  so  described  for  the  purpose  of  conveyance  or  recovery  of 
possession.  Sir  William  continues :  "  Land  hath  also,  in  its  legal  signification, 
an  indefinite  extent,  upwards  as  well  as  downwards.  Cujus  est  solum  ejus 
est  usque  ad  cmlum  is  the  maxim  of  the  law,  upwards ;  therefore,  no  man 
may  erect  any  building,  or  the  like,  to  overhang  another's  land ;  and,  down- 
wards, whatever  is  in  a  direct  line  between  the  surface  of  any  land  and  the 
centre  of  the  earth,  belongs  to  the  owner  of  the  surface ;  as  is  every  day's 
experience  in  the  mining  countries.  So  that  the  word  '  land '  includes  not 
only  the  face  of  the  earth,  but  everything  under  it  or  over  it.  And  there- 
fore if  a  man  grants  all  his  lands,  he  grants  thereby  all  his  mines  of  metal 
and  other  fossils,  his  woods,  his  waters,  and  his  houses,  as  well  as  his  fields 
and  meadows.  Not  but  the  particular  names  of  the  things  are  equally 
sufficient  to  pass  them,  except  in  the  instance  of  water ;  by  a  grant  of 
which,  nothing  passes  but  a  right  of  fishing ;  but  the  capital  distinction  is 
this,  that  by  the  name  of  a  castle,  messuage,  toft,  croft,  or  the  like,  nothing 
else  will  pass,  except  what  falls  with  the  utmost  propriety  under  the  term 
made  use  of ;  but  by  the  name  of  land,  which  is  nomen  generalissimum, 
everything  terrestrial  will  pass." 

Although  at  common  law,  corporeal  hereditaments  lay  in  livery,  that  is, 
were  transferable  only  by  feoffment  with  livery  of  seisin,  in  modern  times 
it  was  the  practice  to  convey  them  by  the  device  of  a  lease  and  release  {q.v.), 
which  avoided  the  necessity  of  any  actual  entry  on  the  land.  Corporeal 
hereditaments  were  first  made  directly  transferable  by  deed  only  by  an  Act 
of  1841  (Stat.  4  &  5  Vict.  c.  21 ;  see  also  7  &  8  Vict.  c.  76,  ss.  2,  13). 
And  it  is  now  enacted  by  the  Eeal  Property  Act,  1845  (Stat.  8  &  9 
Vict.  c.  106,  s.  2),  that  after  the  1st  of  October  1845  all  corporeal  tene- 
ments and  hereditaments  shall,  as  regards  the  conveyance  of  the  immediate 
freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery.  Corporeal 
hereditaments,  therefore,  now  no  longer  lie  in  livery  only,  but  are  also 
transferable,  like  incorporeal  hereditaments,  by  deed  of  grant.  And  since 
1845  it  has  been  the  regular  practice  so  to  transfer  them. 


Corpse. — The  common  law  recognises  no  right  of  ownership  in  a 
corpse,  or,  as  it  is  usually  phrased,  "  the  dead  body  of  a  human  being  is 
not  capable  of  being  stolen  "  (Steph.  Dig.  Crim.  Law,  5th  ed.,  252 ;  B.  v. 
ffai/nes,  1614,  12  Co.  Eep.  113;  2  East  P.  C.  652;  B.  v.  Sharpe,  1857, 
Dears.  &  B.  C.  C.  160).  And  in  case  of  theft  of  the  shroud  or  any  property 
buried  with  the  deceased,  the  property  must  not  be  described  as  that  of  the 
deceased,  but  may  be  described  as  that  of  his  executors  or  administrators, 
if  probate  or  letters  of  administration  have  been  granted  (2  Hale,  P.  C.  181);  or 
even  it  would  seem  though  they  have  not  been  granted,  (Wright  and  Pollock, 
Possession  at  C.  L.  128) ;  or,  failing  that,  as  the  property  of  the  president 
(naming  him)  of  the  Probate,  Divorce,  and  Admiralty  JDivision  (21  &  22 
Vict.  c.  95,  s.  19) ;  or  of  the  person  who  owned  the  shroud,  etc.,  when 
put  in  the  coffin  {Hayves'  case,  1614,  12  Co.  Eep.  113),  or  of  a  person 
unknown,  but  not  of  the  churchwardens  of  the  parish  in  which  the  offence 
was  committed  {Anon.  1794,  2  East,  P.  C.  652).  The  persons  bound  by  law 
to  bury  a  corpse  have  a  special  custody  of  it  for  that  purpose,  and  their  rights 
and  duties  cannot  in  law  be  overridden  by  any  bequest  by  the  deceased  of  his 
own  corpse,  or  any  special  directions  as  to  the  mode  of  its  disposition  {Foster 
V.  Dodd,  1867,  8  B.  &  S.  842 ;   Williams  v.  Williams,  1882,  20  Ch.  D.  659). 
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A  corpse  can  neither  be  conveyed,  attached,  taken  in  execution,  nor 
arrested  or  detained  for  debt,  although  the  contrary  theory  is  often  pro- 
pounded by  novehsts,  and  illegalities  of  this  kind  have  been  practised 
even  in  this  century  in  England  and  Ireland  {Jones  v.  Ashhurnham,  1804, 
4  East,  460).  Such  arrest  or  detention,  if  effected  by  a  gaoler  or  officer 
of  the  law,  is  a  misdemeanour  {B.  v.  Fox,  1841,  2  Q.  B.  246;  R.  v.  Scott, 
1842,  2  Q.  B.  248,  n.). 

It  is  a  common  law  misdemeanour  to  prevent  the  burial  of  a  corpse 
{B.  V.  Lynn,  1788,  2  T.  R.  793;  1  E.  R.  607;  B.  v.  Vann,  1851,  2  Den. 
Cr.  C.  325 ;  B.  v.  Sharpe,  1857,  Dears.  &  B.  C.  C.  160),  or  to  dispose  of  a 
corpse  so  as  to  prevent  a  coroner's  inquest  {B.  v.  Ste-phenson,  1884,  13 
Q.  B.  D.  331),  or  to  expose  a  naked  corpse  to  public  view  {B.  v.  Clark, 
1883,  15  Cox  C.  C.  171).  And  it  is  by  statute  a  misdemeanour  by  any 
secret  disposition  of  the  dead  body  of  a  newly-born  infant  to  conceal  the 
fact  of  its  birth  (24  &  25  Vict.  c.  100,  s.  60).  See  Birth,  Conceal- 
ment OF. 

Christian  burial  {q.v.)  is  the  ordinary  mode  of  disposing  of  a  corpse, 
but  cremation  is  not  unlawful,  unless  it  is  so  carried  out  as  to  amount  to  a 
nuisance  at  common  law  {B.  v.  Price,  1884,  12  Q.  B.  D.  247).  The  legal 
obligation  to  give  Christian  burial  has  been  held  to  be  incumbent  on  the 
executors,  husband,  widow  {Jenkins  v.  Tucker,  1788,  1  Bl.  H.  90),  parent, 
and  child,  and  even  on  a  householder  in  whose  house  the  deceased  died. 
And  it  is  at  common  law  a  misdemeanour  for  any  person  legally  bound 
to  bury  a  corpse  not  to  do  so  if  he  has  the  means  {B.  v.  Stewart,  1840, 
12  Ad.  &  E.  773,  778 ;  B.  v.  Vann,  1851,  2  Den.  Cr.  C.  325). 

Where  the  deceased  or  his  relations  are  too  poor  to  bury  him,  the 
duty  devolves  on  the  poor  law  authorities,  whether  the  death  takes  place 
within  or  without  a  workhouse  (Poor  Law  Acts,  1843,  7  &  8  Vict.  c.  101, 
8.  31,  and  1849,  12  &  13  Vict.  c.  103,  ss.  16,  17).  Their  powers  and 
duties  extend  to  pauper  idiots  (31  &  32  Vict.  c.  122,  s.  13),  and  to 
pauper  lunatics  (Lunacy  Act,  1890,  53  &  54  Vict.  c.  5,  s.  297).  See  Poor 
Law. 

Where  the  body  of  a  person  who  has  died  of  infectious  disease  is 
retained  in  a  room  where  persons  live  or  sleep,  or  any  dead  body  is 
retained  in  such  room  which  is  in  such  a  state  as  to  endanger  the  health  of 
the  inmates,  a  justice  of  tlie  peace,  on  a  certificate  signed  by  a  legally 
qualified  medical  practitioner,  may  order  the  removal  of  the  body  by,  and 
at  the  cost  of,  the  sanitary  authority  for  the  district  to  a  public  mortuary 
belonging  to  the  authority,  and  may  direct  its  burial  within  a  time 
specified  in  the  order  (38  &  39  Vict.  c.  55,  s.  142  ;  54  &  55  Vict.  c.  76, 
8.  89,  London).  More  stringent  provisions  are  contained  in  an  adoptive 
section  of  the  Public  Health  Act,  1890  (53  &  54  Vict.  c.  34,  s.  10). 
Obstruction  to  the  order  of  a  justice  is  punishable  on  summary  conviction 
by  a  penalty  not  exceeding  £5. 

If  the  friends  and  relatives  of  the  deceased  do  not  undertake  to  bury 
within  the  time  named,  the  duty  of  burial  devolves  on  the  relieving  officer 
at  the  expense  of  the  poor  rate,  but  he  is  entitled  to  recover  the  expense 
of  the  funeral  by  complaint  before  a  Court  of  summary  jurisdiction  from 
the  person  legally  liable. 

In  the  event  of  outbreaks  of  epidemics  or  infectious  diseases,  the  Local 
Government  Board  are  empowered  to  make  orders  for  the  speedy  burial  of 
persons  dying  therefrom.  As  to  dissection  of  corpses,  see  2  &  3  Will.  iv. 
c.  75,  and  B.  v.  Feist,  1858,  27  L.  J.  M.  C.  164.  (See  also  Burial 
Ground.) 
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Interference  without  lawful  authority  with  a  corpse  after  interment  in 
consecrated  ground  is  at  once  sacrilege  and  a  violation  of  the  rights  of 
the  person  in  whom  the  churchyard  is  vested.  It  is  also  a  misdemeanour 
(B.  V.  Zynn,  1788,  2  T.  K.  793 ;  1  K.  R  607  ;  B.  v.  Gilles,  1820,  B.  &  K. 
366,  n.) ;  and  it  was  under  this  common  law  rule  only  that  the  misdeeds 
of  body-snatchers  and  resurrectionists  could  be  punished  (see  Duffins  case, 
1818,  Euss.  &  E.  365).  It  is  immaterial  whether  the  purpose  of  removal  is 
gain  or  some  laudable  object  {R.  v.  Sharp,  1856,  Dears.  &  B.  C.  C.  160).  The 
Ecclesiastical  Courts  can  grant  faculties  for  the  removal  of  interred  remains, 
whether  for  sentimental  or  sanitary  reasons  {Rector,  etc.,  of  St.  Helen's, 
Bishopsgate  v.  Parishioners,  [1892]  Prob.  259).  But  the  faculty  is  granted 
only  with  a  view  to  their  reinterment  in  otlier  consecrated  ground,  and  not 
for  cremation  {In  re  Dixon,  [1892]  Prob.  386),  although  by  faculty 
cremated  remains  can  be  interred  in  a  church  even  when  it  is  closed  for 
burials  {In  re  Kerr,  [1894]  Prob.  284).  Where  Orders  in  Council  have 
been  made  under  the  Burial  Acts  for  removing  human  remains  under  a 
church,  a  faculty  is  still  also  necessary,  as  the  Acts  do  not  affect  the  juris- 
diction of  the  ordinary,  but  is  granted  as  of  course  {In  re  St.  Mary  at 
ZTt/^,  [1892]  Prob.  394;  In  re  St.  Michael,  Bassingham,{l^%Z'\  Prob.  233). 
A  similar  procedure  is  followed  where  disused  churchyards  are  used  for 
commercial  purposes  {In  re  St.  Nicholas,  Cole  Abbey,  [1893]  Prob.  69). 
The  powers  of  the  Ecclesiastical  Courts  are  not  confined  to  churchyards, 
but  by  sec.  26  of  the  Cemeteries  Clauses  Act,  1847,  10  &  11  Vict. 
c.  65,  extend  also  to  the  consecrated  part  of  a  cemetery. 

Where  a  corpse  is  not  interred 'in  consecrated  ground  its  disinterment 
is  unlawful,  without  a  licence  from  a  Secretary  of  State,  granted  by  the 
Home  Secretary,  whose  powers,  so  far  as  relates  to  disinterment  for 
inquest  or  inquiry  into  suspected  crime,  extend  also  to  consecrated  ground. 
He  has,  as  to  consecrated  ground,  concurrent  powers  with  the  ordinary, 
but  they  do  not  extend  to  ordering  reinterment  in  other  consecrated 
ground. 

Persons  removing  a  corpse  from  any  place  of  burial  without  licence 
are  liable,  on  summary  conviction,  to  forfeit  a  sum  not  exceeding 
£10  (20  &  21  Vict.  c.  81,  s.  26).  This  provision  does  not  apply  where 
a  faculty  has  been  obtained. 

The  coroner  was  entitled  at  common  law  to  direct  disinterment 
within  a  reasonable  time  after  burial  for  the  purposes  of  an  inquest,  or  of  a 
further  inquest  where  the  first  has  been  insufficient  {R.  v.  Clerh,  1702, 
Lord  Holt,  167  ;  R.  v.  Bond,  1716,  1  Str.  22  ;  Hawk.,  P.  C,  bk  ii.  c.  9,  s.  23  ; 
32  L.  J.  n.). 

{^Authorities. — Steph.  Dig.  Grim.  Law,  5th  ed.,  p.  252 ;  Archb.  Cr.  PI., 
21st  ed.,  369,  1071;  Euss.  on  Crimes,  6th  ed.,  vol.  i.  pp.  748,  934;  Little 
on  Burials,  2nd  ed.,  1894 ;  Phillimore,  Eccl.  Law,  2nd  ed.,  690.] 


Corpus  and  Income. — The  question  whether  a  particular 
receipt  or  payment  from  or  in  respect  of  property  which  is  held  by  or  in 
trust  for  two  or  more  owners  in  succession  is  corpus  or  capital  on  the 
one  hand,  or  income  or  interest  on  the  other,  frequently  gives  rise  to 
difficulties.  The  question  is  often  merely  one  of  construction  of  a  will  or 
settlement,  by  which  the  successive  interests  were  created,  but  it  has  also 
often  to  be  decided  by  general  principles,  so  far  as  they  can  be  gathered 
from  the  decided  cases.  In  this  article  it  is  assumed  that  there  is  nothing 
in  the  will  or  settlement  affecting  the  question  at  issue. 
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I.  Eeceipts. 

The  general  rule  is  obvious :  all  periodic  and  recurring  payments 
received,  which  leave  the  fund  intact,  are  income. 

Rents,  annuities,  and  other  periodical  payments  which  accrued  in  part 
before  the  death  of  a  testator  are  apportionable  under  the  Apportionment 
Act,  1870  (ss.  2  and  5).     See  Apportionment. 

(a)  Casual  profits  are  income,  e.r/.  fines  payable  on  the  renewal  of 
renewable  leaseholds  {Milks  v.  Milks,  1802,  6  Ves.  761) ;  fines  and  heriots 
derived  from  copyholds  (Brigstocko  v.  Brigstoc'ke,  1878,  8  Ch.  D.  357 ;  Earl 
Cowley  V.  Wollsky,  186G,  35  Beav.  640) ;  rents  or  royalties  from  open  mines 
and  quarries,  or  brickfields  worked  by  the  testator  {I.e.,  see  Dashivood  v. 
Magniac,  [1891]  3  Ch.  360).     See  also  Lewin  on  Trusts,  9th  ed.,  p.  767. 

(b)  Mines  and  Timber. — One-fourth  or  three-fourths  of  the  rents 
reserved  on  mining  leases  granted  under  the  Settled  Land  Act,  1^82, 
according  as  the  tenant  for  life  is  impeachable  for  waste  in  respect  of 
minerals  or  not  (s.  11),  and  one-fourth  of  the  proceeds  of  timber  ripe  for 
cutting,  and  cut  with  the  consent  of  the  trustees  of  the  settlement  or  of  the 
Court,  under  the  same  Act  (s.  35),  are  income.     See  {a). 

(c)  Profits  of  Business:  Bonus. — Where  trust  funds  are  retained  in  a 
business,  the  profits  earned  beyond  ordinary  interest  on  the  original  fund 
and  its  accretions  are  corpus  {In  re  Hill,  1881,  50  L.  J.  Ch.  551).  It  was 
formerly  the  custom  to  allow  the  interest  at  4  per  cent,  (see  last  case), 
but  in  some  recent  cases  it  has  been  allowed  at  3  per  cent,  only  {In  re 
Goodenough,  [1895]  2  Ch.  537 ;  In  re  Duhe  of  Cleveland's  Estate,  [1895]  2 
Ch.  542).  If  the  funds  are  improperly  retained,  the  rate  allowed  must  not 
exceed  that  obtainable  from  authorised  investments  (see  Brown  v.  Gellatly, 
1867,  L.  R.  2  Ch.  751). 

Where  the  testator's  capital  was  retained  in  a  business  in  which  he  had 
been  a  partner  in  order  to  complete  certain  contracts,  and  under  a  pro- 
vision to  that  effect  in  the  partnership  agreement,  the  tenant  for  life  was 
allowed  interest  at  4  per  cent,  on  the  amount  of  the  capital  at  the  death, 
from  that  time,  the  remainder  of  the  profits  earned  being  treated  as  corpus 
{Fearns  v.  Youvg,  1804,  9  Ves.  549).  And  in  a  case  where  the  settled 
property  was  a  share  in  a  partnership  undertaking,  and  all  the  profits 
earned  were  retained  in  the  business,  under  the  agreement,  until  some 
years  after  the  testator's  death,  the  whole  of  the  profits  were  treated  as 
corpus  {Straker  v.  Wilson,  1870,  L.  E.  6  Ch.  503 ;  Jackson  v.  Jackson, 
1869,  20  L.  T.  354). 

Profits  which  were  wholly  earned  during  the  life  of  the  testator, 
although  not  paid  until  after  his  death,  are  corpus  {Browne  v.  Collins,  1871, 
L.  R.  12  Eq.  586) ;  but  if  earned  partly  before  and  partly  after  his  death 
they  are  treated  as  income  without  apportionment  {I.e.,  Jhhotson  v.  Elam, 
1865,  L.  R.  1  Eq.  188).  Interest  payable  under  partnership  articles  in  lieu 
of  profits  earned  is  apportioned  {Ibhotson  v.  Elam,  siqira).  See  generally 
Seton  on  Decrees,  5th  ed.,  p.  1 830. 

A  bonus  paid  in  respect  of  the  shares  of  a  company  was  formerly 
treated  as  being  generally  corpus  {Paris  v.  Paris,  1804, 10  Ves.  185),  at  any 
rate  where  it  arose  from  a  division  of  floating  capital,  even  though 
originally  accumulated  out  of  profits  {Irring  v.  Houston,  1803,  4  Paton  Sc. 
App.  521 ;  see  Bouch  v.  Sproulc,  infra).  In  the  last  case  cited,  after  reviewing 
a  great  mass  of  conflicting  cases,  the  House  of  Lords  established  the 
rational  principle  that  what  a  tenant  for  life  is  to  take  under  an  ordinary 
bequest  of  shares  is  what  is  declared  as  dividends,  or  bonuses  in  the  shape 
of  dividends,  during  the  lifetime  of  the  tenant  for  life  (per  Lindley,  L.J.,  In 
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re  Armitage,  [1893]  3  Ch.  at  p.  346) ;  so  that  if  the  company  treat  a 
division  of  accumulated  profits  as  a  dividend,  and  not  as  a  capital  payment, 
it  is  to  be  taken  as  income  {In  re  Northage,  [1891]  60  L.  J.  Ch.  488 ;  In  re 
Malam,  [1894]  3  Ch.  578).  On  the  other  hand,  if  they  treat  it  as  a  capital 
payment,  e.g.  by  allocating  it  in  payment  of  a  new  issue  of  shares  {Bouch 
V.  SpToule,  1887,  12  App.  Cas.  385;  Lewin,  p.  768),  it  is  corpus.  And  the 
fact  that,  having  power  to  increase  their  capital,  they  do  not  purport  to 
exercise  the  power  on  or  before  declaring  a  bonus,  is  material  to  show  that 
the  payment  is  made  as  dividend  (see  Lord  Herschell's  judgment  in  Bouch 
v.  Sproule,  supra). 

A  reserve  fund  accumulated  from  profits  may  accordingly  be  income 
when  distributed  {In  re  Aylesbury,  1890,  45  Ch.  D.  237  ;  lubbock  v.  British 
Bank  of  South  Africa,  [1892]  2  Ch.  198).  A  surplus  beyond  the  capital 
of  the  company  received  upon  the  sale  of  its  undertaking  may  be  shown  to 
consist  either  wholly  or  in  part  of  undrawn  profits,  and  to  be  income  (In 
re  Bridgewater  Co.,  [1891]  2  Ch.  317),  or  if  it  has  been  treated  as  part  of  the 
capital,  to  be  corpus  {In  re  Armitage,  [1893]  3  Ch.  337). 

An  allotment  of  shares  to  the  old  shareholders,  and  the  profit  obtained 
by  the  sale  of  an  allotment  letter,  is  corpus  {In  re  Barton,  1868,  L.  E.  5  Eq. 
238;  In  re  Bromley,  1886,  55  L.  T.  145 ;  see  In  re  Malain,  [1894]  3  Ch.  578). 
And  if  an  income  payment  by  the  company  is  used  to  pay  for  the  shares  in 
part,  the  value  of  the  shares  must  be  apportioned  {I.e.).  See  further,  Buckley 
on  Companies,  7th  ed.,  p.  552. 

{d)  Property  which  ought  to  be  Converted. — Where  the  conversion  ought 
to  take  place  at  a  specified  time,  the  whole  actual  income  up  to  that  time 
is  to  be  treated  as  income,  but  only  so  much  of  the  actual  income  after- 
wards as  corresponds  to  such  interest  as  would  have  been  earned  by  the 
proceeds  of  the  conversion.  Where,  therefore,  there  was  an  immediate 
trust  for  conversion  and  no  power  to  postpone  it,  and  conversion  took  place 
without  undue  delay,  the  whole  actual  income  went  to  the  tenant  for  life 
{Ho^ie  V.  UHedonville,  [1893]  2  Ch.  361).     See  Seton,  p.  1419. 

The  executors  or  trustees  of  a  will  ought  in  the  common  case  to  convert 
personal  estate  within  one  year  from  the  testator's  death.  A  number  of 
distinctions  have  been  taken  as  to  the  share  of  the  actual  income  during 
such  year  to  which  the  tenant  for  life  is  entitled  in  the  absence  of  a 
direction  to  accumulate  or  other  indication  of  intention  in  the  will  (see 
Lewin  on  Trusts,  9th  ed.,  p.  322 ;  Seton,  p.  1419).  In  Allhusen  v.  Whittell 
(1867,  4  L.  E.  Eq.  295)  tlie  tenant  for  life  was  given  so  much  of  the  actual 
income  as  would  have  been  produced  by  an  investment  in  consols  at  the 
date  of  the  death. 

Where  wasting  securities  ought  to  be  converted  under  the  rule  in  Hoive 
V.  Lord  Dartmouth  (1802,  7  Ves.  137 ;  2  White  and  Tudor,  L.  C,  6th  ed., 
296,  6  E.  E.  96)  and  Dimes  v.  Scott  (1827,  4  Euss.  195 ;  28  E.  E.  46),  the 
actual  income  before  conversion  so  far  as  it  exceeds  ordinary  interest  is 
corpus  (Seton,  1417,  1420 ;  see  notes  to  Hoioe  v.  Lord  Dartmouth  in  White 
and  Tudor,  and  Wasting  Securities). 

If  a  limited  interest,  e.g.  a  lease,  to  the  actual  income  from  which  a 
tenant  for  life  is  entitled,  be  sold,  the  purchase -money  is  apportioned 
between  corpus  and  income  {Jeffryes  v.  Conner,  1861,  28  Beav.  328 ;  In  re 
Money's  Trusts,  1862,  31  L.  J.  Ch.  496).  If  no  principle  exists  for  a  fair 
apportionment,  the  trustees  of  a  settlement  ought  not  to  assent  to  the  sale 
{Rede  V.  OaTces,  1864,  32  Beav.  555 ;  4  De  G.,  J.  &  S.  505). 

{e)  Reversionary  Interests. — If  a  reversionary  interest,  to  the  income  of 
which  the  tenant  for  life  is  entitled,  is  sold,  the  amount  to  be  payable  to 
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him  is  ascertained  by  finding  what  sum,  together  with  compound  interest 
at  4  per  cent.,  would  amount  to  the  value  of  the  interest  when  it  is  due  to 
fall  in,  and  deducting  such  sum  from  the  price  {Chesterfield's  Trusts,  1883, 
24  Ch.  D.  643 ;  In  re  Godden,  1892,  W.  N.  155 ;  Seton,  p.  1421). 

(/)  Loss  on  Investments. — If  a  lump  sum  is  recovered,  e.g.  from  a  bankrupt 
mortgagor,  which  represents  in  part  capital  and  in  part  arrears  of  interest, 
it  is  apportioned  between  income  and  corpus  in  the  ratio  of  the  amount  of 
principal  due  to  the  amount  of  arrears  of  interest  {In  re  Iluhbuck,  [1896] 
1  Ch.  754).  In  the  case  cited  a  number  of  earlier  decisions,  in  which 
different  principles  of  apportionment  were  adopted,  are  referred  to  (see 
also  Lewin,  p.  1047 ;  and  In  re  Foster,  1890,  45  Ch.  D.  629). 

II.  Payments. 

Outgoings :  Repairs. — The  ordinary  outgoings  for  rents,  and  also  for 
repairs  and  such  improvements  as  the  tenant  for  life  chooses  to  make,  and 
as  are  not  authorised  by  the  Settled  Land  Acts  (see  Settled  Land  Acts) 
to  be  paid  out  of  capital  moneys,  are  payable  out  of  income  (Seton,  p.  1480 ; 
Caldecott  v.  Brown,  1842,  2  Hare,  144 ;  Dunne  v.  Dunne,  1855,  7  De  G.,  M.  &  G. 
207 ;  In  re  Leigh's  Estate,  1871,  L.  E.  6  Ch.  887).  But  money  expended  in 
finishing  work  begun  by  a  testator  has  been  allowed  to  be  charged  against 
corpus  {Dent  v.  Dent,  1862,  30  Beav.  363),  and  also  the  cost  of  rebuilding  a 
ruinous  mansion-house  {Donaldson  \.  Donaldson,  1876,  3  Ch.  D.  743;  see 
Salvage,  below).  See  as  to  the  position  of  a  tenant  for  life  in  regard  to 
repairs  In  re  Baring  ([1893]  1  Ch.  61). 

A  bequest  of  "income"  derived  from  leaseholds  presumably  means 
income  remaining  after  payment  of  all  proper  outgoings,  including  current 
repairs  {Thompson  v.  Bedding,  [1897]  1  Ch.  876). 

Payments  for  drainage  work  under  the  Metropolitan  Management  Act, 
1855,  are  payable  out  of  income  {In  re  Crawley,  1885,  28  Ch.  D.  431 ;  but 
see  In  re  Field,  1888,  W.  N.  36).  So  are  payments  made  to  the  tenant  of  a 
farm  for  unexhausted  improvements  {Mansel  v.  Norton,  1883,  22  Ch.  D.  769). 

Fines  on  Renewal. — The  expense  of  renewing  leases  is  apportionable 
between  the  tenant  for  life  and  remainderman  according  to  their  interests 
{In  re  Baring,  [1893]  1  Ch.  61;  Bradford'jv.  Brownjohn,  1868,  L.  E.  3  Ch. 
711;  Lewin,  p.  414;  Seton,  p.  1493).  So  also  are  fines  payable  on  admit- 
tances in  respect  of  copyholds  {Carter  v.  Sebright,  1859,  26  Beav.  374). 

Salvage. — An  outlay  made  for  the  purpose  of  preserving  the  corpus  has 
sometimes  been  allowed  to  be  raised  by  mortgage  (see  Conway  v.  Fenton, 
1888,40  Ch.  D.  512),  and  costs  incurred  by  the  tenant  for  life  in  protecting 
the  estate  to  be  paid  out  of  corpus  {In  re  Ormrod's  Estate,  [1892]  2  Ch.  318 ; 
Moore  v.  Moore,  1889,  60  L.  T.  N.  S.  626).  The  principle  is  not  extended 
beyond  cases  of  actual  salvage  {In  re  Montagu,  [1897]  1  Ch.  685). 

Charges  created  by  the  testator,  although  payable  after  his  death,  as,  for 
instance,  an  annuity,  are  corpus  payments,  if  they  are  debts  of  the  testator,, 
recoverable  from  his  whole  estate  {In  re  Harrison,  1889,  43  Ch.  D.  55), 
but  not  if  they  are,  in  effect,  an  exception  from  the  property  settled  {l.c.^ 
citing  Allhusen  v.  Whittell,  1866,  L.  E.  4  Eq.  295). 

Costs. — The  costs  of  appointing  new  trustees  are  payable  out  of  corpus-- 
(Lewin,  p.  1138);  so  are  the  costs  of  the  payment  of  a  fund  into  Court  by 
a  trustee  {Whitton's  Trust,  1869,  L.  E.  8  Eq.  352),  and  generally  the  costs 
of  proceedings  affecting  the  fund  itself  fall  upon  the  corpus. 

The  costs  of  a  petition  for  payment  of  dividends  accruing  from  a  fund 
in  Court  fall  upon  the  tenant  for  life  {Whitton's  Trust,  suiwa ;  Evans' 
Trusts,  1872,  L.  E.  7  Ch.  609  ;  Lewin,  p.  1139,  n.). 


446  COERECTIOX,  HOUSE  OF 

Correction,  House  of. — Houses  of  correction,  or  public  work- 
houses, were  first  established  in  1576  by  the  first  Poor  Law  Act  (18  Eliz.  c. 
3,  ss.  5-8).  Prior  to  that  the  common  gaol  alone  could  be  used  for  imprison- 
ment (5  Hen.  iv.  c.  10).  Each  county  was  required  to  establish  two  such 
houses.  This  Act  lasted  only  for  seven  years  (s.  13),  but  was  continued 
in  1592  (35  Eliz.  c.  7),  and  further  provision  was  temporarily  made  for 
establishing  these  houses  in  1598  (39  Eliz.  cc.  4,  5);  and  in  1610  (7  Jac.  i. 
c.  4)  further  provision  was  made  to  compel  each  county  to  establish  and 
administer  such  houses.  Their  original  purpose  was  for  the  imprisonment 
and  setting  to  work  of  rogues,  vagabonds,  and  unsettled  and  idle 
paupers,  but  they  were  extended  (1610)  to  persons  who  deserted  their 
families  and  the  mothers  of  bastards.  After  1708  (5  Anne,  c.  16)  they 
were  utilised  for  the  imprisonment  of  persons  convicted  of  felonies 
having  benefit  of  clergy ;  and  thenceforth  it  w^as  usual  in  statutes 
creating  minor  offences  to  direct  imprisonment  in  a  house  of  correction 
(see  17  Geo.  ii.  c.  5,  s.  32).  But  these  places  were  distinct  from  the 
common  gaol  of  the  county  until  1835  (5  &  6  Will,  iv,  c.  38,  ss.  3,  4), 
when  committals  to  houses  of  correction  instead  of  to  the  common  gaol 
were  legalised  in  certain  cases.  Under  the  Indictable  Offences  Act,  1848 
(11  &  12  Vict.  c.  42,  s.  25),  committal  to  a  house  of  correction  to  await 
trial  was  legalised  in  the  case  of  all  indictable  offences. 

The  distinction  between  gaols  and  houses  of  correction  was  abolished 
in  1866  (28  &  29  Vict.  c.  126,  ss.  4,  56),  and  with  the  transfer  to  the  Crown 
of  all  prisons  vested  in  local  authorities  the  history  of  this  particular 
place  of  imprisonment  ends,  and  references  to  the  common  gaol  or  house 
of  correction  in  statutes  are  now  to  be  read  as  references  to  the  prisons 
appointed  for  a  particular  area  by  the  Secretary  of  State  (see  Statutory 
Eules  and  Orders,  Eevised,  vol.  v.  p.  648).     See  Gaol  ;  Peison. 


Corrector  of  the  Staple. — An  officer  belonging  to  the 
staple,  appointed  under  an  old  statute  to  record  the  transactions  made 
between  merchants. 


Correspondence,  Contract  by.  Offer  and  Ac- 
ceptance by  Letter. — An  offer  made  by  post,  or  made  under  such 
circumstances  that  the  parties  must  have  contemplated  an  acceptance  by 
post  {Henthorn  v.  Fraser,  [1892]  2  Ch.  27),  remains  open  until  notice  to  with- 
draw it  reaches  the  offeree,  or  until  a  reasonable  time,  or  the  time  specified 
in  the  offer,  for  accepting  it  has  elapsed  {Adams  v.  Lindscll,  1818,  1  Barn.  & 
Aid.  681 ;  19  E.  E.  415 ;  Cooke  v.  Oxley,  1790,  3  T.  E.  653 ;  1  E.  E.  783 ; 
Stevenson  v.  M'Lean,  1880,  5  Q.  B.  D.  346  ;  Dickinson  v.  Dodds,  1876,  2  Ch.  D. 
463 — see  Anson  on  Contracts,  8th  ed.,  p.  34,  and  Pollock,  5th  ed.,p.  29,  as  to 
this  case — Household  Fire  Co.  v.  Grant,  1879,  4  Ex.  D.  216 ;  Ramsgate 
Hotel  Co.  V.  Montifiore,  1866,  L.  E.  1  Ex.  109).  It  cannot  be  accepted  when 
once  refused,  unless  renewed  {Sheffield  Canal  Co.  v.  Sheffield  Bwy.  Co.,  3 
Eail.  Cas.  132 ;  Hyde  v.  Wrench,  1840,  3  Beav.  334),  and  a  counter  offer  is 
an  implied  refusal  {I.e.).  A  letter  of  acceptance  is  effective  so  soon  as  it  is 
posted  {Household  Fire  Co.  v.  Grant,  supra ;  Brogden  v.  Metrop.  Bwy.  Co., 
1877,  2  App.  Cas.  666),  unless  notice  retracting  it  reaches  the  offerer  before 
or  along  with  the  acceptance  {Dunmore  v.  Alexander,  1830, 9  Shaw  &  Dunlop, 
190  ;  Newcorribe  v.  De  Boos,  1860,  29  L.  J.  Q.  B.  at  p.  5;  Leake  on  Contracts,  3rd 
ed.,p.  30).   So  that  a  letter  withdrawing  an  offer  by  letter,  posted  before,  but 
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received  after  acceptance  without  knowledge  of  the  withdrawal,  is  ineffective 
{Byrne  v.  Van  TienJioven,  1880,  5  C.  P.  D.  344),  even  though  the  post- 
office  delivery  of  it  is  delayed  {Dunlop  v.  Higgins,  1848,  1  H.  L.  381 ; 
and  Hebb's  case,  1867,  L.  E.  4  Eq.  9)  or  altogether  omitted  {Rouschold  Fire 
Co.  V.  Grant,  supra).  There  is  no  acceptance  by  neglect  to  reply  to  a  letter 
saying  that  in  the  event  of  no  reply,  the  offer  will  be  treated  as  accepted 
(Felthouse  v.  Bindley,  1862,  11  C.  B.  K  S.  869). 

The  whole  correspondence  must  be  looked  at  in  order  to  ascertain  whether 
there  is  a  binding  agreement, — that  is  to  say,  whether  an  offer  has  been 
accepted  without  qualification, — and  letters  subsequent  to  an  apparently 
unqualified  acceptance  may  show  that  it  was  not  intended  or  understood 
to  be  such  (Hussey  v.  Home-Payne,  1879,  4  App.  Cas.  311  ;  see  Bi^istol 
Aerated  Bread  Co.  v.  Maggs,  1890, 44  Ch.  D,  616  ;  Simpson  v.  Hughes,  [1896] 
66  L.  J.  Ch.  143  ;  and  Fry  on  Specific  Performance,  3rd  ed.,  p.  257).  If  such 
an  acceptance  is  found  the  contract  made  by  it  will  not  be  affected  by 
the  fact  that  the  parties  continued  to  negotiate  {Bellamy  v.  Behenham, 
1890,  45  Ch.  D.  481 ;  see  further  Maconchy  v.  Trowcr,  1894,  2  Ir.  R.  663). 

The  introduction  of  a  provision,  in  the  reply  to  an  offer  for  the  sale  of 
land,  that  the  title  shall  be  approved  by  the  purchaser's  solicitor,  does  not 
prevent  the  acceptance  being  sufficient  if  it  only  means  that  the  vendor  is 
to  show  a  proper  title,  for  that  the  law  implies.  In  Hussey  v.  Home-Payne 
(sMp?"«),  Cairns,  L.C.,  expressed  an  opinion  that  the  provision  has  presumably 
this  meaning,  and  does  not  mean  that  the  solicitor  is  to  be  arbiter  as  to  what 
title  shall  be  accepted  (4  App.  Cas.  at  p.  322),  This  opinion  was  adopted 
in  Hudson  v.  Buck,  1872,  7  Ch.  D.  683 ;  cp.  Chipperfield  v.  Carter,  1895, 
72  L.  T.  487,  where  a  lease  to  be  granted  was  to  be  approved  by  the  lessee's 
solicitor,  A  contrary  view  is  suggested  by  Honeyman  v.  Marryat,  1855,  21 
Beav.  14;  6  H.  L.  112  (see  also  Winn  v.  Bull,  infra ;  and  Fry,  p.  238,  ?i.). 

Eeferences  showing  that  the  parties  contemplated  a  formal  agreement 
being  drawn  up  do  not  prevent  a  concluded  agreement  effected  by  the 
correspondence  from  being  binding  (liossiter  v.  Miller,  1878,  3  App.  Cas. 
1124,  "  I  have  requested  the  solicitors  to  forward  the  agreement  for  pur- 
chase "),  if  all  the  terms,  or  a  form  of  contract,  are  agreed  upon  {Filly  v. 
Hounsell,  [1896]  2  Ch.  737).  But  it  may  be  shown  by  the  correspondence 
{Crossley  v.  Maycock,  1874,  L.  E.  18Eq.  180;  Winn  v.  Bull,  1877,  7  Ch.  D. 
29,  "  this  agreement  is  made  subject  to  the  preparation  and  approval  of  a 
formal  document " ;  Lloyd  v.  Noivell,  [1895]  2  Ch.  744;  Page  v.  Norfolk, 
1894,  70  L.  T.  781),  or  by  parol  evidence  {Pym  v.  Campbell,  1856,  6  El.  & 
Bl.  370),  that  the  preparation  of  the  formal  document  was  a  condition 
precedent  to  liability. 

For  pm-poses  of  jurisdiction,  a  contract  by  correspondence  is  made  at  the 
place  whence  the  acceptance  is  despatched  {Cowan  v.  O'Connor,  1888,  20  Q. 
B.  D.  640). 

See  further,  Contract  ;  Frauds,  Statute  of. 

[Authorities. — See  the  section  on  "  Contract "  (Consent)  in  Campbell's 
Ruling ^  Cases ;  an  article  in  the  Law  Quarterly  Review,  ix.  p.  316,  and  a  note, 
ibid.  viii.  p.  185.] 


Corrobora.tion. — Though,  for  obvious  reasons,  it  is  generally 
expedient  to  be  provided  with  corroborative  evidence  of  all  disputed  facts, 
the  evidence  of  a  single  witness  is  sufficient  in  law  to  prove  any  fact  in  any 
case,  civil  or  criminal,  except  as  follows : — 

1.  In  prosecutions  for   high   treason   there   must  be  two  witnesses  to 
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prove  the  treason,  both  of  them  to  the  same  overt  act,  or  one  of  them  to 
one  and  another  to  another  overt  act  of  the  same  treason,  unless  the 
defendant  wilHngly  confess  the  same  (7  &  8  Will.  in.  c.  3,  ss.  2  and  4), 
and  except  in  the  cases  named  in  39  &  40  Geo.  in.  c.  93,  and  5  &  6  Vict 
c.  51,  s.  1  (see  B.  v.  McCafferty,  1867,  10  Cox  C.  C.  603). 

2.  In  prosecutions  for  jjcrjury  there  must  be  two  witnesses.  One  alone  is 
not  sufficient,  because  there  is  in  that  case  only  one  oath  against  another  {R.  v. 
Muscat,  1714, 10  Mod.  Ca.l92, 194;  and  see  Archb.CWm.  Law,  21st  ed.,  p.  338). 

Although  every  assignment  of  perjury  must  be  proved  by  two 
witnesses,  it  is  not  necessary  that  every  fact  which  goes  to  make  the 
assignment  should  be  {B.  v.  Gardiner,  1839,  8  Car.  &  P.  737).  It  is  enough 
if  there  be  one  witness  and  something  more;  some  independent  and 
corroborative  testimony  such  as  may  be  furnished  by  an  admission,  a 
confession,  or  a  document  {B.  v.  Hook,  1858,  Dears.  &  B.  C.  C.  606 ; 
B.  V.  Shaw,  1865,  L.  &  C.  579;  B.  v.  Braithivaite,  1859,  1  F.  &  F.  638; 
B.  V.  Parker,  1842,  Car.  &  M.  639). 

3.  In  affiliation  proceedings,  no  order  for  maintenance  is  to  be  made  on  the 
putative  father  by  justices  in  petty  session,  or  by  a  Court  of  Quarter  Sessions 
on  appeal,  unless  the  evidence  of  the  mother  is  corroborated  in  some  material 
particular  by  otlier  testimony  to  the  satisfaction  of  the  justices  in  petty  or 
quarter  sessions,  as  the  case  may  be  (35  &  36  Vict.  c.  65,  s.  4 ;  8  &  9  Vict, 
c.  10,  s.  6).  Evidence  of  acts  of  familiarity  between  the  mother  and  the 
defendant  at  a  time  before  the  child  could  have  been  begotten,  is  sufficient 
{Cole  V.  Manning,  1877,  2  Q.  B.  D.  611 ;  46  L.  J.  M.  C.  175). 

4.  In  prosecutions  under  sees.  2  and  3  of  the  Criminal  Law  Amend- 
ment Act,  1885,  for  procuring  women  or  girls  for  the  purposes  of  prostitu- 
tion, or  procuring  the  defilement  of  women  or  girls,  no  person  shall  be 
convicted  upon  the  evidence  of  one  witness,  unless  such  witness  be 
corroborated  in  some  material  particular  by  evidence  implicating  the 
accused ;  and  in  prosecutions  under  sec.  4  of  the  same  Act,  for  carnally 
knowing,  or  attempting  to  carnally  know,  a  girl  under  the  age  of  thirteen, 
if  the  evidence  of  a  child  of  tender  years  is  given  for  the  prosecution,  not 
upon  oath,  it  must  be  corroborated  by  some  other  material  evidence  in 
support  thereof  implicating  the  accused  (48  &  49  Vict.  c.  69,  ss.  2,  3,  and  4). 

5.  In  actions  for  'breach  of  promise  of  marriage,  the  plaintiff  cannot 
recover  a  verdict  upon  liis  or  her  own  testimony,  unless  it  is  corroborated 
by  some  other  material  evidence  in  support  of  the  promise  (32  &  33  Vict, 
c.  68,  s.  2  ;  Bcsscla  v.  Sterne,  1877,  2  C.  P.  D.  265  ;  46  L.  J.  C.  P.  467 ; 
Wiedeman  v.  Walpole,  [1891]  2  Q.  B.  534 ;  60  L.  J.  Q.  B.  762). 

6.  An  order  for  removal  of  a  pauper  under  39  &  40  Vict.  c.  61,  s.  34,  can- 
not be  made  upon  the  uncorroborated  evidence  of  the  person  to  be  removed. 

7.  A  person  cannot  be  convicted  of  an  offence  under  the  Prevention  of 
Cruelty  to  Children  Act,  1894,  upon  the  testimony  of  a  child  of  tender 
years  given  not  upon  oath,  unless  it  is  corroborated  by  some  other  material 
evidence  implicating  the  accused  (57  &  58  Vict.  c.  41,  s.  15). 

In  the  following  cases  corroborative  evidence  is  usually  required  in 
practice,  though  not  absolutely  necessary  in  law : — 

1.  In  criminal  prosecutions  the  jury  ought  not  to  convict  on  the  unsup- 
ported evidence  of  an  accomplice.  The  judge  should  not  withdraw  the  case 
from  the  jury,  but  should  advise  them  to  acquit,  unless  such  evidence  be 
corroborated,  not  only  as  to  the  circumstances  of  the  offence,  but  as  to  the 
participation  in  it  by  the  accused  {B.  v.  Stubbs,  1855,  Dears.  &  P.  555 ;  B. 
V.  Wilkes,  1836,  7  Car.  &  P.  272 ;  In  re  Mcunier,  [1894]  2  Q.  B.  415). 

2.  In  divorce  proceedings,  the  Court  will  not  act  upon  the  uncorro- 
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borated  evidence  of  a  party  (Brown  and  Powles  on  Divorce,  5th  ed.,  p.  397 ; 
Wills  on  Evidence,  p.  242). 

The  uncorroborated  admissions  or  confessions  of  a  wife,  respondent  in  a 
divorce  suit,  should  be  received  with  the  utmost  circumspection  and 
caution,  but,  if  genuine,  may  be  acted  upon  {Robinson  v.  Eobinson,  1859, 
1  Sw.  &  Tr.  362,  393). 

3.  There  is  no  rule  of  law  which  precludes  a  claimant  from  recovering 
against  the  estate  of  a  deceased  person  on  his  own  testimony  without 
corroboration ;  but  such  testimony  will  be  regarded  with  jealous  suspicion, 
and  the  Court  will  in  general  require  corroboration  {GaTidy  v.  Macaulay, 
1885,  31  Ch.  D.  1 ;  Beckett  v.  Eamsdale,  1885,  31  Ch.  D.  177 ;  55  L.  J.  Ch. 
241 ;  34  W.  R.  127). 


Corrosives. — It  is  felony  to  cast  or  throw  at  or  otherwise  apply 
to  any  person  any  corrosive  fluid,  with  intent  to  burn,  maim,  disfigure,  or 
disable,  or  do  grievous  bodily  harm  to  any  person,  whether  any  bodily 
injury  be  effected  or  not  (24  &  25  Vict.  c.  100,  s.  29).  The  punishment  is 
penal  servitude  for  life  or  not  less  than  three  years,  or  imprisonment  with 
or  without  hard  labour  for  not  over  two  years.  Males  under  sixteen  may 
also  be  whipped. 

The  special  words  are  directed  against  vitriol -throwing.  See  Bodily 
Harm;  Mayhem. 
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I.  COEEUPT  PEACTICES  AT  PAELIAMENTAEY  ELECTIONS. 

Meaning  of  Corrupt  Practices. — Corrupt  practices  are  defined  by  the 
Parliamentary  Elections  Act,  1868,  31  &  32  Vict.  c.  125,  s.  3,  as  meaning 
bribery,  treating,  and  undue  influence,  or  any  such  offences,  as  defined  by 
Act  of  Parliament  or  recognised  by  the  common  law  of  Parliament. 

The  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  46  &  47  Vict. 
c.  51,  has  amended  and  effected  considerable  changes  in  the  law  relating 
to  the  prevention  of  corrupt  and  illegal  practices  at  Parliamentary  Elections. 
The  expression  "  corrupt  practice,"  as  used  in  that  Act,  means  (see  s.  3), 
any  one  of  the  following  offences:  (1)  bribery;  (2)  treating;  (3)  undue 
influence  ;  (4)  personation,  and  aiding,  abetting,  counselling,  and  procuring 
the  commission  of  the  offence  of  personation ;  and  (5)  knowingly  making 
a  false  declaration  as  to  election  expenses  (see  s.  33).  Every  offence 
which  is  a  corrupt  practice  within  the  meaning  of  that  Act  is,  under  sec.  3, 
to  be  a  corrupt  practice  within  the  meaning  of  the  Parliamentary  Elections 
Act,  1868. 

Corrupt  intention  is  of  the  essence  of  a  corrupt  practice ;  a  corrupt 
practice,  it  has  been  said,  is  a  thing  the  mind  goes  along  with ;  illegal 
practices,  on  the  other  hand,  may  be  committed  whatever  the  intention 
may  be  ;  an  act  forbidden  by  the  Legislature  is  an  illegal  practice,  whether 
it  be  done  honestly  or  dishonestly  (see  Barrow-in-Furness,  1886,  4  O'M.  & 
H.  77 ;  see  also  Walsall,  1892,  ibid.  127).  Political  or  other  associations 
cannot  be  guilty  of  corrupt  practices,  an  association,  as  such,  being  incap- 
able of  corrupt  intention ;  the  members,  however,  may  be.  As  to  corrupt 
practices  by  members  of  political  and  other  associations,  see  Taunton,  1869, 
1  O'M.  &  H.  181 ;  Blackhurn,  1869,  ibid.  200 ;  Wakefield,  1874,  2  O'M.  &  H. 
102 ;  Beiodley,  1880,  3  O'M.  &  H.  146 ;  Wiqan,  1881,  4  O'M.  &  H.  7  ; 
Walsall,  1892,  ibid.  123 ;  Hexham,  1892,  ibid.  145 ;  Worcester,  1892,  ibid. 
153 ;  Rochester,  1892,  ibid.  158 ;  Lancaster,  1896,  5  O'M.  &  H.  43 ;  Tower 
Hamlets,  1896,  ibid.  97.  As  to  how  far  drunkenness  might  rebut  the 
imputation  of  a  corrupt  intention,  see  Montgoraery ,  1892,  Day's  El.  Cas.  64, 
151.  An  act  which  at  the  time  it  was  done  was  legal  cannot  become 
corrupt  by  the  subsequent  conduct  of  the  party  who  did  it  (see  per  Pollock, 
B.,  Lichfield,  1895,  5  O'M.  &  H.  28). 

Corrupt  practices  may  be  committed  before,  during,  or  after  an  election, 
and  whenever  committed  will  avoid  the  election  (see  Sligo,  1869,  1  O'M. 
&  H.  302;  Youyhal,  1869,  ibid.  291;  Stroud,  1874,  2  O'M.  &  H.  183; 
Norwich,  1886,  4  O'M.  &  H.-  86 ;  Hexham,  1892,  4  O'M.  &  H.  143).  But 
the  period  during  which  a  candidate  can  be  held  responsible  for  the  acts 
of  his  agents  must  be  confined  within  reasonable  limits  (see  per  Hawkins, 
J.,  Walsall,  1892,  4  O'M.  &  H.  125;  see  also  Lichfield,  1895,  5  O'M.  &  H. 
36;  Mgin,  1895,  ibid.  12;  Lancaster,  1896,  ibid.  125;  and  Agency  (Election)). 

Effect  of  Corrupt  Practices. — At  Common  Law. — The  prevalence  of 
general  corruption  at  an  election,  quite  apart  from  the  acts  of  the  members 
or  their  agents,  would  have  the  effect  of  vitiating  the  election  at  common 
law  (see  Guildford,  1869,  1  O'M.  &  H.  15).  Thus  an  election  may  be 
avoided  at  common  law,  on  the  ground  of  general  bribery,  general  treating. 
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or  general  intimidation  (see  Bradford,  1869,  1  O'M.  &  H.  40 ;  Tamworih, 
1869,  iUd.  58;  Stalylridge,  1869,  ibid.  72;  Beverley,  1869,  ibid.  147; 
Stafford,  1869,  ibid.  229;^  Nottingham,  1869,  -i&td  246;  Drogheda,  1869, 
^&i(f.  257 ;  >S'%o,  1869,  ibid.  300 ;  Galway,  1874,  2  O'M.  &  H.  200 ;  St.  Ives, 
1875,  3  O'M.  &  H.  13).  As  to  general  bribery,  general  treating,  and  general 
intimidation,  see  post  under  the  heads  Bribery,  Treating,  Undue  Influence. 

An  election  might  also  be  set  aside  at  common  law  on  the  ground 
of  fraud,  where  a  candidate  had  been  guilty  of  bribery,  treating,  or  undue 
influence,  or  where  there  has  been  personation  at  his  or  his  agent's  instiga- 
tion (see  Coventry,  1869,  1  O'M.  &  H.  105). 

Statutory  Penalties. — Under  the  Corrupt  and  Illegal  Practices  Preven- 
tion Act,  1883,  where,  upon  the  trial  of  an  election  petition  respecting  an 
election  for  a  county  or  borough,  the  Election  Court  report  that  any 
corrupt  practices  other  than  treating  or  undue  influence  have  been  proved 
to  have  been  committed  in  reference  to  such  an  election  by  or  with  the 
knowledge  and  consent  of  any  candidate  at  such  election,  or  that  the 
offence  of  treating  or  undue  influence  has  been  proved  to  have  been  com- 
mitted in  reference  to  such  election  by  any  candidate  at  such  election, 
such  candidate  is  not  capable  of  ever  being  elected  to  or  sitting  in  the  House 
of  Commons  for  the  said  county  or  borough,  and  if  he  has  been  elected,  his 
election  is  void,  and  he  is  in  addition  subject  to  the  same  incapacities  as 
if  at  the  date  of  the  report  he  had  been  convicted  on  an  indictment  of  a 
corrupt  practice  (s.  4).  If  the  Election  Court  report  that  any  candidate  has 
been  guilty  by  his  agents  of  any  corrupt  practice  in  reference  to  the 
election,  that  candidate  is  incapable  of  being  elected  to  or  sitting  in  the 
House  of  Commons  for  such  county  or  borough  for  seven  years  after  the 
date  of  the  report;  and  if  he  has  been  elected,  his  election  is  void 
{ibid.  8.  5). 

Every  corrupt  practice,  other  than  personation,  or  aiding,  abetting, 
counselling,  or  procuring  the  commission  of  the  offence  of  personation,  is 
a  misdemeanour,  and  renders  the  person  committing  it  liable  on  conviction 
on  indictment  to  imprisonment,  with  or  without  hard  labour,  for  a  term 
not  exceeding  one  year,  or  to  a  fine  not  exceeding  two  hundred  pounda 
{ibid.  s.  6  (1)).  The  offence  of  personation,  or  of  aiding,  abetting,  coun- 
selling, or  procuring  the  commission  of  personation,  is  a  felony,  punishable- 
by  imprisonment  for  a  term  not  exceeding  two  years,  together  with  hard 
labour  {ibid.  s.  6  (2)). 

Incapacities. — In  addition  to  the  above  punishments,  a  person  who  is 
convicted  on  indictment  of  any  corrupt  practice  is  incapacitated  during  a. 
period  of  seven  years  from  the  date  of  his  conviction  for  being  registered 
as  an  elector,  or  voting  at  any  election  in  the  United  Kingdom,  whether 
it  be  a  parliamentary  election  or  an  election  for  any  "  public  office "  as 
defined  by  sec.  64  of  the  Act  {ibid.  s.  6  (1)  {a)),  or  for  holding  any  public 
or  judicial  office  as  defined  by  sec.  64 ;  and  if  he  holds  any  such  office,  the 
office  is  vacated  {ibid.  s.  6  (1)  (b)).  Any  person  so  convicted  of  a  corrupt 
practice  in  reference  to  any  election  is  also  incapable  of  being  elected  to 
and  of  sitting  in  the  House  of  Commons  during  the  seven  years  next  after 
the  date  of  his  conviction ;  and  if  at  that  date  he  has  been  elected  to  the 
House  of  Commons,  his  election  is  vacated  from  the  time  of  the  conviction. 

Moreover,  every  person  guilty  of  a  corrupt  practice  at  an  election  is 
prohibited  from  voting  at  such  election,  and  if  such  person  votes,  his  vote 
is  void  {ibid,  s,  36) ;  and  every  person  who,  in  consequence  of  conviction,  or 
of  the  report  of  any  Election  Court  or  Election  Commissioners,  for  any 
corrupt  practice,  is  incapable  of  voting  at  any  election,  is  prohibited  from 
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voting,  and  his  vote  is  void  (ibid.  s.  37).  See  further  as  to  the  report  by  an 
Election  Court  or  Election  Commissioners  of  persons  guilty  of  corrupt 
practices,  ibid.  s.  38  ;  and  as  to  corrupt  practices  by  justices  of  the  peace, 
barristers,  solicitors,  and  members  of  other  professions,  and  by  persons 
holding  licences,  see  ibid.  s.  38  (6)-(9). 

Petition. — The  existence  of  any  corrupt  practice  affords  ground  for  the 
presentation  of  a  petition  (see  Election  Petition). 

Belief. — As  to  relief  from  the  consequences  of  corrupt  practices  where 
a  candidate  has  upon  the  trial  of  an  election  petition  been  reported  by  the 
Election  Court  guilty  by  his  agents  of  treating  or  undue  influence,  see 
Belief. 

Pkosecution  foe  Cokrupt  Practices. — Where  information  is  given 
to  the  Director  of  Public  Prosecutions  that  any  corrupt  practices  have 
prevailed  in  reference  to  any  election,  it  is  his  duty  to  make  such  inquiries 
and  institute  such  prosecutions  as  the  circumstances  of  the  case  appear  to 
him  to  require  (Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  s.  45). 
It  is  also  the  duty  of  the  Director  of  Public  Prosecutions  on  the  trial  of  every 
I'lection  petition  to  attend  personally  or  by  representative,  and  to  obey  any 
directions  given  by  the  Election  Court  with  respect  to  the  prosecution  of 
offenders  {ibid.  s.  43  (1));  and,  without  any  direction  from  the  Election 
Court,  if  it  appears  to  him  that  any  person  who  has  not  received  a  certificate 
of  indemnity  has  been  guilty  of  a  corrupt  practice,  he  must  prosecute  such 
person  before  the  Election  Court,  or,  if  he  thinks  expedient  in  the  interests 
of  justice,  before  any  other  Court  {ibid.  s.  43  (3),  and  s.  57  (1) ;  see  also 
Ipswich,  1886,  4  O'M.  &  H.  75 ;  West  Belfast,  1886,  ibid.  109 ;  Walsall, 
1892,  ibid.  123).  Where  a  person  is  prosecuted  before  an  Election  Court  for 
:any  corrupt  practice,  and  appears  before  the  Court,  the  Court  is  to  proceed 
to  try  him  summarily ;  and,  if  convicted,  he  is  subject  to  the  same  incapacities 
iis  upon  conviction  on  indictment,  and  may  also  be  sentenced  to  imprison- 
ment with  or  without  hard  labour  for  six  months,  or  to  pay  a  fine  not 
exceeding  two  hundred  pounds.  But  before  proceeding  to  try  any  person 
summarily  for  any  corrupt  practice,  the  Election  Court  must  give  him  the 
option  of  being  tried  by  a  jury  {ibid.  s.  43  (4)).  Where  the  person  prose- 
cuted before  the  Election  Court  either  elects  to  be  tried  by  a  jury,  or  does 
not  appear,  or  if  the  Court  thinks  it  expedient,  it  may,  if  of  opinion  that  the 
evidence  is  sufficient,  order  him  to  be  prosecuted  on  indictment  or  before  a 
Court  of  summary  jurisdiction  {ibid.  s.  43  (5)  and  (6)). 

An  Election  Court,  when  reporting  that  certain  persons  have  been  guilty 
of  any  corrupt  practice,  must  report  whether  those  persons  have  or  have 
not  been  furnished  with  certificates  of  indemnity ;  such  report  is  to  be  laid 
before  the  Attorney-General  with  a  view  to  his  instituting  or  directing  a 
prosecution  against  such  persons  as  have  not  received  certificates  of 
indemnity,  if  he  deems  the  evidence  sufficient  to  support  a  prosecution  {ibid. 
s.  60).     As  to  certificates  of  indemnity,  see  ibid.  s.  59. 

A  prosecution  for  a  corrupt  practice  must  be  commenced  within  one 
year  after  the  offence  was  committed,  or  if  it  was  committed  in  reference 
to  an  election  with  respect  to  which  an  inquiry  is  held  by  Election  Commis- 
sioners, within  one  year  of  the  commission  of  the  offence,  or  within  three 
months  after  the  report  of  such  commissioners,  whichever  period  last  expires ; 
but  in  any  case,  within  two  years  after  the  offence  was  committed 
{ibid.  s.  51). 

See  generally  as  to  legal  proceedings  in  respect  of  corrupt  practices, 
ibid.  ss.  50-58.  As  to  the  form  of  the  indictment,  see  B.  v.  Norton,  1886, 
16  Cox  C.  C.  59 ;  B.  v.  Stroulger,  1886,  ibid.  85 ;  B.  v.  Biley,  1890,  17  Cox 
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C.    C.    120.     As  to  prosecutions  for  personation  by  the  returning  officer, 
see  post  under  the  head  Personation. 

If  on  the  trial  of  an  election  petition  a  candidate  is  proved  to  have 
personally  engaged  any  person  as  a  canvasser  or  agent  for  the  management 
of  the  election,  knowing  that  he  has  within  seven  years  previously  been 
convicted  or  reported  guilty  of  any  corrupt  practice,  the  election  of  such 
candidate  is  void  (Parliamentary  Elections  Act,  1868,  31  &  32  Vict.  c.  125, 
8.  44). 

(1)  Bribery. 

At  Common  Law. — Bribery  at  parliamentary  elections  was  at 
common  law  a  crime  punishable  by  indictment  or  information  (see  R.  v.  Pitt, 
1762,  3  Burr.  1338 ;  see  also  Bribery),  yet  prosecutions  for  this  offence 
appear  to  have  been  unknown  until  it  was  placed  upon  a  legislative  basis  by 
the  Statute  2  Geo.  ii.  c.  24.  The  House  of  Commons,  however,  in  exercise 
of  its  peculiar  and  exclusive  jurisdiction  in  matters  relating  to  the  constitu- 
tion of  its  own  body,  took  cognisance  of  bribery  at  elections  (see  4  Inst.  23 ; 
Longes  case,  1571,  1  Com.  Journ.  88;  2  Dougl  400;  Stockhridge,  1689,  10 
Com.  Journ.  286 ;  Blechingley,  1623,  Glanv.  39). 

The  resolution  of  the  House  of  Commons  in  1677,  which  was  made  a 
Standing  Order  in  1678,  was  an  early  attempt  to  stop  corrupt  practices  at 
elections  by  limiting  the  expense  incurred ;  it  prohibited  the  giving  of  money 
or  entertainment,  and  any  infringement  of  its  provisions  was  termed  bribery 
(see  9  Com.  Journ.  411;  ibid.  517;  2  Dougl  403;  Evesham,  1838,  F.  &  F. 
514;  2nd  SouthwarJc,  1796,  Cliff.  232). 

By  Statute. — The  basis  of  the  modern  law  as  to  bribery  at  elections 
is  the  Corrupt  Practices  Prevention  Act,  1854,  17  &  18  Vict.  c.  102,  which 
repeals  all  the  earlier  legislation  on  the  subject  (as  to  which,  see  Stephen, 
Hist.  Grim.  Law,  vol.  iii.  p.  253,  and  Eogers  on  Elections,  17th  ed., 
vol.  ii.  p.  262),  and  gives  seven  definitions  of  bribery  which  have  been 
adopted  by  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  46  & 
47  Vict.  c.  51,  Sched.  III.  Part  III. 

Statutory  Definition. — Under  sees.  2  and  3  of  the  Corrupt  Practices  Pre- 
vention Act,  1854,  incorporated  in  the  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1883,  by  sec.  3,  and  Sched.  III.  Part  III.,  the  following  persons 
are  to  be  deemed  guilty  of  bribery : — 

Giving  Bribe. — (1)  Every  person  who,  directly  or  indirectly,  by  himself 
or  by  any  other  person  on  his  behalf,  gives,  lends,  or  agrees  to  give  or  lend, 
or  offers,  promises,  or  promises  to  procure  or  to  endeavour  to  procure  any 
money  or  valuable  consideration  (see  Gooper  v.  Slade,  1856,  6  El.  &  Bl.  447 ; 
and  Simpson  v.  Yeend,  1869,  L.  E.  4  Q.  B.  626)  to  or  for  any  voter,  or  to  or 
for  any  person  on  behalf  of  any  voter,  or  to  or  for  any  other  person,  in  order 
to  induce  any  voter  to  vote  or  refrain  from  voting,  or  who  corruptly  does 
any  such  act  as  aforesaid  on  account  of  such  voter  having  voted  or  refrained 
from  voting  at  any  election  (see  Gooper  v.  Slade,  1857,  27  L.  J.  Q.  B.  449) : 

(2)  Every  person  who,  directly  or  indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  gives,  or  procures,  or  agrees  to  give  or  procure,  or 
offers,  promises,  or  promises  to  procure  or  to  endeavour  to  procure,  any 
office,  place,  or  employment,  to  or  for  any  voter,  or  to  or  for  any  person  on 
behalf  of  any  voter,  or  to  or  for  any  other  person,  in  order  to  induce  such 
voter  to  vote  or  refrain  from  voting,  or  who  corruptly  does  any  such  act  as 
aforesaid  on  account  of  any  voter  having  voted  or  refrained  from  voting  at 
any  election  : 

(3)  Every  person  who,  directly  or  indirectly,  by  himself  or  by  any  other 
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person  on  his  behalf  makes  any  such  gift,  loan,  offer,  promise,  procurement, 
or  agreement  as  aforesaid,  to  or  for  any  person  in  order  to  induce  such 
person  to  procure  or  endeavour  to  procure  the  return  of  any  person  to  serve 
in  Parliament,  or  the  vote  of  any  voter  at  any  election  (see  Britt  v.  Bohinson, 
1870,  L.E.  5  C.  P.  503): 

(4)  Every  person  who  upon,  or  in  consequence  of  any  such  gift,  loan, 
ofi'er,  promise,  procurement,  or  agreement,  procures  or  engages,  promises  or 
endeavours  to  procure  the  return  of  any  person  to  serve  in  Parliament,  or 
the  vote  of  any  voter  at  any  election : 

(5)  Every  person  who  advances  or  pays,  or  causes  to  be  paid,  any  money 
to  or  to  the  use  of  any  other  person,  with  the  intent  that  such  money  or  any 
part  thereof  shall  be  expended  in  bribery  at  any  election,  or  who  knowingly 
pays,  or  causes  to  be  paid,  any  money  to  any  person  in  discharge  or  repay- 
ment of  any  money  wholly  or  in  any  part  expended  in  bribery  at  any 
election. 

It  is,  however,  expressly  provided  that  the  above  provisions  are  not  to 
extend  or  to  be  construed  to  extend  to  any  money  paid  or  agreed  to  be  paid 
for  or  on  account  of  any  legal  expenses  hond  fide  incurred  at  or  concerning 
any  election  (as  to  which,  see  EniCTiox  Expenses).  See  Cooper  v.  Slade, 
1857,  27  L.  J.  Q.  B.  at  p.  454,  and  Coventry,  1869,  1  O'M.  &  H.  at  p.  101. 

Beceioinj  Bribe. — (6)  Every  voter  who,  before  or  during  any  election, 
"directly  or  indirectly,  by  himself  or  by  any  other  person  on  his  behalf, 
receives,  agrees,  or  contracts  for,  any  money,  gift,  loan,  or  valuable  considera- 
tion, office,  place,  or  employment,  for  himself  or  for  any  other  person,  for 
voting,  or  agreeing  to  vote,  or  for  refraining  or  agreeing  to  refrain  from 
voting  at  any  election  : 

(7)  Every  person  who,  after  any  election,  directly  or  indirectly,  by  him- 
-  self,  or  by  any  other  person  on  his  behalf,  receives  any  money  or  valuable 
consideration  on  account  of  any  person  having  voted,  or  refrained  from 
voting,  or  having  induced  any  other  person  to  vote  or  to  refrain  from 
voting  at  any  election. 

What  constitutes  Bkibery. — Any  gift,  or  offer,  or  promise  of  a  gift 
made  to  a  voter  before  voting,  in  order  to  induce  him  to  vote  or  to  refrain 
"from  voting,  amounts  to  bribery,  but  any  such  act  after  the  election  done 
■on  account  of  the  voter  having  voted  or  refrained  from  voting  must  be 
proved  to  have  been  done  corruptly  in  order  to  constitute  the  offence  of 
.bribery  within  the  statutory  definition.  As  to  the  meaning  of  the  word 
"corruptly,"  as  construed  by  various  judges,  see  Cooper  v.  Slade,  1856,  25 
L.  J.  Q.  B.  at  p.  329;  Bradford,  1869,  1  O'M.  &  H.  36 ;  North  Norfolk, 
1869,  ibid.  242;  Limerick,  1869,  ibid.  261;  Brecon,  1871,  2  O'M.  &  H.  44; 
Stroud,  1874,  ibid.  184;  Harioich,  1880,  3  O'M.  &  H.  71.  It  has  been 
pointed  out  in  a  recent  case,  that  an  act  which  at  the  time  it  w^as  done 
was  legal  cannot  become  bribery  by  the  subsequent  conduct  of  the  party 
who  did  it  (see  per  Pollock,  B.,  Lichfield,  1896,  5  O'M.  &  H.  28). 

Moreover,  to  upset  an  election  on  the  ground  of  bribery  committed 
after  the  election,  the  acts  done  subsequently  to  the  election  must  be 
proved  to  have  been  connected  with  acts  which  were  done  previously,  or 
to  have  been  done  with  the  privity  of  the  member,  as  agency  primd  facie 
terminates  with  the  election  (see  Salford,  1869,  1  O'M.  &  H.  136 ;  Taunton 
1874,  2  O'M.  &  H.  67;  Bast  Clare,  1892,  4  O'M.  &  H.  163;  see  also 
Agency  (Election)). 

The  intention  of  the  briber  is  the  test  of  the  offence  (see  Westminster, 
1869, 1  O'M.  &  H.  90),  and  if  that  be  corrupt,  the  intention  of  the  recipient 
of  the  bribe  is  not  material. 
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As  to  how  far  the  drunkenness  of  an  agent  might  afford  an  answer  to  a 
charge  of  bribery  by  him,  see  per  Wills,  J.,  Montgomery,  1892, 4  O'M  &  H.  167. 

The  amount  of  a  bribe  is  immaterial,  for  if  a  single  act  of  bribery  is 
clearly  made  out,  and  agency  is  proved,  it  will  avoid  an  election,  even  though 
the  act  in  itself  might  be  insignificant  (see  Bladcburn,  1869,  1  O'M.  &  H. 
202  ;  Shreivsbury,  1870,  2  O'M.  &  H.  37  ;  Nonoich,  1871,  ibid.  41 ;  Pontcfract, 
1893,  4  O'M.  &  H.  200).  But  very  strict  proof  will  be  required  before  an 
election  would  be  avoided  on  the  ground  of  a  single  act  of  bribery  (see  per 
Blackburn,  J.,  Hastings,  1869,  1  O'M.  &  H.  219). 

Forms  of  Bribery. — Bribery,  as  will  be  observed  from  the  above 
definitions,  may  assume  an  almost  infinite  variety  of  forms.  The  gift,  loan, 
offer,  or  promise  of  money  to  or  on  behalf  of  voters,  the  giving,  obtaining, 
or  promising  employment  to  voters,  the  employment  of  voters  at  elections 
for  payment,  the  making  of  payments  to  voters  in  respect  of  travelling 
expenses,  or  in  remuneration  for  loss  of  time,  the  payment  of  rates  in  order 
to  qualify  persons  for  registration  as  voters,  the  payment  of  subscriptions, 
or  the  distribution  of  food  tickets,  etc.,  under  the  guise  of  charity,  may 
amount  to  bribery.  For  numerous  other  instances,  see  the  cases  collected 
in  Eogers  on  Elections,  17th  ed.,  vol.  ii.  ch.  ix. 

Offer  of  Bribe. — Where  the  evidence  as  to  bribery  consists  merely  of 
offers  or  proposals  to  bribe,  the  evidence  required  should  be  stronger  than 
with  respect  to  bribery  itself  (see  Cheltenham,  1869,  1  O'M.  &  H.  64; 
Malloio,  1870,  2  O'M.  &  H.  22 ;  Carrickfergus,  1880,  3  O'M.  &  H.  92 ; 
Lancaster,  1896).  But  a  mere  offer  with  a  corrupt  intention  is  sufficient  to 
avoid  an  election,  even  where  the  person  to  whom  the  offer  was  made  did 
not  accept  it,  and  even  where  such  person  was,  in  fact,  disqualified 
from  voting,  provided  that  he  was  2^f'i'nd  facie  entitled  to  vote  (see 
Aylesbury,  1859,  Wolf.  &  B.  16 ;  Coventry,  1869,  1  O'M.  &  H.  107; 
Guildford,  1869,  ibid.  15). 

B7nployment  of  Voters. — The  giving  of  any  office,  place,  or  employment, 
whether  it  be  permanent  or  temporary,  to  a  voter,  or  to  any  other  person 
in  order  to  influence,  and  which  does  infiuence,  a  voter,  is  bribery  (see 
Oxford,  1857,  Wolf.  &  D.  108  ;  Nottingham,  1843,  Bar.  &  Arn.  165  ;  Kingston- 
upon-Hull,  1859,  Wolf.  &  B.  87 ;  Penryn,  1869,  1  O'M.  &  H.  129 ;  Norwich, 
1871,  2  O'M.  &  H.  42;  Boston,  1880,  3  O'M.  &  H.  152;  Ooyford,  1880,  ibid. 
155 ;  Rochester,  1892,  Day's  El.  Gas.  102).  The  employment  of  voters  for 
payment,  except  in  so  far  as  it  is  allowed  by  the  Act,  is  made  illegal  by 
sec.  17  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (see 
Illegal  Practices).  Illegal  employment  does  not,  however,  necessarily 
amount  to  bribery,  and  only  avoids  an  election  when  committed  by  the 
election  agent,  but  bribery  committed  by  any  agent  would  avoid  the  seat. 
A  mere  promise  to  procure  or  to  enileavour  to  procure  employment  might 
be  bribery ;  thus  the  promise  of  a  situation  in  a  hospital  {Lichfield,  1869, 
1  O'M.  &  H.  27),  the  promise  to  endeavour  to  procure  a  situation  {Plymouth, 
1853,  2  Pow.  E.  &  1).  238),  and  the  promise  of  refreshments  in  future 
{Bodmin,  1869,  1  O'M.  &  H.  124),  in  order  to  induce  voters  to  vote  or  to 
refrain  from  voting,  have  been  held  to  be  bribery. 

Payment  of  Travelling  Expenses. — The  payment  of  money  in  respect  of 
the  travelling  expenses  of  voters  for  conveyance  of  voters  to  the  poll  is 
now  an  illegal  practice  (see  Illegal  Practices)  ;  it  may  also  amount  to 
bribery,  and  so  avoid  the  election  (see  Cooper  v.  Slade,  1858,  6  H.  L.  747 ; 
Coventry,  1869,  1  O'M.  &  H.  109;  Dublin,  1869,  ibid.  273;  Horsham,  1886, 
3  O'M.  &  H.  52 ;  Pontefract,  1893,  4  O'M.  &  H.  200 ;  Southampton,  1895, 
5  O'M.  &  H.  20;  see,  however,  Lancaster,  1896). 
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Payment  of  Wages. — The  fact  of  an  employer  allowing  his  workmen  a 
reasonable  time  on  the  polling  day  to  enable  them  to  vote  without  making 
any  deduction  from  their  wages,  does  not  amount  to  bribery,  unless  it  be 
done  with  the  corrupt  intention  of  influencing  votes  (see  the  Parliamentary 
Elections  Corrupt  Practices  Act,  1885,  48  &  49  Vict.  c.  56 ;  see  also  Stroud, 
1874,  2  O'M.  &  H.  181).  But,  undoubtedly,  a  mode  of  bribery  exists  when 
persons  having  a  large  quantity  of  labour  under  their  control  give  their  work- 
men or  labourers  a  holiday  for  the  day  of  polling,  apparently  for  the  purpose 
of  enabling  them  to  exercise  the  franchise,  but  with  the  real  intention  of 
inducing  them  to  vote  for  their  employer,  or  for  the  candidate  whom  he 
supports  (see  per  Field,  J.,  Aylesbtiry,  1886,  4  O'M.  &  H.  60 ;  see  also 
Stalyhridge,  1869,  1  O'M.  &  H.  66  ;  Gravesend,  1880,  3  O'M.  &  H.  84). 

Payment  of  Rates. — Any  person  who,  either  directly  or  indirectly, 
corruptly  pays  any  rate  on  behalf  of  any  ratepayer  for  the  purpose  of 
enabling  him  to  be  registered  as  a  voter,  thereby  to  influence  his  vote  at 
any  future  election,  and  any  candidate  or  other  person  who,  either  directly 
or  indirectly,  pays  any  rate  on  behalf  of  any  voter  for  the  purpose  of 
inducing  him  to  vote  or  refrain  from  voting,  and  any  person  on  whose 
behalf  and  with  whose  privity  any  such  payment  is  made,  is  guilty  of 
bribery  (see  the  Representation  of  the  People  Act,  1867,  30  &  31  Vict, 
c.  102,  s.  49 ;  the  Representation  of  the  People  (Scotland)  Act,  1868, 
31  &  32  Vict.  c.  48,  s.  49 ;  and  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883,  s.  3,  and  Sched.  III.  Part  III.;  see  also  Beverley,  1869, 1  O'M  &  H. 
145;  Oldham,  1869,  ihid.  164;  Taunton,  1869,  ihid.  183;  Hastings,  1869, 
ibid.  219;  Cheltenham.,  1869,  ibid.  63;    Wigan,  1869,  ibid.  190). 

As  to  bribery  by  payment  of  university  registration  fee,  see  the 
Universities  Elections  Amendment  (Scotland)  Act,  1881,  44  &  45  Vict. 
c.  40,  s.  2 ;  and  Sched.  III.  Part  III.  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883. 

Charities. — The  gift  of  subscriptions  to  charities,  or  the  distribution  of 
money  or  gifts  under  the  colour  of  charity,  with  the  intention  of  influencing 
an  election,  may  amount  to  bribery  (see  Stafford,  1869,  1  O'M.  &  H.  230), 
but  does  not  do  so  in  the  absence  of  corrupt  intention  (Westbury,  1869, 
1  O'M.  &  H.  49  ;  Youghal,  1869,  ibid.  294  ;  Windsor,  1874,  2  O'M.  &  H.  89  ; 
Boston,  1874,  ibid.  161 ;  Salisbury,  1883,  4  O'M.  &  H.  28 ;  Liehfield,  1895, 
5  O'M.  &  H.  27).  As  to  bribery  by  distribution  of  food  tickets,  see  Shore- 
ditch,  1896,  5  O'M.  &  H.  72 ;  Toxoer  Hamlets,  1896,  ibid.  91.  Before  the 
Court  will  come  to  the  conclusion  that  the  distribution  of  charity  in  any 
particular  case  is  bribery,  it  must  be  clearly  proved  that  the  motive  of  the 
person  so  using  it  was  dishonest  and  corrupt.  Whether  this  is  so  or  not  is 
a  matter  of  inference  to  be  drawn  from  the  facts  of  each  particular  case, 
and  must  depend  upon  many  circumstances,  involving  those  of  time,  place, 
the  persons  by  whom  the  charity  is  distributed  and  by  whom  it  is  received, 
whether  it  has  been  given  in  pursuance  of  an  accustomed  course,  or  whether 
it  is  novel  and  unprecedented,  whether  it  is  moderate  or  immoderate 
in  amount,  and  especially  whether  the  persons  to  whom  it  is  given 
are  proper  recipients  (per  Pollock,  B.,  Tower  Hamlets,  1896,  5  O'M.  & 
H.  94). 

General  Bribery. — Apart  from  legislation,  an  election  will  be 
avoided  at  common  law  where  it  is  proved  that  bribery  prevailed  so 
generally  and  extensively  as  to  interfere  with  the  freedom  of  election. 
Thus  an  election  would  by  the  common  law  be  void  where  it  is  proved  that 
there  existed  bribery  to  a  large  extent,  that  it  came  from  unknown  quarters, 
but  that  people  were  bribed  generally  and  indiscriminately  (see  Bradford, 
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1869,  1  O'M.  &  H.  40;   Bridgivater,  1869,  ibid.  115;  Beverley,  1869,  ibid. 
147 ;  Drogheda,  1869,  ibid.  257). 

General  bribery  invalidates  an  election  irrespective  of  agency,  and  it  is 
unnecessary  to  trace  any  act  of  bribery  to  the  member  or  his  agents  where 
general  bribery  is  proved  {Lichfield,  1869,  1  O'M.  &  H.  26);  it  must,  how- 
ever, be  shown  that  the  general  bribery  was  in  favour  of  the  candidate  who 
was  elected,  for  it  would  be  impossible  for  a  person  who  had  been  fairly 
elected  to  be  unseated  merely  because  his  opponents  had  been  largely  guilty 
of  bribery  (see  Ipswich,  1886,  4  O'M.  &  H.  71). 

(2)  Tkeating. 

At  Common  Law. — The  giving  of  entertainment  to  voters  with  the 
corrupt  intention  of  influencing  an  election  was  an  offence  at  common  law, 
being  in  fact  a  species  of  bribery  (see  per  Lord  Lyndhurst  in  Hughes  v. 
Marshal,  1831,  2  Tyrw.  at  p.  138 ;  see  also  as  to  the  history  of  treating  at 
parliamentary  elections,  9  Com.  Journ.  411;  10  Com.  Journ.  469;  1 
Whitlocke,  387  ;  2nd  Southvmrk,  1796,  Cliff.  156  ;  ibid.  232  ;  Herefordshire, 
1803,  1  Peck.  191). 

Statutory  Definition. — The  offence  of  treating  is  now  defined  by 
sec.  1  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  under 
which  any  person  who  corruptly  by  himself,  or  by  any  other  person,  either 
before,  during,  or  after  an  election,  directly  or  indirectly,  gives  or  provides 
or  pays,  wholly  or  in  part,  the  expense  of  giving  or  providing  any  meat, 
drink,  entertainment,  or  provision,  to  or  for  any  person,  for  the  purpose  of 
corruptly  influencing  that  person  or  any  other  person  to  give  or  refrain 
from  giving  his  vote  at  the  election  or  on  account  of  such  person  or  any 
other  person  having  voted  or  refrained  from  voting,  or  being  about  to  vote 
or  refrain  from  voting  at  such  election,  is  guilty  of  treating,  and  every 
elector  who  corruptly  accepts  or  takes  any  such  meat,  drink,  entertainment, 
or  provision  is  also  guilty  of  treating. 

Under  the  earlier  statutes  (7  &  8  Will.  ill.  c.  4 ;  5  &  6  Vict.  c.  102 ;  17 
&  18  Vict.  c.  102,  s.  4)  candidates  alone  were  liable  to  punishment  for  treat- 
ing. The  Act  of  1883  repeals  the  earlier  legislation  on  the  subject,  and,  as 
will  be  observed  from  the  above  section,  extends  the  liability  to  persons 
other  than  candidates,  and  makes  the  person  receiving,  as  well  as  the  person 
giving,  guilty  of  treating. 

What  amounts  to  Treating. — To  constitute  the  offence  of  treat- 
ing so  as  to  avoid  an  election,  it  must  be  proved  that  the  act  was  done 
corruptly,  i.e.  with  a  corrupt  intention.  It  has  been  said  that  the  word 
"  corruptly  "  means  with  the  object  and  intention  of  doing  that  which  the 
Legislature  plainly  means  to  forbid  (see  Beu^dley,  1869,  1  O'M.  &  H.  19 ; 
Lichfield,  1869,  ibid.  23;  Wallinqford,  1869,  ibid.  58;  Hereford,  1869, 
ibid.  195;  North  Norfolk,  1869,  ibid.  242;  Carrickfcrgus,  1880,  3  O'M.  &  H. 
91 ;  Louth,  1880,  ibid.  164). 

The  treating  must  have  reference  to  some  election,  and  be  for  the 
purpose  of  influencing  some  vote  {Norwich,  1886,  4  O'M.  &  H.  91; 
Montgomery,  1892,  Day's  El.  Cas.  150 ;  Tower  Hamlets,  1896,  5  O'M.  &  H. 
100). 

In  order  to  prove  treating,  it  must  be  shown  not  merely  that  eating  and 
drinking  went  on  during  the  election,  and  went  on  under  the  eyes  of  the 
candidate,  but  it  must  be  shown  that  the  eating  and  drinking  was  supplied 
at  the  expense  or  upon  the  credit  of  the  candidate,  either  by  his  authority 
or  by  the  authority  of  one  or  more  of  his  agents,  in  order  to  influence  voters 
(per  Willes,  J.,  Lichfield,  1869,  1  O'M.  &  H.  26). 
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The  act  must  be  done  in  order  to  induce  the  voter  to  vote  or  abstain - 
from  voting ;  whether  or  not  any  particular  act  was  so  done  is,  of  course,  a 
question  of  intention,  and  the  intention  is  a  matter  of  inference  to  be  drawn 
from  the  evidence  of  all  the  circumstances  in  each  case  (see  Carrickfergus, 
1869,  1  O'M.  &  H.  268;   Stroud,  1874,  2  O'M.  &  H.  184;   Louth,  1880, 

3  O'M.  &  H.  161 ;  Rochester,  1892,  4  O'M.  &  H.  156 ;  Lancaster,  1896,  5 
O'M.  &  H.  44;  Shoreditch,  1896,  iUd.  80;  Tower  Hamlets,  1896,  ibid.  100). 

In  ascertaining  the  intention  it  is  important  to  consider  on  what  scale 
and  to  what  extent  the  treating  was  carried  on,  though  even  the  smallest 
amount  of  food  or  drink  given  with  the  intention  of  intiuencing  votes 
would  avoid  the  election  {Bewdley,  1869,  1  O'M.  &  H.  19 ;  Westbury,  1869, 
iUd.  50 ;  Wallingford,  1869,  iUd.  59 ;  Wigan,  1881,  4  O'M.  &  H.  13).  If, 
indeed,  it  can  be  proved  that  drink  was  supplied  by  an  agent  of  the 
member  to  even  a  single  voter  under  such  circumstances  that  the  Court  is 
satisfied  that  it  was  intended  thereby  to  gain  the  vote  of  that  man,  the 
election  must  be  declared  void  (see  Tamworth,  1869,  1  O'M.  &  H.  83  ;  see 
also  Bradford,  1869,  ibid.  36,  39;  Stroud,  1874,  2  O'M.  &  H.  113).  So 
where  food  or  drink  is  given  for  the  purpose  of  inducing  voters  to  change 
their  minds  and  to  vote  for  the  party  to  which  they  do  not  belong  (see 
Coventry,  1869,  1  O'JNT.  &  H.  106),  or  where  the  intention  is  to  gain 
popularity  or  to  avoid  unpopularity,  and  thereby  to  affect  the  election  (see 

Wallingford,  1869,  1  O'M.  &  H.  58;  Mallow,  1870,  2  O'M.  &  H.  22 ; 
Louth,  1880,  3  O'M.  &  H.  161),  the  act  is  corrupt  and  constitutes  the 
offence  of  treating.  The  question  of  corrupt  treating,  as  was  said  in  a  recent 
case  (per  Pollock,  B.,  Toicer  Hamlets,  1896,  5  O'M.  &  H.  100),  must  be  in 
each  case  a  question  of  fact.  If  the  refreshments  provided  were  excessive, 
if  the  occasions  were  numerous,  and  if  there  were  other  circumstances 
calculated  to  excite  suspicion,  a  corrupt  intention  might  be  inferred. 

On  the  other  hand,  in  the  absence  of  corrupt  intention,  the  mere  fact  of 
giving  food   or   drink   does   not   amount  to   the   offence   of  treating  (see 

Windsor,  1869,    1    O'M.    &  H.  3  ;    Coventry,   1869,  ibid.   106;   Aylesbury, 

4  O'M.  &  H.  63;  Montgomery,  1892,  Day's  EL  Cas.  150).  The  mere 
exercise  of  hospitality  is  primd  facie  not  an  offence  (see  per  Field,  J., 
Barrow-in-Furness,  1886,  4  O'M.  &  H.  79),  and  the  statute  has  been  said 
not  to  apply  to  reciprocal  treating  between  social  equals,  nor  to  treating  in 
relation  to  business  matters  or  in  return  for  small  services  (see  per  Cave,  J., 
Norwich,  1886,  4  O'M.  &  H.  91) ;  thus  it  has  been  held  that  the  giving  of 
drinks  by  brewers  in  order  to  increase  business,  even  though  during  an 
election,  was  not  corrupt  treating  {Rochester,  1892,  Day's  El.  Cas.  102 ; 
Montgomery,  1892,  ibid.  151). 

Treating  of  non-Electors. — The  offence  of  treating  is  not  limited  to  the 
giving  of  entertainment  to  voters ;  the  treating  of  non-electors  may  be 
illegal  and  corrupt  just  as  much  as  the  treating  of  voters  (see  Bewdley,  1869, 
1  O'M.  &  H.  19  ;  Wallingford,  .1869,  ibid.  58  ;  Lovgford,  1870,  2  O'M.  &  H. 
15).  The  treating  of  women  in  order  to  influence  the  votes  of  their  male 
relatives  or  friends  also  constitutes  the  offence  (see  Tamworth,  1869, 
1  O'M.  &  H.  86).  The  acceptance  of  such  entertainment  by  persons  who 
are  not  electors  is  not,  however,  an  offence,  though  the  corrupt  acceptance 
by  an  elector  makes  him  guilty  of  the  offence  of  treating  (vide  supra). 

Treating  by  Political  Associations. —  As  to  the  circumstances  under 
which  entertainments  given  by  political  associations  may  support  charges 
of  treating,  see  Hexham,  1892,  4  O'M.  &  H.  150;  Rochester,  1892,  ibid.  158; 
Lancaster,  1896,  5  O'M.  &  H.  42.  The  practice  of  political  associations 
giving  entertainments,  such   as  smoking    concerts,  picnics,  suppers,  teas. 
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sports,  etc.,  has  been  condemned  as  being  dangerously  akin  to  corrupt 
treating  (see  Hexham,  1892,  4  O'M.  &  H.  150 ;  Rochester,  1892,  ibid.  160 ; 
Lancaster,  1896,  5  O'M.  &  H.  43). 

Treating  before  the  Eleetion. — Treating  being  a  corrupt  practice  may 
avoid  an  election  whenever  committed.  Treating  may  be  committed  either 
before,  during,  or  after  an  election  (see  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1883,  s.  1).  An  election  has  even  been  avoided  for  acts  of 
corrupt  treating  which  took  place  before  the  dissolution  of  the  Parliament 
which  caused  the  vacancy  {Youghal,  1869,  1  O'M.  &  H.  291),  and  in 
another  case  treating  was  held  to  have  been  committed  more  than  a  year 
before  the  election  {Hexham,  1892,  4  O'M.  &  H.  147). 

Treating  after  the  Election. — As  a  general  rule,  agency  terminates  with 
the  election  (see  Agency  (Election))  ;  hence  acts  of  treating  which  would 
have  avoided  the  election  if  done  before  or  during  the  election  will  not,  as  a 
general  rule,  affect  the  seat  if  done  after  the  election,  unless  done  by  the 
member  personally,  or  by  someone  for  whose  acts  he  continues  to  be 
responsible. 

Where  after  an  election  entertainment  is  given  with  the  knowledge  of 
the  member  to  electors  who  had  voted  for  him,  in  order  to  amount  to  a 
corrupt  practice  such  treating  must  be  connected  with  something  which 
preceded  the  election ;  in  other  words,  it  must  be  the  complement  of  some- 
thing done  or  existing  before  the  election  calculated  to  influence  the  voter 
while  the  vote  lies  in  his  power.  Thus  invitations  given  before  the  election 
to  entertainments  which  take  place  afterwards,  or  even  promises  to  invite 
to  a  subsequent  entertainment,  would  constitute  the  offence  of  corrupt  treat- 
ing (see  Brecon,  1871,  2  O'M.  &  H.  45 ;  Poole,  1874,  ihid.  125;  Kidder- 
minster, 1874:,  ibid.  173;  Harwich,  1880,  3  O'M.  &  H.  71).  But  treating 
after  an  election  with  a  view  to  secure  the  future  support  of  voters  is  not 
corrupt  as  regards  the  past  election,  tliough  it  may  affect  a  future  election 
(see  per  Lush,  J.,  Brecon,  1871,  2  O'M.  &  H.  43). 

General  Theating. — Where  the  existence  of  treating  on  such  a  scale 
as  to  produce  a  general  corruption  of  the  constituency  is  proved,  the 
election  would  be  void  at  common  law  on  the  ground  of  general  treating, 
even  though  the  treating  could  not  be  traced  to  the  member  or  any 
of  his  agents  (see  Bradford,  1869,  1  O'M.  &  H.  41 ;  Tamworth,  1869,  ihid. 
85 ;  Beverley,  1869,  ihid.  149  ;  Drogheda,  1869,  ibid.  258 ;  8t.  Ives,  1875, 
3  O'M.  &  H.  13).  In  order  to  avoid  the  election,  however,  on  the  ground 
of  general  treating,  it  must  be  proved  that  the  treating  was  in  favour  of  the 
person  elected,  and  that  the  treating  was  so  extensive  as  to  interfere  with 
the  freedom  of  election  {Ipswich,  1886,  4  O'M.  &  H.  71 ;  Pontefract,  1893, 
Day's  El.  Gas.  129 ;  see  also  Southampton,  1895). 

(3)  Undue  Influence. 
At  Common  Law. — The  undue  influence  of  a  voter  appears  not  to  have 
been  recognised  as  an  offenee  at  common  law,  although  corrupt  influence 
exercised  by  means  of  bribery  or  treating  has  always  been  regarded  as  an 
offence  tending  to  interfere  with  the  freedom  of  elections.  But  a  vote  to 
be  a  good  vote  must  be  freely  given  (see  Windsor,  1869,  1  O'M.  &  H.  6), 
and  a  vote  obtained  by  intimidation  is  at  common  law  void,  whether  the 
person  using  the  threat  had  the  power  to  carry  it  out  or  not,  provided  that 
the  voter  was  in  fact  influenced  in  such  a  manner  by  the  representation 
made  to  him  that  he  gave  his  vote  under  protest ;  a  vote  so  given  would  be 
struck  off  on  a  scrutiny  (see  Oldham.,  1869,  1  O'M.  &  H.  162 ;  see  also 
Bradford,  1869,  ibid.  40  ;  and  Sckutiny). 
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As  to  the  history  of  undue  influence  at  elections,  see  3  Edw.  i.  c.  5,  - 
and  the  Resolutions  of  the  House  of  Commons  in  1641  (2  Com.  Journ.  337), 
1645  (4  Com.  Journ.  346),  1700  (13  Com.  Journ.  333),  1741  (24  Com.  Journ. 
37),  1779  (37  Com.  Journ.  507),  and  1802  (57  Com.  Journ.  34,  376) ; 
see  also  the  cases  and  statutes  collected  in  Rogers  on  Elections,  17th  ed.,  vol. 
ii.  pp.  311-313,  with  regard  to  undue  influence  at  elections  by  peers, 
ministers,  and  servants  of  the  Crown,  the  military  and  police. 

Statutory  Definition. — The  offence  of  undue  influence  is  now  defined 
by  sec.  2  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  under 
which  every  person  who,  directly  or  indirectly,  by  himself,  or  by  any  other 
person  on  his  behalf  (see  Agency  (Election)),  makes  use  of,  or  threatens  to 
make  use  of  any  force,  violence,  or  restraint,  or  inflicts  or  threatens  to 
inflict,  by  himself  or  by  any  other  person,  any  temporal  or  spiritual  injury, 
damage,  harm,  or  loss,  vipon  or  against  any  person,  in  order  to  induce  or 
compel  such  person  to  vote  or  refrain  from  voting,  or  on  account  of  such 
person  having  voted  or  refrained  from  voting  at  any  election,  or  who  by 
abduction,  duress,  or  any  fraudulent  device  or  contrivance  impedes  the  free 
exercise  of  the  franchise  of  any  elector,  or  thereby  compels,  induces,  or  pre- 
vails upon  any  elector  either  to  give,  or  to  refrain  from  giving,  his  vote  at 
any  election,  is  guilty  of  undue  influence. 

This  section  replaces,  without  in  effect  altering,  the  former  definition  of 
undue  influence  contained  in  sec.  5  of  the  Corrupt  Practices  Prevention 
Act,  1854.  The  words  "  temporal  or  spiritual "  are,  however,  inserted  before 
the  words  "  injury,  damage,  harm,  or  loss." 

What  amounts  to  Undue  Influence. — The  mere  fact  of  a  person 
having  influence  and  intentionally  retahiing  it  is  not  alone  evidence  of 
unduly  exercising  that  influence  (see  per  Willes,  J.,  Windsor,  1869,  1 
O'M.  &  H.  6),  for  all  influence  is  not  necessarily  corrupt  (see  Galway,  1872, 
2  O'M.  &  H.  55).  It  is,  as  has  been  said,  the  abuse  of  influence  with  which 
alone  the  law  can  deal.  Influence  cannot  be  said  to  be  abused  because  it 
exists  and  operates  ;  it  is  only  abused  where  an  inducement  is  held  out  to 
the  voters  to  vote  or  not  to  vote  at  an  election  {TAchJield,  1869, 1  O'M.  &H. 
28).  If,  indeed,  influence  be  used  with  a  view  to  affect  votes,  or  to 
interfere  with  the  free  exercise  of  the  franchise,  it  is  undue  influence,  but 
whether  the  voter  be  the  person  ill-treated,  or  whether  the  ill-treatment  be 
violence  or  damage  done  by  the  removal  of  custom,  or  business,  or  employ- 
ment, is  immaterial  (see  Blackburn,  1869,  1  O'M.  &  H.  204). 

It  has  been  said  that  an  election  is  not  to  be  set  aside  because  of  an  act 
of  undue  influence  by  an  agent,  unless  it  was  one  that  was  calculated  to 
affect  and  did  affect  the  election  (Longford,  1870,  2  O'M.  &  H.  17).  In  an 
earlier  case,  however,  it  was  laid  down  that  the  mere  attempt  on  the  part 
of  an  agent  to  intimidate  a  voter,  even  though  it  were  unsuccessful,  would 
avoid  an  election  {Northallerton,  1869,  1  O'M.  &  H.  173),  and  the  wording 
of  the  section  appears  to  support  this  construction. 

It  will  be  observed  that  the  statute  prohibits  as  undue  influence  the  use 
or  threat  of  open  force  or  violence,  and  the  infliction  or  threat  of  any 
temporal  or  spiritual  injury,  damage,  harm,  or  loss,  in  order  to  induce  or 
compel  a  voter  to  vote  or  not  to  vote,  and  also  the  interference  with  the 
due  exercise  of  the  franchise  by  means  of  abduction,  duress,  or  any 
fraudulent  device  or  contrivance.  Using  any  violence,  or  threatening  any 
damage,  or  resorting  to  any  fraudulent  contrivance,  to  restrain  the  liberty 
of  a  voter,  so  as  either  to  compel  or  frighten  him  into  voting  or  abstaining 
from  voting  otherwise  than  he  freely  wills,  constitutes  the  offence  (see 
Lichfield,  1869,  1  O'M.  &  H.  25). 
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Using  Force  or  Violence. — An  election  was  avoided  where  an  agent  of 
the  member  incited  the  mob  to  beat  and  molest  people  so  as  to  prevent 
voters  from  coming  to  the  poll  {Stafford,  1869,  1  O'M.  &  H.  228);  and  any 
force  threatened  or  used  towards  a  voter  to  compel  him  to  vote  would  avoid 
the  election  (see  North  Norfolk,  1869,  1  O'M.  &  H.  240). 

The  intimidation  to  be  within  the  statute  must  be  personal  and  direct 
intimidation  of  the  individual  voter,  as  the  statute  does  not  refer  to  general 
intimidation  (see  Nottingham,  1869,  1  O'M.  &  H.  246 ;  Cheltenham,  1869, 
ibid.  64;  North  Durham,  1874,  2  O'M.  &  H.  156). 

Undue  influence  will  avoid  an  election  only  when  it  is  exercised  by  a 
candidate  or  by  his  agents  (see  North  Norfolk,  1869,  1  O'M.  &  H.  240 ; 
Stafford,  1869,  ibid.  233  ;  North  Durham,  1874,  2  O'M.  &  H.  156).  In  order, 
therefore,  to  avoid  an  election  on  the  ground  of  intimidation  and  undue 
influence,  either  it  must  be  shown  that  the  rioting  or  violence  was 
instigated  by  the  member  or  his  agents  for  whom  he  is  responsible,  or  it 
must  be  shown  that  it  was  to  such  an  extent  as  to  prevent  the  election 
being  an  entirely  free  election  (Stalybridge,  1869,  1  O'M.  &  H.  72  ;  Galway, 
1874,  2  O'M.  &  H.  200  ;  as  to  general  intimidation,  see^os^).  With  regard 
to  undue  influence,  the  candidate  and  his  agents  are  put  upon  the  same 
footing  (see  Westbury,  1869,  1  O'M.  &  H.  53). 

Inffiction  of  Injury,  Loss,  etc. — In  prohibiting  the  infliction  of  any 
temporal  or  spiritual  injury,  damage,  harm,  or  loss,  or  the  threat  thereof, 
the  statute  is  aimed  at  such  undue  influence  as  may  be  exercised  by  such 
means  as  the  withdrawal  of  custom  from  a  tradesman,  the  dismissal  of 
servants  or  workmen  from  employment,  the  eviction,  or  threat  of  eviction, 
of  a  tenant  by  a  landlord,  spiritual  intimidation,  etc. 

Withdrawal  of  Custom. — The  actual  withdrawal  of  custom  or  the  threat 
to  withdraw  custom  from  a  tradesman,  if  done  or  made  with  a  view  to 
affect  a  voter  or  to  interfere  with  the  free  exercise  of  the  franchise,  is 
undue  influence  (see  Blackburn,  1869,  1  O'M.  &  H.  204;  see  also  North 
Durham,  1874,  2  O'M.  &  H.  158 ;  North  Noifolk,  1869,  1  O'M.  &  H.  241). 
A  threat  to  a  Baptist  minister  to  give  up  pews  in  his  chapel  if  he  voted  as 
he  wished  would  amount  to  intimidation  {Northallerton,  1869,  1  O'M. 
&  H.  168). 

Dismissal  from  Employment. — The  dismissal  of  voters  from  employment 
shortly  before  an  election  in  consequence  of  their  politics  being  different 
from  those  of  their  employers  may  amount  to  undue  influence  (see  Black- 
burn, 1869,  1  O'M.  &  H.  203).  So  where  a  master  employs  a  servant  who 
in  all  probability  would  in  the  ordinary  course  of  things  continue  in 
his  employment,  the  master  may,  of  course,  dismiss  him  at  pleasure  after 
giving  him  proper  notice ;  but  if  he  does  it  on  account  of  the  vote  and  for 
the  purpose  of  coercing  the  voter,  it  is  an  infliction  of  loss  within  the  statute 
{North  Norfolk,  1869,  1  O'M.  &  H.  241);  and  the  wrongful  dismissal  by  an 
employer  of  voters  from  his  employment  shortly  before  an  election  upon 
the  ground  of  his  political  opinion,  is  evidence  of  intimidation  (see  Black- 
burn, 1869,  1  O'M.  &  H.  204).  A  mere  threat  to  discharge  a  servant  might 
constitute  the  offence ;  thus  it  has  been  said  that  if  a  candidate  who  is  an 
employer  of  labour  were  to  inform  all  persons  in  his  employ  either  that  he 
would  discharge  any  man  who  did  not  vote  for  him,  or  that  he  would 
discharge  any  man  who  voted  for  the  other  candidate,  that  would  avoid 
the  election  (see  Westbury,  1869,  1  O'M.  &  H.  53 ;  see  also  Oldham,  1869, 
ibid.  161). 

Eviction  by  Landlord. — The  statute  does  not  preclude,  nor  was  it  attempted 
to  preclude,  the  exercise  of  that  legitimate  influence  which  a  landlord  has  a 
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right  to  use  (see  North  Norfolk,  1869,  1  O'M.  &  H.  237 ;  Tipperary,  1870, 
2  O'M.  &  H.  31 ;  Galway,  1872,  2  O'M.  &  H.  55).  So  where  a  landlord  said 
to  a  number  of  his  tenants,  "  If  you  can  vote  for  my  friend  I  shall  be  de- 
lighted if  you  will  do  so ;  if  you  cannot  vote  for  him,  at  all  events  stay  at 
home,  and  do  not  vote  against  him,"  it  was  held  that  he  had  not  overstepped 
the  bounds  of  the  legitimate  influence  which  he  had  a  right  to  exercise 
(Gfalway,  1872,  2  O'M.  &  H.  54) ;  and  the  fact  that  tenants  who  were  in 
arrear  of  rent  had  all  voted  the  way  their  landlord  wished,  on  the  under- 
standing, as  it  was  submitted,  that  they  should  not  be  pressed  for  their 
rent,  did  not  in  itself  prove  any  undue  exercise  of  such  influence  (see 
Windsor,  1869,  1  O'M.  &  H.  6).  A  landlord  has,  of  course,  a  perfect  right 
to  choose  his  tenant  and,  after  proper  notice,  to  evict  him.  If,  however,  on 
the  other  hand,  a  landlord  threatens  to  evict  his  tenant  in  order  to  secure 
his  vote,  or  actually  does  evict  the  tenant  on  account  of  his  vote,  that 
amounts  to  an  infliction  of  harm  or  loss  within  the  meaning  of  the  section 
(see  North  Norfolk,  1869,  1  O'M.  &  H.  241).  But  a  threat  must  be  an 
operative  threat  at  the  time  of  the  election ;  so  where  it  was  proved  that 
the  respondent  had  after  a  previous  election  evicted  a  number  of  his 
tenants  for  not  having  voted  for  him,  it  was  held  that  this  would  not  avoid 
a  subsequent  election,  unless  it  could  be  shown  that  its  effect  continued  to 
operate  on  the  minds  of  the  tenants  at  the  time  of  the  election,  though  it  was 
admissible  as  evidence  of  intimidation,  as  it  might  imply  a  threat  of  future 
evictions  (  Windsor,  1874,  2  O'M.  &  H.  91 ;  see  also  Petersfield,  1874,  ibid.  95). 

Spiritual  Intimidation. — The  threat  or  the  infliction  of  any  spiritual 
injury,  damage,  harm,  or  loss,  is  expressly  prohibited  by  sec.  2  of  the  Act 
of  1883.  Before  that  enactment  there  was  no  express  legislative  prohibi- 
tion of  the  undue  exercise  of  spiritual  influence ;  the  decisions  of  the 
election  committees,  and  subsequently  of  the  election  judges,  had,  how- 
ever, clearly  established  that  it  was  illegal  (see  Mayo,  1853,  2  Pow.  R  &  D. 
204 :  Sligo,  1853,  ibid.  258 ;  Mayo,  1857,  Wolf.  &  D.  27 ;  Galway,  1869,  1 
O'M.  &  H.  307;  Longford,  1870,  2  O'M.  &  H.  14;  Galway,  1872,  ibid.  57; 
Tipperary,  1870,  ibid.  31). 

The  exercise  by  the  clergy  of  their  legitimate  influence  has  always  been 
recognised  as  lawful  (see  Tipperary,  1870,  2  O'M.  &  H.  31 ;  Galway,  1872, 
ibid.  57).  It  is  the  undoubted  right  of  the  clergy  to  canvass  and  induce 
persons  to  vote  in  a  particular  way.  In  the  proper  exercise  of  his  influence 
the  priest  may,  as  has  been  said,  counsel,  advise,  recommend,  entreat,  and 
point  out  the  true  line  of  moral  duty,  and  explain  why  one  candidate 
should  be  preferred  to  another,  and  may,  if  he  think  fit,  throw  the  whole 
weight  of  his  character  into  the  scale.  But  he  must  not  hold  out  hopes  of 
reward  here  or  hereafter,  and  he  must  not  use  threats  of  temporal  injury, 
or  of  disadvantage,  or  of  punishment  hereafter.  He  must  not,  for  instance, 
threaten  to  excommunicate,  or  to  withhold  the  sacraments,  or  to  expose 
the  party  to  any  other  religious  disability,  or  denounce  the  voting  for  any 
particular  candidate  as  a  sin,  oi*  as  an  ofi'ence  involving  punishment  here 
or  hereafter.  If  he  does  so  with  a  view  to  influence  a  voter  or  to  affect  an 
election,  he  is  guilty  of  undue  influence  (see  Longford,  1870,  2  O'M.  &  H. 
16 ;  South  Meath,  1892,  4  O'M.  &  H.  132). 

Undue  influence  by  means  of  spiritual  intimidation,  by  which  is  meant 
the  infliction  or  threat  of  any  spiritual  injury,  harm,  or  loss,  with  the  object 
of  influencing  votes,  through  the  agency  of  the  clergy,  will  avoid  an  election 
(see  South  Meath,  1892,  4  O'M.  &  H.  130 ;  North  Meath,  1892,  4  O'M.  &  H. 
185 ;  see  also  Galway,  1872,  2  O'M.  &  H.  57 ;  Galway,  1874,  ibid.  200). 

Abduction,  Duress,  Fraud,  etc. — The  statute  also  prohibits  the  interference 
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with  the  due  exercise  of  the  franchise  by  abduction,  duress,  or  any  fraudu- 
lent device  or  contrivance.  The  forcible  abduction  of  a  voter,  or  duress 
exercised  upon  a  voter,  would  be  using  force,  violence,  or  restraint  within 
the  section.  The  provision,  however,  appears  to  be  more  especially  directed 
against  the  prevention  of  a  voter  from  giving  his  vote  by  means  of  some 
trick  or  other  species  of  fraud,  as  by  making  him  intoxicated,  or  induc- 
ing him  to  be  absent  from  the  election  by  some  pretence  (see  Cocker  mouth, 
1853,  2  Pow.  E.  &  D.  166;  Zisburn,  1863,  Wolf.  &  B.  227). 

Wherever  there  is  a  fraudulent  device  of  any  sort  to  prevent  a  voter 
from  voting  in  a  certain  way,  that  would  be  an  offence  within  the  Act  (see 
Gloucester,  1873,  2  O'M.  &  H.  61 ;  see  also  Northallerton,  1869,  1  O'M.  &  H. 
170);  thus  the  sending  of  voting  cards  which  are  intended  to  induce 
persons  to  believe  that  they  could  not  vote  for  one  candidate,  but  that  their 
votes  would  only  be  valid  if  given  for  the  other  candidate,  would  be  a 
fraudulent  device  {Gloucester,  1873,  sufra) ;  the  intention  to  mislead  is  an 
essential  to  the  offence.  It  would  seem  that  in  order  to  avoid  an  election 
on  this  ground  there  must  be  proof  that  some  elector  or  electors  had  been 
actually  prevented  from  voting,  the  mere  fact  that  cards  were  sent  which 
were  calculated  to  deceive  being  apparently  not  sufficient,  though  as  to 
this  there  is  some  difference  of  opinion  (see  Stepney,  1886,  4  O'M.  &  H.  57 ; 
see  also  Dovm,  1880,  3  O'M.  &  H.  123). 

General  Intimidation. — It  has  been  pointed  out  above  that  the 
provisions  of  the  statute  apply  only  to  undue  influence  exercised  over 
individual  voters  by  a  candidate  or  his  agents.  But  an  election  is  void  at 
common  law  if  it  can  be  proved  that  there  was  intimidation  of  such  a 
character,  so  general  and  extensive  in  its  operation,  that  it  cannot  be  said 
that  the  polling  was  a  fair  representation  of  the  opinion  of  the  constituency 
(see  North  Durham,  1874,  2  O'M.  &  H.  156;  see  also  Morpeth,  1774,  1 
Doug.  147 ;  Nottingham,  1803,  1  Peck.  85 :  Knareshorour/h,  1805,  2  Peck. 
382;  Coventry,  1706,  15  Com.  Journ.  276;  Westminster,  1722,  20  Com. 
Journ.  53;  Coventry,  1722,  ibid.  60;  Clare,  1853,  2  Pow.  E.  &  D.  246). 
Where  there  is  general  intimidation  by  rioting  or  violence,  or  by  undue 
spiritual  influence,  to  such  an  extent  as  to  violate  the  freedom  of  election 
and  to  prevent  persons  from  freely  exercising  their  franchise  and  giving 
their  votes,  the  election  is  void,  and  in  such  case  it  is  not  necessary  to 
show  that  the  violence  was  instigated  by  the  member  or  his  agents  (see 
Cheltenham,  1869,  1  O'M.  «&  H.  64;  Stalyhridge,  1869,  ibid.  72;  Salford 
1869,  ibid.  140;  Stafford,  1869,  ibid.  229;  Nottingham,  1869,  ibid.  246; 
Drogheda,  1869,  ibid.  254;  SBp,  1869,  ibid.  300;  Galway,  1872,  2  O'M.  & 
H.  56 ;  Dudley,  1874,  ibid.  120 ;  North  Mcath,  1892,  4  O.'M.  &  H.  188). 

In  order  to  avoid  an  election  on  the  ground  of  general  rioting  and 
intimidation,  it  must  be  shown  that  the  violence  was  of  such  an  extent 
as  to  prevent  persons  of  ordinary  nerve  and  courage  from  recording  their 
votes  (see  Thornbury,  1886,  4  O'M.  &  H.  67 ;  see  also  SaJford,  1869,  1  O'M. 
&  H.  141 ;  Nottingham,  1869,  ibid.  246).  But  where  the  intimidation  is  so 
general  that  it  might  reasonably  be  supposed  to  affect  the  result  of  the 
election,  it  is  not  necessary  to  show  that  the  result  was  in  fact  affected 
thereby  (see  South  Meath,  1892,  4  O'M.  &  H.  142 ;  North  Meath,  1892,  ibid. 
188;  see  also  Drogheda,  1869,  1  O'M.  &  H.  254;  North  Durham,  1874,  2 
O'M.  &  H.  157). 

(4)  Personation. 

Statutory  Definition. — The  Corrupt  and  Illegal  Practices  Preven- 
tion Act,  1883  (s.  3  and  Sched.  III.  Part  III.),  adopts  the  definition  of  per- 


464  CORRUPT  PRACTICES 

sonation  contained  in  sec.  24  of  the  Ballot  Act,  1872,  35  &  36  Vict.  c.  33, 
under  which  a  person  is  for  all  purposes  of  the  laws  relating  to  parliament- 
ary and  municipal  elections  to  be  deemed  to  be  guilty  of  the  offence  of 
personation,  who,  at  an  election  for  a  county  or  borough,  or  at  a  municipal 
election,  applies  for  a  ballot  paper  in  the  name  of  some  other  person, 
whether  that  name  be  that  of  a  person  living  or  dead,  or  of  a  fictitious 
person,  or  who  having  voted  once  at  any  such  election  applies  at  the  same 
election  for  a  ballot  paper  in  his  own  name. 

As  to  the  earlier  legislation  on  tlie  subject,  see  35  Geo.  iii.  c.  29,  s.  54 ; 
60  Geo.  III.  and  1  Geo.  iv.  c.  11,  s.  86 ;  4  Geo.  iv.  c.  55,  s.  82  ;  and  6  &  7 
Vict.  c.  18,  ss.  83  and  84. 

Personation,  and  aiding,  abetting,  counselling,  or  procuring  the  commis- 
sion of  the  offence  of  personation  are  corrupt  practices  and  felonies  (see  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  s.  3  and  s.  6  (2))  ;  as  to 
the  punishment  and  other  penalties  and  consequences  of  which,  see  above. 

What  Constitutes  Peksonation.  —  The  application  for  a  ballot 
paper  in  the  name  of  any  person  other  than  that  of  the  applicant,  or  the 
application  in  his  own  name  for  a  second  ballot  paper  after  he  has  already 
voted  at  the  election,  constitutes  the  offence.  Where  there  are  two  persons 
of  the  same  name,  and  one  only  of  them  is  on  the  register  of  voters,  if  the 
other  votes  he  will  be  guilty  of  personation,  and  his  vote  must  be  struck  off, 
this  being  an  application  in  the  name  of  some  other  person,  notwithstanding 
the  fact  that  the  applicant  happens  to  have  the  same  name  as  the  person  on 
the  register  (see  Oldham,  Bothwell's  case,  1869,  20  L.  T.  314 ;  Berwick, 
Clark's  case,  1881,  44  L.  T.  290). 

Innocent  Personation. — The  offence  of  personation  involves  corrupt  inten- 
tion ;  if,  therefore,  a  vote  be  given  by  a  person  innocently,  under  the  honest 
belief  that  he  had  a  qualification,  and  was  voting  with  a  right,  no  offence  is 
committed,  for  where  the  corrupt  intention  is  absent  the  offence  of  persona- 
tion cannot  be  committed,  personation  being  a  corrupt  practice,  and  only 
an  offence  against  election  law  if  it  is  corrupt  (see  Stepney,  1886,  4  O'M.  &  H. 
44 ;  see  also  Oldham,  1869, 1  O'M.  &  H.  152  ;  Gloucester,  1873,  2  O'M.  &  H. 
64 ;  Athlone,  1880,  3  O'M.  &  H.  59  ;  Finsbury,  1892,  Day's  El.  Cas.  50). 
So  where  a  voter  who  had  been  inadvertently,  and  in  contravention  of  the 
Redistribution  of  Seats  Act,  1885,  s.  8  (3),  registered  as  being  entitled  to 
vote  for  two  divisions  of  a  borough,  voted  twice,  under  the  honest  belief 
that  he  had  a  right  to  do  so,  it  was  held  that  the  first  vote  was  good,  and 
that  he,  having  no  corrupt  intention,  was  not  guilty  of  the  offence  of  per- 
sonation, but  that  the  second  vote  was  void,  and  ought  to  be  struck  off 
{Stepney,  1886,  4  O'M.  &  H.  44) ;  and  when  a  person  who  is  inadvertently 
registered  on  the  register  of  voters  in  a  name  that  is  not  his  own,  applies 
for  a  ballot  paper  in  that  name,  he  is  not  guilty  of  personation  {B.  v.  Fox, 
1887,  16  Cox  C.  C.  166).  So,  also,  if  two  persons  are  improperly  on  the 
register  in  respect  of  the  same  premises,  both  of  them  are  entitled  to  vote, 
and  neither  is  guilty  of  personation  (see  Oldham,  1869,  20  L.  T.  315). 

Agency  must  he  Proved. — In  order  to  avoid  an  election  on  the  ground  of 
personation,  it  must  be  proved  that  the  personation  was  committed  by  an  agent 
of  the  candidate.  An  election  is  not  avoided  at  common  law  by  general 
personation,  and  to  avoid  it  under  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883,  it  is  necessary  to  prove  agency  (see  West  Belfast,  1886,  4  O'M. 
&  H.  108  ;  see  also  Agency  (Election)).  In  one  case  where  an  attempt  was 
made  to  induce  a  man  to  personate  an  absent  voter,  it  was  said  that  if  it 
could  be  established  that  an  agent  of  the  member  had  got  voters  personated 
it  would  be  sufficient  fraud  at  common  law  to  set  aside  the  election  {Coventry, 
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1869,  1  O'M.  &  H.  105 ;  see  now  sec.  5  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883). 

In  a  recent  case  certain  persons  were  proved  to  have  personated  voters, 
but  the  election  was  not  affected,  as  they  were  not  agents  of  the  member 
{Hexham,  1892 ;  see  Day's  El.  Cas.  68  ;  see  also  Shoreditch,  1896).  In  the 
same  case,  persons  who  were  agents  were  proved  to  have  attempted  to  induce 
the  same  individuals  to  vote,  but  as  the  agents  did  not  know  that  such 
persons  were  not  entitled  to  vote  they  were  not  guilty  of  aiding  and  abetting 
personation  ;  it  was  said,  however  (per  Cave,  J.  ibid.),  that  agents  might  be 
guilty  of  aiding  and  abetting  personation  who  corruptly  induced  a  person  to 
vote,  although  such  person  was  not  guilty  of  personation  because  he  did 
not  know  that  he  was  not  entitled  to  vote. 

Evidence  of  Personation. — Where  a  person  on  the  register  of  voters  is 
proved  not  to  have  voted,  and  it  is  at  the  same  time  proved  that  a  vote  has 
been  given  in  his  name,  this  is  evidence  of  personation  {Finsbury,  1892,  4  O'M. 
&  H.  175). 

Prosecution  for  Personation. — Under  the  Parliamentary  Eegis- 
tration  Act,  1843,  6  &  7  Vict.  c.  18,  s.  85,  the  candidates  may  appoint  agents 
to  attend  at  the  polling  booths  for  the  purpose  of  detecting  personation. 
The  same  Act  (s.  86)  provides  that,  if  at  the  time  any  person  tenders  his 
vote  at  an  election,  or  after  he  has  voted,  and  before  he  leaves  the  polling 
booth,  any  such  agent  so  appointed  declares  to  the  returning  officer,  or  his 
deputy,  presiding  at  the  polling  booth,  that  he  believes  and  undertakes  to 
prove  that  the  person  so  voting  is  not  in  fact  the  person  in  whose  name  he 
assumes  to  vote,  then  the  returning  officer  or  his  deputy  must  immediately, 
after  such  person  has  voted,  by  word  of  mouth  order  any  constable  to  take 
the  person  so  voting  into  custody,  and  such  order  is  a  sufficient  warrant  and 
authority  to  the  constable  for  so  doing.  The  retiirning  officer  or  his  deputy 
is  not,  however,  entitled  to  reject  the  vote  of  such  person  if  he  answers  in 
the  affirmative  the  questions  authorised  by  the  Act  (see  Ballot)  ;  but  the 
returning  officer  or  his  deputy  is  to  cause  the  words  "  protested  against  for 
])ersonation  "  to  be  placed  against  the  vote  of  the  person  so  charged  with 
l)ersonation  when  entered  in  the  polling-book.  Persons  so  charged  with 
personation  are  to  be  taken  before  two  justices  of  the  peace  ;  if  two  justices 
cannot  be  found  within  three  hours  after  the  close  of  the  poll  on  the  day  of 
the  arrest,  one  justice  may  liberate  the  person  on  his  entering  into  recognis- 
ances with  one  surety  ;  and  if  no  justice  can  be  found  within  four  hours  after 
the  closing  of  the  poll,  then  such  person  is  to  be  forthwith  discharged  from 
custody ;  but  in  such  case  the  charge  may  be  subsequently  inquired  into, 
and  a  warrant  may,  if  necessary,  be  issued  for  the  apprehension  of  the 
persons  charged  {ihid.  s.  87).  If,  upon  hearing  the  charge,  the  two  justices 
are  satisfied  upon  the  evidence  on  oath  of  not  less  than  two  credible  witnesses 
that  the  person  charged  is  guilty  of  personation,  they  must  commit  him  for 
trial  {ihid.  s.  88) ;  and  if  they  are  satisfied  that  there  is  no  foundation  for  the 
charge,  they  are  to  make  an  order  for  the  agent  making  the  charge  to  pay 
any  sum  not  exceeding  ten  pounds  and  not  less  than  five  pounds  by  way  of 
damages  and  costs ;  if  the  person  falsely  charged  consents  to  accept  such 
compensation,  no  action  or  other  proceedings  will  lie  in  respect  of  the  charge 
{ihid.  s.  89). 

It  is,  moreover,  the  duty  of  the  returning  officer  to  institute  a  prosecu- 
tion against  any  person  whom  he  may  believe  to  have  been  guilty  of  per- 
sonation, or  of  aiding,  abetting,  counselling,  or  procuring  the  commission  of 
the  offence  of  personation,  at  the  election  for  which  he  is  returning  officer 
(Ballot  Act,  1872,  35  &  36  Vict.  c.  33,  s.  24). 
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The  public  prosecutor  and  the  Attorney-General  have  also  power  to 
institute  a  prosecution  for  personation  as  for  any  other  corrupt  practice  (see 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  ss.  43,  45,  and  60 ; 
see  also  under  the  head  Prosecution  for  Corriqjt  Practices,  supra). 

(5)  False  Declaration  of  Election  Expenses. 

Eetukn  of  Election  Expenses. — It  is  the  duty  of  the  election  agent  of 
every  candidate,  within  thirty-five  days  after  the  day  on  which  the 
candidates  returned  at  an  election  are  declared  elected,  to  transmit  to  the 
returning  officer  a  true  return  of  the  election  expenses  (see  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  s.  33  (1) ;  as  to  what  are  election 
expenses  and  the  mode  of  return,  see  Election  Expenses).  The  return  so 
transmitted  to  the  returning  officer  must  be  accompanied  by  a  declaration 
made  by  the  election  agent  before  a  justice  of  the  peace  in  the  form  given 
in  the  Act ;  and  at  the  same  time  that  the  agent  transmits  the  return,  or 
within  seven  days  afterwards,  the  candidate  must  transmit  to  the  returning 
officer  a  similar  declaration  as  to  the  election  expenses  (see  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  s.  33  (2)  and  (4),  and  Sched.  II.). 

Knowingly  making  False  Declaration. — If  any  candidate  or  election 
agent  knowingly  makes  the  declaration  required  by  the  Act  falsely,  he  is 
guilty  of  an  offence,  and  on  conviction  thereof  on  indictment  he  is  liable  to 
the  punishment  for  wilful  and  corrupt  perjury.  Such  an  offence  is  also  a 
corrupt  practice  {ibid.  s.  33  (7)) ;  as  to  the  punishment  and  consequences  of 
which,  see  supra. 

II.  CORRUPT  PRACTICES  AT  MUNICIPAL  AND  OTHER 

ELECTIONS. 

Municipal  Elections. — The  law  as  to  corrupt  practices  at  municipal 
elections  is  assimilated  to  that  at  parliamentary  elections,  and  is  now  based 
upon  the  Municipal  Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  Part  IV., 
as  amended  by  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884,  47  &  48  Vict.  c.  70. 

Corrupt  practices  at  municipal  elections  are  the  same  as  at  parliamentary 
elections,  viz. :  (1)  bribery;  (2)  treating;  (3)  undue  influence;  (4)  persona- 
tion, and  aiding,  abetting,  counselling,  and  procuring  the  commission  of  the 
offence  of  personation  (see  s.  2  and  Sched.  III.  of  the  Act  of  1884);  and  (5) 
knowingly  making  a  false  declaration  as  to  election  expenses  {ibid.  s.  21  (5))> 
Under  the  Municipal  Corporations  Act,  1882,  s.  77,  which  is  adopted  by  the 
Act  of  1884  (see  s.  2  and  Sched.  III.),  bribery,  treating,  undue  influence,  and 
personation  include  respectively  anything  done  before,  at,  after,  or  with 
respect  to  a  municipal  election,  which,  if  done  before,  at,  after,  or  with 
respect  to  a  parliamentary  election,  would  make  the  person  doing  the  same 
liable  to  any  penalty,  punishment,  or  disqualification  for  bribery,  treating, 
undue  influence,  or  personation,  as  the  case  may  be,  under  any  Act  for  the 
time  being  in  force  with  respect  to  parliamentary  elections. 

It  is  expressly  provided  by  the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884,  s.  2  (2),  that  a  person  who  commits  any  corrupt  prac- 
tice in  reference  to  a  municipal  election  is  guilty  of  the  like  offence,  and  is, 
on  conviction,  liable  to  the  like  punishment  and  subject  to  the  like  incapaci- 
ties as  if  the  corrupt  practice  had  been  committed  in  reference  to  a  parlia- 
mentary election. 

A  municipal  election  will  also  be  avoided  by  such  general  corruption, 
"bribery,  treating,  or  intimidation,  at  the  election  as  would,  by  the  common 
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law  of  Parliament,  avoid  a  paiiiaiiientaiy  election  (Munici]3al  Corporations 
Act,  1882,  s.  81). 

The  procedure  as  to  prosecutions  for  corrupt  practices  at  municipal 
elections  is  regulated  by  the  Municipal  Elections  (Corrupt  and  Illegal  Prac- 
tices) Act,  1884,  and  is  similar  to  that  in  force  with  regard  to  parliamentary- 
elections. 

Where,  upon  the  trial  of  a  municipal  election  petition,  the  Election 
Court  report  that  any  corrupt  practice  other  than  treating  and  undue 
influence  has  been  committed  by,  or  with  the  knowledge  and  consent  of,  any 
candidate,  or  that  the  offence  of  treating  or  undue  influence  has  been  com- 
mitted by  any  candidate,  that  candidate  is  not  capable  of  ever  holding  a 
corporate  office  in  the  borough,  and  if  he  has  been  elected,  his  election  is 
void ;  and  he  is  further  subject  to  the  same  incapacities  as  if,  at  the  date  of 
the  report,  he  had  been  convicted  of  a  corrupt  practice  {ibid.  s.  3  (1)). 
Upon  the  trial  of  a  municipal  election  petition,  where  there  is  a  charge  of 
any  corrupt  practice,  the  Election  Court  must  report  in  writing  to  the  High 
Court  whether  any  of  the  candidates  has  been  guilty  by  his  agents  of  any 
corrupt  practice  in  reference  to  the  election,  and  if  the  Election  Court 
reports  that  he  has,  then  he  is  not  capaljle  of  being  elected  to  or  holding 
any  corporate  office  in  the  borough  during  a  period  of  three  years  from  the 
report,  and  if  he  has  been  elected,  his  election  is  void  {ibid.  s.  3  (2)). 

As  to  the  application  of  the  Act  to  municipal  elections  in  the  city  of 
London,  see  sec.  35. 

School  Board  Elections,  etc. — The  provisions  of  Part  IV.  of  the  Muni- 
cipal Corporations  Act,  1882,  with  regard  to  corrupt  practices  at  municipal 
elections,  as  amended  by  the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884,  are,  subject  to  the  necessary  modifications,  extended  to 
elections  of  members  of  Local  Boards,  Improvement  Commissioners,  Poor 
Law  Guardians,  and  School  Boards  by  sec.  36  of  the  latter  Act. 

County  Counxil  Elections. — The  same  provisions,  subject  to  the 
necessary  modifications,  are  applied  to  County  Council  elections  by  the 
Local  Government  Act,  1888,  51  &  52  Vict.  c.  41,  s.  75. 

Parish  Council  Elections,  etc. — The  same  provisions  are  also  extended 
by  the  Local  Government  Act,  1894,  56  &  57  Vict.  c.  73,  s.  48  (3)  and  (8),. 
to  Parish  Council  elections,  and  other  elections  under  the  Act,  subject  to 
adaptations,  alterations,  and  exceptions,  made  by  rides  framed  under  the 
Act. 

III.  COREUPT  PRACTICES  BY  PUBLIC  BODIES. 

As  to  bribery  and  corruption  of  and  by  members,  officers,  or  servants  of 
corporations,  councils,  boards,  commissioners,  or  other  public  bodies,  see 
the  Public  Bodies  Corrupt  Practices  Act,  1889,  52  &  53  Vict.  c.  69 ;  see 
also  the  article  Bribery. 

See  also  Agency  (Election);  Ballot;  Candidate;  Election  Commis- 
sioners; Election  Petition;  Illegal  Practices;  Relief;  Returning 
Officer;  Scrutiny;  etc. 

[^Authorities. — See,  further,  Rogers  on  Elections,  17th  ed.,  vol.  ii.  (Parlia- 
mentary), 1895,  vol.  iii.  (Municipal,  etc.),  1894 ;  Leigh  and  Le  Marchant, 
Law  of  Elections,  4th  ed.,  1885 ;  Mattinson  and  Macaskie,  Law  relating  to 
Corrupt  and  Illegal  Practices,  3rd  ed.,  1892.] 


Corruption    of    Blood.— Under   the   old    law   attainder   for 
treason  or  felony   involved   the   corruption   of  the   blood   of   the   persoii,' 
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attainted ;  that  is,  he  was  rendered  incapable  of  inheriting  lands  from  his 
ancestors,  of  retaining  those  he  was  in  possession  of,  or  of  transmitting 
them  to  any  heir ;  further,  no  one  could  claim  through  him.  Where  the 
attainder  was  for  treason  his  lands  escheated  to  the  king,  and  where  it  was 
for  felony,  to  the  lord,  subject  to  the  king's  year  and  day.  This  barbarous 
rehc  of  mediaeval  times  was  finally  abolished  by  the  Forfeiture  Act,  1870. 

Corvee. — See  Egypt;  Statute  Labouk. 


Cost-book  Companies.— See  Mines. 


Cost,  Freight,  and  Insurance.— See  C.  F.  I. 
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The  scope  of  the  article  is  set  forth  generally  in  the  preliminary  Table 
of  Contents. 

Costs  in  bankruptcy  have  been  already  dealt  with  in  vol.  i.  at  p.  518, 
under  Bankkuptcy.  Questions  relating  to  security  for  costs  will  be  dis- 
cussed hereafter  under  Security  for  Costs.  Questions  as  to  the  various 
scales  on  which  costs  may  be  taxed  will  be  dealt  with  under  Taxation. 

In  this  article  the  word  "  costs  "  is  (except  as  regards  criminal  proceed- 
ings, where  some  modification  of  the  proposition  is  necessary)  restricted  to 
what  is  indeed  its  proper  meaning,  namely,  such  sum  of  money  as  the  Court 
or  a  judge  orders  one  litigant  to  pay  to  another  to  compensate  the  latter  for 
the  expense  to  which  he  has  been  put  by  the  litigation.  The  sum  so  awarded 
seldom,  if  ever,  fully  recoups  the  successful  party  for  the  expense  which  he  has 
incurred.  On  interlocutory  applications,  the  Court  may  direct  payment  of  a 
lump  sum  (Order  65,  r,  23),  and  this  rule  is  often  acted  on  in  chambers  in  the 
Chancery  Division.  But  in  all  other  cases  when  the  Court  awards  costs 
it  almost  invariably  directs  that  they  be  taxed ;  and  a  taxing-master  very 
rarely  allows  the  full  amount  which  the  successful  party  has  to  pay  to  his 
own  solicitor.  The  amount  allowed  on  taxation  is  called  "  taxed  costs  "  ;  and 
this,  as  a  rule,  is  all  that  the  unsuccessful  party  has  to  pay  to  his  opponent. 
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The  difference  between  "  taxed  costs  "  and  the  amount  which  the  successful 
party  is  liable  to  pay  to  his  own  solicitor,  is  known  as  "  extra  costs  "  ;  and 
this  the  successful  party  must  pay  out  of  his  own  pocket.  Sometimes, 
however,  the  Court  or  judge  orders  that  the  costs  payable  by  one  party  to 
another  should  be  taxed  "  as  between  solicitor  and  client  " ;  and  then  the 
taxation  is  conducted  on  a  far  more  liberal  scale.  But  it  often  happens  that 
even  after  a  taxation  of  this  kind  the  successful  party  is  still  called  on  to 
pay  some  portion  of  his  solicitor's  bill,  e.g.  if  any  item  of  expense  has  been 
unnecessarily  incurred. 

The  rules  relating  to  costs  in  Courts  of  equity  have,  from  the  earliest 
times,  been  materially  different  from  those  which  prevailed  in  Courts  of 
common  law  ;  though,  in  both,  the  same  general  principle  has  been  observed 
that  the  successful  party  was  entitled  to  be  recouped  for  all  expenses  neces- 
sarily incurred  by  reason  of  the  litigation.  The  Court  of  Chancery  assumed 
from  its  commencement  the  power  to  deal  with  all  questions  of  costs,  with- 
out the  aid  of  the  Legislature.  Hence,  the  costs  of  a  Chancery  suit  have  always 
been  in  the  discretion  of  the  judge  who  tried  the  case  ;  though  he  was  bound, 
of  course,  to  exercise  his  discretion  judicially.  But,  in  any  Court  of  common 
law,  the  right  to  costs  is,  and  always  has  been,  entirely  the  creature  of 
statute.  The  old  general  enactments  as  to  costs  are  repealed  as  being 
inconsistent  with  the  general  discretion  as  to  costs  given  by  the  Judicature 
Acts  and  llules,  though  enactments  which  deal  with  any  special  right  to  costs 
possessed  by  a  particular  class  of  persons  remain  unaffected  {Garnctt  v. 
Bradley,  1878,  3  App.  Cas.  944 ;  Bockdt  v.  Clippingdale,  [1891]  2  Q.  B.  293 ; 
Judicature  Act,  1890,  53  &  54  Vict.  c.  44,  s.  5).  Again,  there  were  formerly 
Acts  entitling  parties  in  certain  cases  to  double,  or  even  treble,  costs. 
All  of  such  Acts  which  were  passed  prior  to  1842  were  repealed  in  that 
year  by  the  5  &  6  Vict.  c.  97,  ss.  1,  2.  But  several  such  Acts  have  been 
passed  since  1842  ;  and  these  remain  in  force  (Hasker  v.  Wood,  1885,  54  L.  J. 
Q.  B.  419).  The  Court  of  Chancery  could  always  award  costs  as  between 
solicitor  and  client  to  a  successful  party ;  l)ut,  in  the  absence  of  an  express 
statutory  provision  to  that  effect,  the  Courts  of  common  law  had  no  such 
-power  (Andrevjs  V.  Barms,  1888,  39  Cl\.  D.  133;  Mordue  v.  Palmer,  1870, 
L.  E.  6  Ch.  A.  22,  32). 

I.  Costs  in  the  Chanceky  Division. 

In  the  Chancery  Division  no  action  can  be  tried  with  a  jury.  Hence 
the  one  leading  rule  which  governs  all  questions  of  costs  in  this  Division  is 
that  laid  down  in  Order  65,  r.  l,"The  costs  of  and  incident  to  all  proceedings 
in  the  Supreme  Court,  including  the  administration  of  estates  and  trusts, 
shall  be  in  the  discretion  of  the  Court  or  judge."  But  the  rule  is  subject 
to  this  qualification  that — 

An  executor,  administrator,  trustee,  or  mortgagee  who  has  not 
unreasonably  instituted  or  carried  on  or  resisted  any  proceedings  is  not  to 
be  deprived  of  any  right  to  costs  out  of  a  particular  estate  or  fund  to 
which  he  would  have  been  entitled  according  to  the  rules  acted  on  in  the 
Chancery  Division  prior  to  24th  October  1883.  Where  the  proceedings 
are  taken  imder  some  statute  which  provides  how  the  costs  are  to  be  borne, 
e.g.  under  one  of  the  many  statutes  enabling  public  bodies  to  take  land  com- 
pulsorily  for  the  purposes  of  their  undertaking,  the  costs  of  course  follow 
the  statutory  rule ;  but  where  the  Act  is  silent  as  to  costs,  the  Court  has 
power  to  deal  with  them  (Judicature  Act,  1890,  53  &  54  Vict.  c.  44,  s.  5 ; 
In  re  Fisher,  [1894]  1  Ch.  450). 

But  although  costs  in   the  Chancery  Division  are  said  to  be  always 
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in  the  discretion  of  the  Conrt,  yet  there  is  one  limitation  on  its  power. 
The  judge  can  give  judgment  for  the  plaintiff  with  costs,  or  can  give  him 
judgment  without  costs  {i.e.  leave  each  party  to  pay  his  own  costs)  ;  or  he  can, 
imder  very  special  circumstances,  give  judgment  for  the  plaintiff  and  make 
him  pay  all  the  costs,  though  of  course  such  cases  are  very  rare  (see  Norman 
V.  JohTison,  1860,  29  Beav.  77 ;  Wootton  v.  Wootton,  W.  N.,  1869,  175). 
But  the  Court  cannot  (where  no  estate  or  fiuid  is  in  litigation)  dismiss  an 
action  and  order  the  defendant  to  pay  all  the  costs,  though  it  may  order  him 
to  pay  the  costs  of  some  particular  portion  of  the  proceedings  in  which  he 
has  been  in  the  wrong,  though  successful  on  the  main  question  in  the 
action  (see  DicTcs  v.  Yates,  1881,  18  Ch.  D.  76 ;  In  re  Foster  v.  Gt.  Western 
Rwy.  Co.,  1882,  8  Q.  B.  D.  515  ;  Witt  v.  Corcoran,  1876,  2  Ch.  D.  69). 
And  though  the  Court  may  have  no  jurisdiction  to  entertain  an  application 
made  to  it,  it  still  has  jurisdiction  to  dismiss  the  application  with  costs 
{In  re  Isaac,  1838,  4  Mvl.  &  Cr.  11 ;  In  re  Bombay  Civil  Fund  Act,  1882, 
1888,  40  Ch.  D.  288). 

In  the  absence  of  any  special  circumstances,  however,  a  judge  of  the 
Chancery  Division  generally  exercises  his  discretion  in  such  a  way  as  to 
throw  the  costs  (or  at  all  events  all  the  general  costs  of  the  action)  on  the 
unsuccessful  party.  When  at  the  trial  costs  are  given  generally,  without 
any  reservation,  this  will  include  the  costs  of  all  accounts  and  inquiries 
{q.v.)  requisite  for  carrying  out  the  judgment  {Kreld  v.  Park,  1875,  L.  E.  10 
Ch.  334). 

But  it  not  unfrequently  happens  that  tlie  costs  are  divided ;  one  party 
receiving  costs  up  to  a  particular  stage  of  the  proceedings,  and  the  other 
all  costs  incurred  after  that  stage  was  reached.  The  order  as  to  costs 
is  generally  made  at  the  trial ;  but  if  the  further  consideration  of  the 
•cause  be  adjourned,  the  question  of  costs  will  often  be  reserved  as  well. 
Or  the  judge  may  at  the  trial  give  the  plaintiff  the  costs  of  the  action  up 
to  judgment,  and  reserve  the  subsequent  costs.  Or  on  the  further  con- 
sideration of  the  action,  he  may  gi^je  the  costs  up  to  the  judgment  to  the 
plaintiff  and  the  subsequent  costs  to  the  defendant.  When  an  inquiry  as  to 
damages  is  directed,  it  is  usual  to  reserve  the  costs  of  the  inquiry,  so  that 
the  Court  may  retain  control  over  them  and  see  that  they  are  not 
excessive  {Slack  v.  Midland  Rwy.  Co.,  1880,  16  Ch.  D.  81). 

Where  each  party  is  partly  successful  and  partly  unsuccessful,  and 
the  Court  accordingly  divides  the  costs,  it  may  do  so  in  two  ways,  and 
there  are  two  distinct  forms  of  order  in  use  in  the  Chancery  Division  for 
this  purpose.  In  one  the  plaintiff  gets  the  costs  of  one  issue,  or  of  one 
part  of  his  claim,  as  the  case  may  be,  and  the  defendant  of  the  other. 
There  is  nothing  in  the  terms  of  the  order  to  show  that  one  is  more  import- 
ant than  the  other,  nor  has  the  master  any  power  to  discriminate  between 
them.  He  therefore  divides  the  general  costs  in  moieties,  but  gives  to  each 
party  such  part  of  every  affidavit  or  document  as  relates  to  that  part  of  the 
case  on  which  he  has  succeeded,  disallowing  the  rest.  Where,  on  the  other 
hand,  the  Court  considers  either  party  entitled  to  more  than  this,  the  order 
gives  him  "  the  costs  of  the  action  except  so  far  as  they  have  been  increased 
by  the  unsuccessful  issue."  This  gives  him  all  the  general  costs,  but  the 
master  eliminates  everything  relating  to  the  issue  on  which  he  failed  (see 
Jenkins  v.  Jackson,  [1891]  1  Ch.  89,  and  the  taxing-master's  note  in  that  case, 
p.  92;  Kniglit  v.  Purssell,  W.  N.,  1879,  p.  182;  49  L.  J.  Ch.  120;  Harley  v.  Hunt, 
W.  K,  1887,  p.  184;  Seton,  p.  226,  5th  ed.).  Where  a  claim  and  counter- 
claim are  both  dismissed  with  costs,  the  plaintiff  (in  the  absence  of  any 
special  direction)  pays  tlie  general  costs  of  the  action,  and  the  defendant 
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pays  only  the  additional  costs  occasioned  by  the  counter-claim  {Saner  v. 
Bilton,  1879,  11  Ch.  D.  416;  Mason  v.  Brentini,  1880,  15  Ch.  ]).  287); 
and  so,  where  both  claim  and  counter-claim  have  been  successful,  the 
plaintiff  will  get  the  general  costs  of  the  action,  though  the  result  of  the 
litigation  as  a  whole  may  be  in  favour  of  the  defendant ;  but  the  plaintiff 
will  not  recover  as  costs  of  the  action  any  costs  which  are  fairly  attribut- 
able to  the  counter-claim  {In  re  Brown,   Ward  v.  Morse,  1883,  23  Ch.  D. 

:^77). 

Costs  which  a  party  is  entitled  to  receive  may  be  deducted  or  set  off 
against  costs  which  he  is  liable  to  pay,  and  full  provision  is  made  by  the 
rules  for  this  purpose  (see  Order  65,  r.  27  (21)). 

So,  costs  which  a  party  is  ordered  to  pay  personally  may  be  set  oft* 
against  costs  which  he  is  entitled  to  receive  out  of  a  fund  in  Court  {Batten 
V.  Wedgivood  Coal  Co.,  1884,  28  Ch.  D.  317).  Costs  may  be  set  off  against 
money  payable  by  the  party  to  whom  the  costs  are  due  {Pringle  v.  Gloag, 
1879,  10  Ch.  D.  676),  but  not  against  sums  due  on  an  unascertained  account 
(  Whalley  v.  Ramage,  1863,  8  L.  T.  499).  There  is  no  right  of  set  off  against 
costs  or  money  payable  in  a  separate  and  distinct  proceeding  {Ex  parte 
Grifm,  In  re  Adams,  1880,  14  Ch.  D.  37 ;  Hassell  v.  Stanley,  [1896]  1  Ch. 
607).  Costs  payable  in  two  suits,  in  which  the  same  estate  was  being 
administered,  were,  however,  allowed  to  be  set  off  {Lee  v.  Pain,  1845,  4  Hare, 
255). 

A  set-off  may  be  allowed  notwithstanding  tlie  solicitor's  lien  (Order  65, 
r.  14)  ;  this  rule  does  not,  however,  apply  to  costs  in  distinct  and  independent 
proceedings  {Hassell  v.  Stanley,  [1896]  1  Ch.  607 ;  Blakey  v.  Latham,  1889, 
41  Ch.  D.  518;  Edwards  v.  Hope,  1885,  14  Q.  B.  I).  922)." 

If  the  plaintiff,  in  an  action  in  the  Chancery  Division,  is  suing  to  enforce 
a  legal  right,  the  judge  still  lias  a  discretion  to  deal  with  the  costs,  but  he 
will  almost  invariably  exercise  it  by  letting  the  costs  follow  the  event 
(Cooper  V.  W hitting  ham,  1880,  15  Ch.  I).  501;  Uiymann  v.  Forester,  1883, 
24  Ch.  D.  231 ;  Walter  v.  Steinkopff,  [1892]  3  Ch.  489  ;  American  Tobaceo  Co. 
V.  Guest,  [1892]  1  Ch.  630). 

Where  there  is  a  fund  or  estate  to  be  administered,  and  the  case  involves 
a  question  of  construction,  on  which  it  is  necessary  to  obtain  a  decision,  the 
plaintiff  will  often  have  his  costs  out  of  the  fund,  even  though  his  contention 
fails  (  Wedgwood  v.  Adams,  1844,  8  Beav.  103 ;  Leighton  v.  Leighton,  1874, 
L.  E.  18  Eq.  458 ;  Butehcr  v.  Fooler,  1883,  24  Ch.  D.  273). 

If,  during  the  action,  tlie  defendant  offers  to  submit  and  pay  the  costs 
up  to  that  time,  the  Court  will  not  give  the  plaintiff  the  costs  subsequently 
incurred  if  he  persists  in  bringing  the  action  to  trial  {Colhurn  v.  Simms, 
1843,  2  Hare,  543;  Fradella  v.  Weller,  1831,  2  Euss.  &  M.  247);  but  a 
defendant  who  desires  to  stay  his  liability  to  costs  must  make  a  "  clear,  un- 
conditional offer,  equivalent  to  the  whole  right  of  the  plaintiff  at  the  time  " 
(Trotter  v.  Maclean,  1879,  13  Ch.  I),  p.  588,  per  Fry,  J.;  and  see  Niehols  v. 
Evens,  1883,  22  Ch.  D.  611,  where  the  defendant  paid  money  into  Court). 
Similarly,  an  unconditional  offer  by  the  defendant  before  action  of  all  the 
relief  which  the  plaintiff  ultimately  succeeds  in  obtaining,  will  often  deprive 
the  latter  of  the  costs  {Millington  v.  Fox,  1838,  3  Myl.  &  Cr.  352). 

Where  a  plaintiff  claims  on  the  ground  of  fraud,  the  judgment  or  dis- 
missal will  almost  invariably  be  with  costs  {Neiv  Brunswiek,  ete.  Rwy.  Co. 
V.  Conyheare,  1862,  9  H.  L.  711);  and  even  if  he  obtains  relief  and  the 
costs  of  the  action  generally,  he  will  be  ordered  to  pay  the  costs  occasioned 
by  charges  of  fraud  which  he  has  failed  to  substantiate  {London  Bank  of 
Australasia  v.  Lempri^re,  1873,  L.  E.  4  P.  C.  572 ;  Parker  v.  McKenna,  1874, 
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L.  E.  10  Ch.  96).  So,  if  a  successful  defendant  makes  groundless  charges  of 
fraud  {Wright  v.  Howard,  1823,  1  Sim.  &  St.  190).  And,  generally,  it  may 
be  said  that  where  costs  are  occasioned  by  the  misconduct  of  either  party, 
that  party  must  bear  them,  and  where,  by  the  misconduct  of  both  parties, 
neither  party  will  have  costs  {Parr  v.  Lovegrove,  1858,  4  Jur.  N.  S.  600,  per 
Kindersley,  V.C). 

Again,  a  plaintiff  who  raises  his  case  in  a  needlessly  expensive  way  will 
be  disallowed  the  extra  costs  thus  occasioned,  or  may  even  lose  the  whole 
costs  of  the  action ;  and,  indeed,  it  is  a  general  rule  that  the  costs  of  un- 
necessary proceedings  must  be  paid  by  the  party  who  occasioned  them. 
See,  as  to  disallowing  the  costs  of  improper,  vexatious,  or  unnecessary  matter 
in  documents  or  pleadings.  Order  65,  r.  27  (20) ;  Order  19,  rr.  2,  5,  and  27 ; 
Order  38,  r.  3  ;  and  costs  improperly  or  needlessly  incurred  may,  in  a  proper 
case,  be  thrown  on  the  solicitor  of  the  party  personally  (Order  65,  r.  11 ; 
Broivn  v.  Burdctt,  1888,  37  Ch.  D.  207;  40  Ch.  D.  244;  Harhin  v.  Master- 
man,  [1896]  1  Ch.  351). 

If  a  person  is  unnecessarily  made  a  defendant,  although  he  may  have 
an  interest  in  the  svibject-matter  of  the  action,  he  will  be  entitled  to  his 
costs  from  the  plaintiff.  The  rules  laid  down  by  Komilly,  M.  E.,  in  Ford  v. 
Ford,  1853,  16  Beav.  516,  as  to  disclaiming  defendants  still  guide  the  dis- 
cretion of  the  judge  (see  Day  v.  Gudgeon,  1876,  2  Ch.  D.  209;  Greene  v. 
Foster,  1882,  22  Ch.  D.  566).  It  is  not  "  necessary  that  every  defendant 
shall  be  interested  as  to  all  the  relief  prayed  for"  (Order  16,  r.  5).  But  it 
is  vexatious  to  make  a  person  party  to  an  action  merely  for  the  purpose 
of  praying  costs  against  him,  and  such  a  proceeding  will  be  strongly  dis- 
couraged {Burstall  v.  Bcyfns,  1884,  26  Ch.  D.  35). 

Parties  representing  the  same  interest  if  they  sever  their  defences  will 
not,  except  under  special  circumstances,  be  allowed  separate  sets  of  costs, 
but  one  set  only  between  or  amongst  them  {Hughes  v.  Key,  1855,  20  Beav. 
p.  397).  So  in  an  administration  action  where  any  of  the  persons  entitled 
have  assigned  or  encumbered  their  shares,  the  rule  is  that  the  assignor  and 
assignee  are  only  entitled  to  one  set  of  costs,  viz.  those  of  the  assignors, 
but  the  amount  of  such  costs  is  paid  to  the  assignees  {Greedy  v.  Lavender, 
1848,  11  Beav.  417) ;  and  the  same  principle  is  applied  in  actions  for  sale 
in  lieu  of  partition  {Catton  v.  Banks,  [1893]  2  Ch.  221 ;  Ancell  v.  Rolfe,  W.  N., 
1896,  9;  contra.  Belcher  v.  Williams,  1890,  45  Ch.  D.  510). 

The  costs  of  motions  usually  follow  the  rules  laid  down  by  Leach,  V.C, 
in  1823,  the  effect  of  which  is  that  the  party  who  succeeds  on  the  motion, 
and  he  alone,  will  have  his  costs  as  costs  in  the  action  (1  Sim.  &  St. 
p.  357). 

Where,  however,  a  motion  is  rendered  necessary  by  the  default  of  the 
moving  party,  or  he  is  asking  for  some  indulgence,  he  will,  though  success- 
ful, have  to  pay  the  costs  of  the  application  {Merry  v.  Nickalls,  1873,  L.  E. 
8  Ch.  205 ;  Coo2ier  v.  Cooper,  187,6,  2  Ch.  D.  492).  So,  the  costs  of  a  motion 
to  commit  for  contempt  will  generally  be  thrown  on  the  guilty  party, 
though  such  motions,  where  the  contempt  is  a  trumpery  one  and  no  com- 
mittal is  really  asked  for,  are  not  encouraged,  and  the  Court  may  even 
make  the  moving  party  pay  them  {Plating  Co.  v.  Farquharson,  1881,  17 
Ch.  D.  49).  Where  the  costs  of  a  motion  are  reserved  until  the  trial  or 
further  order  they  should  be  provided  for  by  the  judgment  or  subsequent 
onier ;  though  if  the  action  is  ultimately  dismissed  with  costs,  this  will  in- 
clude all  costs  reserved  {Hodges  v.  Hodges,  1876, 25  W.  E.  162  ;  Memorandum, 
W.  N.,  1876,  271) ;  and  also  the  costs  of  a  motion  by  the  plaintiff  which 
was  adjourned  or  ordered  to  stand  to  the  trial  and  was  then  not  brought  on 
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(Gosnell  v.  Bishop,  1888,  38  Ch.  D.  385).  As  to  the  costs  of  the  necessary- 
proceedings  in  chambers  for  working  out  the  judgment  of  the  Court,  see 
Order  55,  r.  58;  Order  65,  r.  27  (12),  (13),  (16),  (23),  (24);  Sharp  v.  Lush, 
1879,  10  Ch.  D.  468 ;  Bay  v.  Batty,  1882,  21  Ch.  D.  830 ;  In  re  Knight, 
1887,  57  L.  T.  238. 

The  judge  may  order  the  costs  which  he  awards  to  be  taxed  in  any  one 
of  three  ways — 

1.  As  between  party  and  party;  2.  as  between  solicitor  and  cHent; 
or  3.  as  between  solicitor  and  client,  but  with  the  addition  of  charges  and 
expenses  properly  incurred,  but  which  strictly  are  not  costs  of  suit. 

1.  Costs  as  between  Party  and  Party. — Whenever  a  judge  simply  directs 
that  costs  be  taxed  without  any  further  direction,  they  will  be  taxed  as 
between  party  and  party ;  although  it  may  be  that  the  party  to  whom  the 
costs  are  awarded  would,  according  to  the  ordinary  practice  of  the  Court, 
be  entitled  to  his  costs  as  between  solicitor  and  client,  or  to  his  costs, 
charges,  and  expenses.  Such  a  party  must  take  care  that  the  proper 
direction  is  expressly  inserted  in  the  judgment  or  order ;  if  it  is  not,  the 
taxation  will  be  the  ordinary  one  between  party  and  party. 

The  general  principle  of  such  a  taxation  is  that  the  successful  party 
shall  receive  only  such  costs  as  were  necessary  to  enable  him  to  conduct 
the  litigation.  Charges  incurred  merely  for  conducting  it  more  conveniently 
are  deemed  "  luxuries,"  and  must  be  paid  by  the  party  incurring  them 
(Smith  V.  Buller,  1875,  L.  K.  19  Eq.  473).  Thus  the  costs  of  employing  a  third 
counsel  {Smith  v.  Buller,  supra ;  Pearce  v.  Lindsay,  1860,  1  De  G.,  F.  &  J. 
573),  or  the  payment  of  a  special  retainer  {Green  v.  Briygs,  1849,  7  Hare, 
279;  Smith  v.  Earl  of  Effiwjham,  1847,  10  Beav.  378),  or  the  cost  of  draw- 
ings of  exhibits  affixed  to  the  margin  of  briefs  {Smith  v.  Buller,  supi'o),  will 
not  be  allowed  except  under  very  special  circumstances. 

2.  Costs  as  between  Solicitor  and  Client. — When,  on  the  other  hand,  costs 
are  directed  to  be  taxed  as  between  solicitor  and  client,  a  much  more  liberal 
allowance  will  be  made,  and  the  party  in  whose  favour  such  an  order  is 
made  will  be  entitled  to  receive  all  such  costs  as  a  solicitor  would  reasonably 
incur  in  the  ordinary  conduct  of  his  client's  case.  The  order  does  not 
necessarily  mean,  however,  that  all  costs  which  the  solicitor  is  entitled  to 
against  his  client  are  to  be  allowed,  but  the  allowance  will  vary  according  to 
the  circumstances  of  the  case,  regard  being  had  to  the  position  of  the 
parties  and  the  fund  out  of  which  the  costs  are  to  be  paid.  Some- 
times the  words  "  and  consequent  thereon,"  or  "  and  relating  thereto," 
or  both  sets  of  words,  are  added  after  the  words  "  as  between  solicitor  and 
client,"  tlie  effect  being  to  give  a  wider  range  to  the  taxation.  Where 
the  costs  are  to  be  paid  out  of  the  party's  own  fund,  all  the  above  words 
may  properly  be  inserted,  and  in  acting  upon  them  the  taxing-master  will 
use  his  discretion  according  to  the  circumstances  as  to  the  extent  of 
the  allowance  (Seton,  p.  221,  5th  ed.). 

An  order  for  taxation  as  between  solicitor  and  client  is  seldom  made 
between  hostile  litigants,  and,  indeed,  it  was  formerly  doubted  how  far 
the  Court  had  power  to  make  such  an  order  where  there  was  no  fund 
or  estate  to  be  administered  and  no  fiduciary  relation  between  the  parties. 
It  has  since  been  held,  however,  that  there  is  jurisdiction  to  order  payment 
of  the  whole  costs  of  the  action  as  between  solicitor  and  client,  though  the 
power  is  rarely  exercised  {Andrews  v.  Barnes,  1888,  39  Ch.  D.  133).  The 
costs  of  particular  proceedings  in  an  action,  however,  e.g.  costs  occasioned  by 
the  introduction  of  scandalous  matter,  are  not  unfrequently  ordered  to  be  paid 
as   between  solicitor  and  client,  to  mark  the   Court's  disapproval  of  such 
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practices.  And  in  proceedings  for  administration,  or  for  the  determinatioii 
of  some  question  of  construction  arising  on  a  deed  or  will  (now  usually 
disposed  of  on  an  originating  summons),  costs  as  between  solicitor  and  client 
are  generally  allowed  out  of  the  estate  to  the  following  persons : — (1) 
trustees,  executors,  and  administrators;  (2)  the  plaintiff  in  a  creditor's 
action  when  the  estate  is  insolvent;  (3)  the  plaintiff  in  a  legatee's 
action  when  the  estate  proves  insufficient  to  pay  tlie  legacies  in  full.  The 
costs  of  such  proceedings,  too,  are  by  consent  often  allowed  to  all  parties  as 
between  solicitor  and  client  out  of  the  estate.  If  the  proper  parties  have 
been  served,  the  Court  has  the  same  jurisdiction  over  the  costs  in  these 
cases  as  in  an  administration  action  commenced  by  writ  {In  re  Medland, 
1889,  41  Ch.  D.  476). 

3.  Costs,  Charges,  and  Expenses. — In  addition  to  their  costs  as  between 
solicitor  and  client,  trustees,  executors,  and  administrators  are  usually 
allowed  all  other  costs,  charges,  and  expenses  properly  incurred  by  them 
in  the  execution  of  the  trust  or  the  administration  of  the  estate. 

The  charges  and  expenses  of  trustees  are  not  "  costs  incident  to 
proceedings  in  the  Supreme  Court,"  and  are  not  therefore  within  the 
provisions  of  Order  65,  r.  1,  and  consequently  not  in  the  discretion  of  the 
Court  in  the  ordinary  sense  of  the  term.  Of  course,  the  Court  may  deprive 
a  trustee  of  his  costs,  charges,  and  expenses,  but  such  an  order  is  only  made 
under  very  special  circumstances,  and  when  the  trustee  has  been  guilty 
of  serious  misconduct  {In  re  Chennell,  Jones  v.  Chennell,  1878,  8  Ch.  D.  492  ; 
Turner  v.  Haneoeh,  1882,  20  Ch.  D.  303  ;  In  re  Bcddoe,  [1893]  1  Ch.  547). 

Similarly,  a  mortgagee  is  entitled  to  all  costs,  charges,  and  expenses 
properly  incurred  by  him  in  relation  to  the  mortgage,  and,  if  not  paid, 
he  adds  them  to  his  security.  It  is,  in  fact,  part  of  the  contract  between  a 
trustee  and  his  cestui-que  trust,  and  between  mortgagor  and  mortgagee, 
that  the  trustee  or  mortgagee  shall  be  allowed  all  proper  costs,  charges, 
and  expenses  connected  with  the  trust  or  mortgage ;  and  neither  can  be 
deprived  of  this  right,  except  for  serious  misconduct  {Cotterell  v.  Stratton, 
1872,  L.  R.  8  Ch.  295  ;  Turner  v.  Haneock,  siqira).  In  a  priority  suit  between 
incumbrancers,  the  general  rule  is  that  the  costs  follow  the  mortgages, 
unless  the  Court  in  its  discretion  otherwise  orders  {Harpliam  v.  Shachloch, 
1881,  19  Ch.  D.  p.  215,  per  Jessel,  M.  R). 

[Authorities. — Morgan  and  Wurtzburg  on  Costs  in  Chancery,  1882  ;  Shaen 
and  G-reville,  Chaneery  Costs,  1876 ;  Johnson  on  Bills  of  Costs,  1897 ; 
Annual  Practice.^ 

II.  Costs  ix  the  Queen's  Bench  Division. 

The  right  to  costs  in  any  action  in  the  Queen's  Bench  Division  is  governed 
by  two  considerations — 1.  Was  the  action  tried  by  a  judge  with  a  jury,  or 
by  a  judge  alone  ?  2.  Was  the  action  of  such  a  kind  that  it  could  have  been 
tried  in  the  County  Court  ? 

1.  If  the  action  be  tried  by  a  judge  alone,  he  has  full  discretion  to  dispose 
of  the  costs;  the  rules  which  govern  the  discretion  of  a  judge  of  the 
Chancery  Division  {ante,  pp.  470  et  seq.)  will  guide  liim  in  his  decision;  and, 
in  theory  at  all  events,  he  must  in  each  case  make  an  order  disposing  of  them. 
But  if  the  action  be  tried  by  a  judge  with  a  jury,  then,  by  the  express 
provision  of  Order  65,  r.  1,  "  the  costs  shall  follow  the  event,  unless  the 
judge  by  whom  such  action  is  tried  shall  for  good  cause  otherwise  order." 
Hence  in  such  a  case,  if  a  plaintiff  has  obtained  a  verdict,  even  for  nominal 
damages,  he  need  not  ask  for  costs;  if  nothing  is  said  about  costs,  the 
plaintiff  will  receive  them.     It  is  for  the  defendant's  counsel  to  apply  to  the 
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judge  as  soon  as  the  verdict  is  given,  for  an  order  depriving  the  plaintiff  of 
his  costs.  As  a  rule,  such  an  order  will  only  be  made  where  "  contemptuous  " 
damages,  such  as  a  farthing  or  a  shilling,  have  been  given,  and  not  always 
then.  There  nmst  be  some  "good  cause,"  beside  the  smallness  of  the 
damages,  to  give  the  judge  jurisdiction  to  make  such  an  order ;  something 
either  in  the  conduct  of  the  parties  or  in  the  facts  of  the  case  which,  in  spite  of 
the  finding  of  the  jury,  makes  it  more  just  that  the  costs  should  not  follow 
the  event  {Jones  v.  Curling,  1884,  13  Q.  B.  D.  262;  Huxley  v.  West  London 
Extension  Rv)y.  Co.,  1889,  14  App.  Cas.  26). 

Already,  however,  there  are  two  exceptions  to  these  general  rules — 

(i.)  By  sec.  1  of  the  Slander  of  Women  Act,  1891,  54  &  55  Vict. 
c.  51,  in  any  action  for  words  spoken  and  made  actionable  by  that  Act,  "a 
plaintiff  shall  not  recover  more  costs  than  damages,  unless  the  judge  shall 
certify  that  there  was  reasonable  ground  for  bringing  the  action."  Hence, 
in  this  case  it  is  necessary  for  the  plaintiff's  counsel  to  ask  for  a  certificate, 
unless  the  verdict  is  so  large  that  it  clearly  exceeds  the  amount  at  which 
the  costs  of  the  action  will  be  taxed. 

(ii.)  By  sec.  1  (h)  of  the  Public  Authorities  Protection  Act,  189.3,  56 
&  57  Vict.  c.  61,  it  is  provided  that  "where  any  action  is  commenced 
against  any  person  for  any  act  done  in  pursuance  or  execution  or  intended 
execution  of  any  Act  of  Parliament,  or  of  any  public  duty  or  authority,  or 
in  respect  of  any  alleged  neglect  or  default  in  the  execution  of  any  such  Act, 
duty,  or  authority,  and  judgment  is  obtained  by  the  defendant,  it  shall  carry 
costs  to  be  taxed  as  between  solicitor  and  client."  These  words  are 
imperative,  and  seem  to  deprive  the  judge  of  all  power  over  costs,  even 
where  he  tries  the  case  without  a  jury.     See  102  L.  T.  Jo.,  1897,  p.  395. 

If  the  judge  thinks  fit  to  make  an  order,  that  order  is  not  necessarily 
that  each  party  should  pay  his  ow^n  costs.  He  may  for  very  good  cause 
order  that  the  successful  plaintiff'  shall  pay  the  defendant's  costs,  as  well  as 
his  own  (per  Bramwell,  L.J.,  15  Ch.  D.  at  p.  41 ;  and  see  Myers  v.  The 
Financial  News,  1888,  5  T.  L.  E.  42);  and  where  there  has  been  a  non-suit, 
tmd  a  new  trial,  the  judge  who  tries  the  case  the  second  time  may  order 
that  the  successful  plaintiff  shall  pay  the  whole  costs  of  both  trials  {Harris 
V.  Pethcrick,  1879,  4  Q.  B.  D.  611).  But  of  course  such  an  order  would  only 
be  made  in  an  extreme  case,  and  where  the  plaintiff'  has  grossly  mis- 
conducted himself  (see  Norman  v.  Johnson,  1860,  29  Beav.  77).  A  successful 
defendant  may  also  for  good  cause  be  deprived  of  his  costs  {Sutcliffe  v.  Smith, 
1886,  2  T.  L.  K.  881).  But  he  cannot  be  made  to  pay  the  whole  costs  of 
the  action  under  any  circumstances  {Dichs  v.  Yates,  1881,  18  Ch.  D.  76,  85  ; 
In  re  Foster  v.  Great  Western  Rivy.  Co.,  1882,  8  Q.  B.  D.  at  pp.  521,  522). 

So,  too,  if  the  judge  makes  an  order  under  Order  65,  r.  1,  he  is  not 
bound  to  deal  with  the  whole  costs  of  the  action.  He  may  for  good  cause 
deprive  a  successful  party  of  a  portion  of  his  costs.  Thus  the  judge  may 
order  a  successful  plaintiff  to  pay  the  costs  occasioned  by  a  claim  for  special 
<lamage  which  he  has  failed  to  substantiate  {Forster  v.  Farquhar,  [1893] 
1  Q.  B.  564).  So  if  the  plaintiff"  insists  on  laying  the  venue  at  a  place 
which  is  not  the  natural  or  most  convenient  place  for  the  trial,  he  may  be 
ordered  to  pay  the  additional  costs  occasioned  l)y  the  action  being  tried 
in  that  place  {Roberts  y.  Jones,  [1891]  2  Q.  B.  194;  Hilly.  Morris,  1891, 
8  T.  L.  R.  55). 

Order  65,  r.  1,  also  confers  on  "  the  Court "  an  original  and  independent 
jurisdiction  for  good  cause  to  deprive  a  successful  plaintiff  of  his  costs. 
This  means  a  Divisional  Court,  not  the  Court  of  Appeal  {Myers  v.  Defries, 
1879,  4  Ex.  D.  176  ;  Bowey  v.  Bell,  1878,  4  Q.  B.  D.  95).     But,  as  a  rule,  the 
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Court  declines  to  exercise  this  jurisdiction,  and  on  the  following  grounds : — 
If  an  application  was  made  to  the  judge  at  the  trial,  then  the  appeal,  if  any, 
lies  to  the  Court  of  Appeal.  If  no  application  was  made  to  the  judge  at 
the  trial,  then  the  defendant  must  satisfactorily  explain  the  omission,  which 
it  is  generally  impossible  to  do.  There  is,  however,  authority  for  holding 
that  such  an  application  may  be  made  to  the  Divisional  Court  on  fresh 
materials  which  were  not  in  the  possession  of  the  defendant  or  the  judge  at 
the  trial  (per  Bramwell,  L.J.,  4  Ex.  D.  at  pp.  180,  181).  But  such  an 
application  must  be  made  promptly  {Kynaston  v.  Mackinder,  1877,  47  L.  J. 
Q.  B.  76  ;  37  L.  T.  390  ;  Boivey  v.  Bell,  supra). 

If  the  judge  at  the  trial  declines  to  make  an  order  as  to  costs,  there  is 
no  appeal  from  his  decision  {Moore  v.  Gill,  1888,  4  T.  L.  E.  738).  But  if  he 
decides  to  make  an  order  as  to  costs,  then  there  is  an  appeal  to  the  Court  of 
Appeal  on  the  question  whether  any  "  good  cause  "  existed  upon  which  the 
judge  could  exercise  his  discretion.  If  there  was  no  "  good  cause,"  the  judge 
had  no  jurisdiction  to  make  any  order  as  to  costs,  and  the  Court  of  Appeal 
will  set  the  order  aside.  If  there  was  anything  which  could  amount  to 
"  good  cause  "  then  the  Court  of  Appeal  will  not  interfere  with  the  judge's 
discretion,  even  though  they  do  not  approve  of  the  way  in  which  he  has 
exercised  it  {Jones  v.  Curling ;  Huxley  v.  West  London  Extension  Rwy.  Co., 
swpra). 

"  Good  Causer — There  has  been  some  difference  of  opinion  among  our 
judges  as  to  what  constitutes  "  good  cause  "  under  Order  65,  r.  1.  Not 
every  consideration  which  may  legitimately  affect  the  mind  of  a  judge  when 
he  has  an  absolute  discretion  over  the  costs  of  an  action  tried  before  himself 
alone,  will  be  "  good  cause  "  within  the  meaning  of  this  rule.  The  two 
positions  are  not  identical ;  in  the  former  case,  the  judge  is  exercising  a 
discretion,  which  is  undoubtedly  vested  in  him  ;  in  the  latter  case,  the 
existence  of  "  good  cause "  is  a  condition  precedent  to  his  having  any 
discretion  to  exercise.  At  the  same  time,  it  is  impossible  to  define  strictly 
what  is  "  good  cause  "  for  making  an  order  that  costs  shall  not  follow  the 
event.  "  No  nearer  and  no  closer  definition  can  be  given  than  that  there 
will  be  good  cause,  whenever  it  is  fair  and  just  as  between  the  parties  that 
such  an  order  should  be  made  "  {'per  cur.  in  Forster  v.  Farquhar,  [1893]  1 
Q.  B.  at  p.  567).  "  The  facts  must  show  the  existence  of  something,  having 
regard  either  to  the  conduct  of  the  parties  or  to  the  facts  of  the  case,  which 
makes  it  more  just  that  an  exceptional  order  should  be  made  than  that  the 
case  should  be  left  to  the  ordinary  course  of  taxation  "  (per  Brett,  M.  R.,  in 
Jones  V.  Curling,  1884,  13  Q.  B.  D.  at  p.  268).  "  The  mere  fact  of  a  plaintiff 
in  an  action  for  libel  or  slander,  recovering  only  a  farthing  or  a  shilling 
damages,  is  not  of  itself  good  cause  for  depriving  him  of  costs.  'Good  cause' 
must  be  something  more  than  the  mere  smallness  of  damages.  The  smallness 
of  the  damages,  however,  is  an  important  element  to  be  considered,  if  there 
are  any  other  circumstances  which  can  be  taken  into  account "  (per  A.  L, 
Smith,  L.J.,  in  O'Connor  v.  The' Star  Newspaper  Co.  Ltd.,  1893,  68  L.  T.  at 
p.  148).  '"Grood  cause'  really  seems  to  me  to  mean  that  there  must  exist  facts 
which  might  reasonably  lead  the  judge  to  think  that  the  rule  of  the  costs 
following  the  event  would  not  produce  justice  as  complete  as  the  exceptional 
order  which  he  himself  could  make.  Now,  to  ascertain  the  existence  of  such 
facts,  the  judge  should  look,  in  the  first  place,  at  the  result  of  the  action 
itself,  namely,  the  verdict  of  the  jury,  and  he  should  look  also  at  the  conduct 
of  the  parties,  to  see  whether  either  of  them  had  in  any  way  involved  the 
other  unnecessarily  in  the  expense  of  litigation,  and  beyond  that  he  should 
consider  all  the  facts  of  the  case  so  far  as  no  particular  fact  was  concluded 
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by  the  finding  of  the  jury  "  (per  Bowen,  L.J.,  in  Jones  v.  Curling,  1884, 
13  Q.  B,  D.  at  p.  272).  "  Everything  which  increases  the  Htigation  and 
the  costs,  and  which  places  upon  the  defendant  a  l)urden  which  he  ought 
not  to  bear  in  the  course  of  that  htigation,  is  perfectly  good  cause  for 
depriving  the  plaintiff  of  his  costs  "  (per  Lord  Halsbury,  L.C.,  in  Huxley  v. 
West  London  Extension  Rwy.  Co.,  1889,  14  App.  Cas.  at  p.  32).  The  words 
"  good  cause "  embrace  "  e^'erything  for  which  the  party  is  responsible 
connected  with  the  institution  or  conduct  of  the  suit,  and  calculated  to 
occasion  unnecessary  litigation  and  expense  "  (per  Lord  Watson,  ibid,  at 
p.  33).  "  First,  in  determining  whether  good  cause  exists,  the  judge  must 
accept  the  verdict  as  conclusive  upon  all  matters  of  fact  necessarily  involved 
in  it,  however  much  he  may  personally  dissent  from  the  finding  of  the  jury. 
So  long,  however,  as  the  judge  does  not  base  his  decision  upon  matter 
inconsistent  with  the  verdict,  all  other  matters  outside  the  verdict  are  open 
for  his  consideration — everything  which  led  to  the  action,  every  circumstance 
tending  to  show  that  the  plaintiff  was  blamable  in  bringing  it,  everything 
reflecting  upon  the  conduct  of  the  parties  in  the  course  of  the  litigation 
itself  {Harnett  v.  Vise,  1880,  5  Ex.  D.  307  ;  see  per  James,  L.J.,  pp.  310, 
312) ;  and  the  judge  is  under  no  obligation  to  give  effect  to  any  special 
reasons  or  views  the  jury  may  have  entertained  or  expressed  in  giving  their 
verdict — such,  for  instance,  as  a  hope  or  recommendation  that  it  may  or 
may  not  carry  costs — unless  such  views  accord  with  his  own ;  nor  is  the 
amount  of  damages  awarded  to  be  taken  as  a  conclusive  test  upon  the 
question  of  '  good  cause,'  though  it  properly  forms  an  element  for  considera- 
tion." ..."  Should  the  jury  in  an  action  for  assault  or  libel  award  the 
plaintiff  an  ignominious  compensation,  it  would  not  follow  that  as  of  course 
the  judge  ought  to  deprive  him  of  his  costs,  although  he  might  treat  it  as  an 
indication  of  the  opinion  of  the  jury,  in  which  he  coincided,  that  the 
character  of  the  plaintiff  was  worthless,  and  that  the  action  never  ought  to 
have  been  brought  and  was  therefore  oppressive"  (per  Hawkins,  J.,  in 
Roberts  v.  Jones  and  Willey  v.  Great  Northern  Rv-y.  Co.,  [1891]  2  Q.  B.  at  pp. 
197,  198). 

2.  If,  however,  no  special  order  be  made  as  to  costs,  they  follow  the  event. 
But  the  event  depends  on  whether  the  action  was  or  was  not  of  a  kind 
which  could  be  brought  in  the  County  Court.  Actions  for  breach  of  promise 
of  marriage,  libel,  slander,  and  seduction  cannot  be  commenced  in  the 
County  Court ;  nor  can  actions  of  ejectment,  or  any  other  action  involving 
the  title  to  any  hereditament,  where  the  value  of  the  property  exceeds  £50 
a  year.  To  all  these  cases,  therefore,  sec.  116  of  the  County  Courts  Act, 
1888,  does  not  apply.  Hence,  in  any  such  action,  a  verdict  for  any  amount, 
however  small,  will  carry  costs  (Saywood  v.  Cross,  1884,  14  Q.  13.  D.  53). 

But  if  the  action  be  of  a  kind  which  could  have  been  commenced  in  a 
County  Court,  then,  if  it  was  founded  on  contract,  and  the  plaintiff  recovers 
less  than  £20,  he  will  be  entitled  to  no  costs  whatever ;  if  he  recovers 
£20  or  more,  but  less  than  £50,  he  will  be  entitled  to  County  Court 
costs  only  (County  Courts  Act,  1888,  s.  116) ;  if  he  recovers  exactly 
£50,  he  will  be  entitled  to  County  Court  costs  only  (Order  65, 
r.  12  ;  MilliTiyton  v.  Harwood,  [1892]  2  Q.  B.  166)— (i.)  unless  a  judge 
of  the  High  Court  certifies  that  there  was  sufficient  reason  for  bringing  the 
action  in  that  Court,  or  makes  a  special  order  as  to  costs  (see  Neaves  v. 
Spooner,  1887,  36  W.  R.  257  ;  58  L.  T.  164) ;  or  (ii.)  unless  within  twenty- 
one  days  after  service  of  the  writ  or  such  time  as  may  be  ordered  by  the 
High  Court  or  a  judge  thereof,  the  plaintiff  obtains  an  order,  under  Order 
14,  empowering  him  to  enter  judgment  for  £20  or  more.    But  if  the  action 


478  COSTS 

was  founded  on  tort,  and  the  plaintiff  recovers  less  than  £10,  he  will  be 
entitled  to  no  costs  whatever ;  if  he  recovers  £10  or  more,  but  less  than 
£20,  he  will  be  entitled  to  County  Court  costs  only,  unless  a  judge  of  the 
Hig'h  Court  certifies  that  there  was  sufficient  reason  for  bringing  the  action 
in  that  Court,  or  makes  a  special  order  as  to  costs  (s.  116). 

Sec.  116  of  the  County  Courts  Act,  1888,  applies  wherever  the 
plaintiffs  claim  is  reduced  below  the  limit  by  an  admitted  set-off,  as  distinct 
from  a  counter-claim  {Lovcjoy  v.  Cole,  [1894]  2  Q.  B.  861),  but  not  where 
it  is  so  reduced  by  a  set-off  which  he  does  not  admit,  or  by  a  counter-claim 
{Stooke  V.  Taylor,  1880,  5  Q.  B.  13.  569 ;  Geldhill  v.  Clark,  1893,  68  L.  T. 
414).  The  section  does  not  apply  to  any  counter-claim ;  the  defendant  is 
always  entitled  to  the  costs  of  his  counter-claim  if  he  recovers  under  it  any 
amount,  however  small  {Blake  v.  Ajjpleyarcl,  1878,  3  Ex.  D.  195 ;  Lewin  v. 
Trimming,  1887,  21  Q.  B.  D.  230).  Nor  does  the  section  apply  as  between 
the  defendant  and  a  third  party  whom  he  has  brought  in  (per  Field,  J.,  in 
Bates  V.  Burclicll,  W.  N.,  1884,  108).  But  it  does  apply  to  an  action  com- 
menced in  an  inferior  Court,  and  removed  by  certiorari  {Fellas  v.  Breslauer, 
1871,  L  It.  6  Q.  B.  438),  and  to  an  action  brought  in  the  High  Court  by  a 
solicitor  for  his  costs  {Blair  v.  Eisler,  1888,  21  Q.  B.  D.  185). 

It  is  not  always  easy  to  say  whether  an  action  is  founded  on  contract  or 
tort.  Thus  an  action  by  a  passenger  against  a  railway  company  for  personal 
injuries  caused  by  negligence  is  an  action  founded  on  tort,  though  he  took 
a  ticket  {Taylor  v.  M.  S.  and  L.  Ewy.  Co.,  [1895]  1  Q.  B.  134;  Kelly  v. 
Metropolitan  Bivy.  Co.,  ibid.  944).  An  action  of  detinue  is,  for  this 
purpose  at  all  events,  an  action  of  tort  {Bryant  v.  Herhcrt,  1878,  3  C.  P.  D. 
389 ;  and  see  Cohen  v.  Foster,  1892,  61  L.  J.  Q.  B.  643).  But  an  action 
against  a  common  carrier  for  the  value  of  goods  which  he  had  lost  was  held 
to  be  founded  on  contract  {Fleming  v.  Metropolitan  Bwy.  Co.,  1879,  4 
Q.  B.  D.  81).  An  action  for  penalties  for  infringement  of  dramatic  copy- 
right, under  3  &  4  Will.  IV.  c.  15,  s.  2,  is  not  affected  by  sec.  116;  and 
the  plaintiff  is  entitled  to  his  full  costs  under  5  &  6  Vict.  c.  97,  s.  2  {Beeve 
V.  Gibson,  [1891]  1  Q.  B.  652). 

Special  Costs. — So  far  we  have  dealt  with  the  general  costs  of  the  action. 
But  application  for  any  special  costs,  such  as  those  of  a  shorthand  writer's 
notes,  or  of  a  commission  abroad,  or  of  a  special  jury,  or  of  photographic 
copies  of  any  document,  should  be  made  when  judgment  is  delivered.  No 
order  will  be  made  as  to  such  costs  after  the  judgment  has  been  drawn  up ; 
they  must  then  be  borne  by  the  party  who  has  incurred  them  {Ashworth  v. 
Outram,  1878,  9  Ch.  D.  483;  In  re  St.  Nazaire  Co.,  1879,  12  Ch.  D.  88; 
Executors  of  Sir  Rowland  Hill  v.  Metropolitan  District  Asylum,  1880,  49 
L.  J.  Q.  B.  668 ;  43  L.  T.  462). 

Costs  of  Separate  Issues. — By  Order  65,  r.  2,  "  when  issues  in  fact  and 
law  are  raised  upon  a  claim  or  counter-claim,  the  cost  of  the  several  issues 
respectively,  both  in  law  and  fact,  shall,  unless  otherwise  ordered,  follow 
the  event."  And  for  this  purpose  the  word  "  event "  must  be  read  dis- 
tributively — that  is  to  say,  the  party  in  whose  favour  final  judgment  is 
entered  will  be  entitled  to  the  general  costs  of  the  action,  but  the  other 
party  will  be  entitled  to  the  costs  of  any  issues  found  for  him.  The 
ultimate  balance  generally  proves  to  be  in  favour  of  the  party  who  recovers 
the  general  costs  of  the  action. 

Payment  into  Court. — If  money  be  paid  into  Court,  and  the  plaintiff 
accepts  it  in  satisfaction  of  his  claim,  he  must  give  the  defendant  notice  to 
that  effect,  and  may  then  proceed  to  tax  his  costs,  unless  the  Court  or  a 
judge  otherwise  orders,  and  in  case  of  non-payment  he  may  sign  judgment 
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for  his  costs  (Order  22,  r.  7).  This  is  so,  even  where  the  defendant  pays 
sixpence  into  Court,  and  the  plaintiff  accepts  that  sum  in  satisfaction  of  his 
claim  {M'Sheffrey  v.  Lanagan,  1887,  20  L.  R.  Ir.  528).  But  a  judge  at 
chambers  will  deprive  the  plaintiff  of  his  costs  if  the  whole  action  was 
useless  or  malicious  {Broadhurst  v.  lVilley,'W.'N.,  1876,  p.  21 ;  Nichols  v.  Evens, 
1883,  22  Ch.  D.  611).  If  the  plaintiff  does  not  accept  the  sum  paid  into 
Court,  but  continues  his  action  for  damages  ultra,  he  will  recover  the  whole 
of  his  costs  of  the  action  should  the  jury  find  a  verdict  for  an  amount  larger 
than  the  sum  paid  into  Court.  If,  on  the  other  hand,  the  verdict  be  for  an 
amount  not  greater  than  the  sum  in  Court,  the  defendant  will  be  entitled 
to  the  whole  costs  of  the  action  {Lanriridge  v.  Campbell,  1877,  2  Ex.  D.  281 ; 
Goutard  v.  Carr,  1884,  13  Q.  B.  D.  598,  n.) ;  unless  the  Court  or  a  judge 
think  fit  to  make  a  special  order  that  the  plaintiff'  shall  have  his  costs  of 
the  action  up  to  the  time  when  the  money  was  paid  into  Court,  and  the 
defendant  shall  have  only  his  costs  incurred  after  that  time,  as  in  BucJdon 
V.  Miggs,  1879,  4  Ex.  D.  174;  and  in  Best  v.  Osborne,  1896,  12  T.  L. 
E.  419. 

Counter-claim. — The  presence  of  a  counter-claim  always  complicates  the 
question  of  costs.  In  the  first  place,  the  distinction  between  a  set-off  and 
a  counter-claim  must  not  be  overlooked.  A  set-off  is  a  defence  to  the 
plaintiff's  action,  but  a  counter-claim  is  practically  a  cross-action  brought 
by  the  defendant  against  the  plaintiff.  Moreover,  there  can  be  no  set-off" 
where  the  damages  claimed  are  unliquidated.  See  further,  Defence  and 
Counter-Claim  and  Set-Off.  Sec.  116  of  the  County  Courts  Act,  1888, 
does  not,  as  we  have  seen,  apply  to  counter-claims  of  any  kind.  It 
may,  however,  apply  to  the  plaintififs  claim;  if  it  does,  his  right  to  costs 
is  subject  to  the  provisions  set  out  on  p.  477,  ante ;  while  the  defendant 
will  be  entitled  to  recover  all  the  costs  of  his  counter-claim,  if  he  recover 
only  a  farthing  thereunder,  unless  a  special  order  be  made  to, the  contrary 
{Staj)les  V.  Young,  1877,  2  Ex.  I).  324 ;  Chatjlcld  v.  Sedgwick,  1879,  4  C.  P.  D. 
459 ;  Rutherford  v.  Wilkie,  1879,  41  L.  T.  435 ;  Ahrhecker  &  Son  v.  Frost, 
1886,  17  Q.  B.  I).  606).  But  if  the  plaintiff's  claim  was  of  a  kind  that  could 
not  be  brought  in  the  County  Court,  and  the  defendant  has  recovered  any- 
thing on  his  counter-claim,  then,  as  Brett,  L.J.,  says  in  Baines  v.  Bromley, 
1881,  6  Q.  B.  1).  at  p.  995,  "the  proper  principle  of  taxation,  if  not  other- 
wise ordered,  is  to  take  the  claim  as  if  it  and  its  issues  were  an  action,  and 
then  to  take  the  counter-claim  and  its  issues  as  if  it  were  an  action,  and  then 
to  give  the  allocatur  {q.v.)  for  costs  for  the  balance  in  favour  of  the  litigant 
in  whose  favour  the  balance  turns.  In  such  a  case,  where  items  are  common 
to  both  actions,  the  master  would  divide  them."  This  was  also  recognised 
as  the  proper  principle  in  In  re  Brow7i,  Ward  v.  Morse,  1883,  23  Ch.  D.  377  ; 
in  Lowe  v.  Holme,  1883,  10  Q.  B.  \).  286 ;  in  Shraimcl  v.  Laing,  1887,  20 
Q.  B.  D.  334 ;  in  Amon  v.  Bobbett,  1889,  22  Q.  B.  D.  543;  and  in  Westacott 
V.  Bevan,  [1891]  1  Q.  B.  774.  If  the  plaintiff  recover  any  sum  at  all,  even 
a  farthing,  and  tlie  defendant  nothing  on  his  counter-claim,  then  the 
plaintiff,  in  the  absence  of  any  special  order  to  the  contrary,  is  entitled  to 
the  whole  costs  of  the  action  (Potter  v.  Chambers,  1879,  4  C.  P.  D.  457).  If 
neither  plaintiff  nor  defendant  recover  anything  on  either  claim  or  counter- 
claim, the  plaintiff  pays  the  general  costs  of  the  action,  including  those 
common  to  both  claim  and  counter-claim,  for  he  commenced  the  litigation ; 
the  defendant  pays  only  such  costs  as  the  plaintiff  can  prove  to  have  been 
occasioned  by  the  counter-claim  {Saner  v.  Bllton,  1879,  11  Ch.  D.  416; 
Mason  v.  Brentini,  1880,  15  Ch.  D.  287). 

Costs  of  a  Reference. — Every  arbitrator  has  now  full  power  over  the 
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costs  of  the  reference  and  award,  unless  a  contrary  intention  be  expressed 
in  the  submission  (sec.  2  of  the  Arbitration  Act,  1889).  He  may  direct  to, 
and  by  whom,  and  in  what  manner  those  costs,  or  any  part  thereof,  shall  be 
paid,  and  may  tax  or  settle  the  amount  of  costs  to  be  so  paid  or  any  part 
thereof,  and  may  award  costs  to  be  paid  as  between  solicitor  and  client 
(Schedule  I  to  that  Act,  clause  (i.)).  An  official  referee,  acting  under  any 
order  of  the  Court,  has,  subject  to  any  directions  in  the  order,  the  same 
discretion  as  to  costs  as  the  Court  or  a  judge  could  have  exercised  (Order  36, 
r.  55  h),  and  there  is  no  appeal  from  the  exercise  of  his  discretion  (Arbib  v. 
Henry,  1895,  99  L.  T.  J.  283). 

Husband  and  Wife. — If  a  married  woman,  having  general  separate 
estate,  fails  in  an  action,  she  may  be  condemned  in  costs,  although  her 
husband  was  joined  with  her  as  a  co-plaintiff  or  a  co-defendant  {Newton  and 
Wife  V.  Boodle,  1847,  4  C.  B.  359 ;  18  L.  J.  C.  P.  73 ;  Morris  v.  Freeman  and 
Wife,  1878,  3  P.  D.  65 ;  and  see  the  remarks  of  Jessel,  M.  E.,  in  Besant  v. 
Wood,  1879, 12  Ch.  D.  630 ;  and  ss.  1  and  13  of  the  Married  Women's  Property 
Act,  1882).  And  now  the  Court  may  order  payment  of  such  costs  out  of 
separate  property,  which  is  subject  to  a  restraint  on  anticipation  (sec.  2  of 
the  Married  Women's  Property  Act,  1893). 

3.  Costs  on  the  Crown  Side  of  the  Queens  Bench  Division. — Proceedings 
on  the  Crown  side  of  the  Queen's  Bench  Division  may  be  either  civil  or 
criminal.  By  the  rules  of  the  Supreme  Court  of  1880  (Order  68,  r.  2),  and, 
again,  by  the  Crown  Office  Kules  of  1886,  r.  300,  the  provisions  of  Order  65 
as  to  costs  were  made  to  apply  to  all  civil  proceedings  on  the  Crown  side. 
Hence  one  would  have  supposed  the  costs  of  these  proceedings  were  now  in 
the  discretion  of  the  Court,  and  it  was  so  held  by  a  Divisional  Court  (Field 
and  Manisty,  JJ.,  in  Clark  v.  Fisherton-Anrjar,  1880,  6  Q.  B.  D.  139).  But 
the  Court  of  Appeal  has  since,  apparently,  held  the  contrary  (London  County 
Council  V.  W.est  Ham,  [1892]  2  Q.  B.  173 ;  but  note  that  in  that  case  Clark 
V.  Fisherton-Angar  was  not  cited  to  the  Court).  Proceedings  in  quo 
warranto  are  now  deemed  to  be  civil  proceedings  (Judicature  Act,  1884, 
s.  15).  Nothing  in  the  Judicature  Act  of  1890  is  (by  s.  4)  to  alter  the 
practice  in  proceedings  on  the  Crown  side  of  the  Queen's  Bench  Division, 
whether  civil  or  criminal.  But  a  curious  distinction  has  now  been  made 
between  proceedings  on  that  side,  which,  from  their  nature,  might  formerly 
have  been  brought  in  other  Courts  besides  the  Queen's  Bench  (such  as 
habeas  corpus  and  prohibition),  and  those  which,  like  certiorari,  could  only 
have  been  taken  in  the  Queen's  Bench.  If  proceedings  be  taken  in  habeas 
corpus  or  prohibition  on  the  Crown  side  of  the  Queen's  Bench  Division,  it  is 
said  that  the  Court  has  jurisdiction  to  award  costs,  because  the  proceedings 
might  have  been  taken  in  some  other  Court,  and  that  other  Court  would 
have  had  power  to  award  costs ;  but  where  the  proceedings  can  only  be 
brought  on  the  Crown  side,  there  is  no  general  power  to  award  costs  {B.  v. 
JJ.  of  London,  [1894]  1  Q.  B.  453 ;  B.  v.  Joiies,  [1894]  2  Q.  B.  382).  This 
does  not  seem  very  satisfactory.  But  there  are  special  Crown  Office  rules 
dealing  with  costs  in  manda7nus  (rr.  63,  77,  78),  quo  loarranto  (r.  56),  attach- 
ment for  contempt  (r.  274),  and  criminal  information  (rr.  49,  50). 

4.  Costs  at  Judges'  Chambers. — A  master  or  district  registrar  has  full 
power  to  deal  with  the  costs  of  any  application  made  to  him ;  but  not,  as  a 
rule,  to  dispose  of  the  whole  costs  of  the  action.  He  may  make  the  costs 
of,  and  incidental  to,  his  order  "  costs  in  the  cause,"  which  will  mean  that 
whoever  loses  the  action  will  have  to  pay  the  costs  of  both  sides.  If,  how- 
ever, the  master  orders  the  costs  to  be  "  defendant's  costs  in  the  cause,"  the 
plaintiff,  even  if  ultimately  successful,  will  not  be  paid  his  costs  of  that 


COSTS  481 

summons ;  if  he  fails  in  the  action,  he  must  pay  both  the  defendant's  costs 
and  his  own.  If  the  Master  orders  the  costs  to  be  "  defendant's  costs  in 
any  event,"  the  plaintiff  will  have  to  pay  the  costs  of  both  sides,  whatever 
the  result  of  the  action ;  but  not  at  once ;  they  will  be  taken  into  account  in 
the  ultimate  taxation.  It  is  only  where  a  summons  is  dismissed  "  with 
costs,"  that  the  successful  party  is  entitled  to  an  immediate  taxation.  An 
appeal  lies  from  the  decision  of  a  Master  or  district  registrar,  even  where  it 
only  affects  costs  {Foster  v.  Edwards,  1879,  48  L.  J.  Q.  B.  767).  But  if 
there  is  no  appeal  from  his  order  at  the  time,  the  judge  at  the  trial  has  no 
power  to  vary  it  (cp.  Koosen  v.  Rose,  1897,  76  L.  T.  145). 

[AutJiorities. — Annual  Practice  ;  Johnson  on  Bills  of  Costs,  1897  ;  Gordon 
on  Costs,  1884;  Short,  Taxation  of  Costs  in  the  Croivn  Office;  Archibald  and 
Vizard,  Practice  at  Judges'  Chambers.] 

III.  Costs  in  the  Peobate,  Divorce,  and  Admiralty  Division. 

Probate. — Order  65,  r.  1,  of  the  R  S,  C,  provides  that,  "  subject  to 
the  provisions  of  the  (Judicature)  Act  and  these  Eules,  the  costs  of  and 
incident  to  all  proceedings  in  the  High  Court  sliall  be  in  the  discretion  of 
the  Court,  provided  that  where  any  action  or  issue  is  tried  by  a  jury  the  costs 
shall  follow  the  event,  unless  the  judge  by  whom  such  action  or  issue 
is  tried  or  the  Court  shall  for  good  cause  otherwise  order."  The  Judicature 
Act,  1875,  makes  all  rules  and  orders  of  Court  in  force  at  the  time  of  the 
commencement  of  this  Act  in  the  Court  of  Probate  .  .  .  remain  and  be  in 
force  in  the  High  Court  and  Court  of  Appeal  (s.  18) ;  and  saves  the 
existing  procedure  of  Com'ts  whose  jurisdiction  is  transferred  to  the  High 
Court  which  is  not  inconsistent  with  the  Judicature  Acts  and  Eules  (s.  21). 
The  effect  of  these  enactments  is  to  preserve  the  old  Eules  of  practice,  sub- 
ject to  the  Eules  of  the  Supreme  Court  (just  as  the  Eules  of  practice 
followed  in  the  Prerogative  Court  were  preserved  under  the  Probate 
Act  of  1857  (s.  29),  so  far  as  not  inconsistent  with  the  Probate  Court 
Eules  of  1862) ;  and  for  the  purposes  of  arrangement  it  is  best  to 
consider  the  subject  of  costs  in  testamentary  suits  first  (1)  generally;, 
and  then  with  reference  to  particular  persons,  namely,  (2)  executors,, 
(3)  next-of-kin  and  other  parties,  (4)  interveners. 

(1)  Generally. — The  successful  party  in  a  probate  suit  generally  obtains-, 
his  costs  out  of  the  estate  or  against  the  other  party,  e.g.  executor  or  persoiL 
loco  executoris  proving  and  making  good  a  will,  or  a  next-of-kin  or  an 
executor  "or  legatee  of  a  former  will  successfully  contesting  a  will 
{Critchell  v.  Critchell,  1863,  3  Sw.  &  Tr.  41 ;  Archer  v.  Burke,  1868,  L.  E.  1 
P.  &  D.  558).  If  the  losing  party  is  cast  in  costs  and  cannot  pay  them,, 
the  other  party,  if  he  takes  probate  of  the  former  will  or  letters  of  adminis- 
tration with  the  will  annexed,  or  administers  the  estate  of  the  deceased,, 
may  take  them  out  of  the  estate  as  part  of  the  expenses  of  obtaining  pro- 
bate or  administration ;  but  unless  he  does  so,  he  loses  his  claim  to  cost& 
against  the  estate  (Nash  v.  Yelloly,  1862,  2  Sw.  &  Tr.  59). 

The  occasions  on  which  the  Prerogative  Court  gave  costs  to  an  unsuccess- 
ful party  out  of  the  estate  are  thus  summarised  in  Tristram  and  Coote, 
Probate  Practice :  (a)  when  the  party  was  led  into  the  contest,  whether  he 
were  plaintiff  or  defendant,  by  the  state  of  the  deceased's  papers  {Hillam  v. 
Walker,  1828,  1  Hag.  Con.  75;  Abbott  v.  Peters,  1833,  4  Hag.  Con.  381);  (&) 
where  the  validity  of  a  will  depended  on  a  doubtful  point  of  law  {Burke  v. 
Kent,  1840,  3  Moo.  P.  C.  334 ;  Robins  v.  Dolphin,  1860, 1  Sw.  &  Tr.  518) ;  (c) 
where  there  was  reasonable  doubt  as  to  the  testator's  testamentary  capacity 
at  the  time  of  the  execution  of  the  will  {Frere  v.  Peacock,  1846,  1  Eob.  456 ; 
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Waring  v.  Waring,  1847,  5  N.  C.  324 ;  Borlase  v.  Borlase,  1845,  4  ibid.  140) ; 
{d)  where  the  party  chiefly  benefited  by  the  will  opposed  had  acted  im- 
properly and  so  as  to  induce  a  suspicion  of  fraud  and  undue  influence 
{Browning  v.  Biidd,  1848,  6  Moo.  P.  C.  430);  (e)  where  the  circumstances 
were  peculiar  and  required  investigation  {Jones  v.  Godrich,  1844,  5  Moo. 
P.  C.  16;  Coventry  v.  Williams,  1844,  3  N.  C.  172;  Symons  v.  Tozer, 
ibid.  55  ;  Gregory  v.  R.M.'s  Proctor,  1845,  4  ibid.  273). 

On  the  other  hand,  the  unsuccessful  party  in  a  suit  forfeited  his  claim  to 
costs  out  of  the  estate — {a)  where  he  tried  to  set  up  fraud  or  conspiracy  not 
borne  out  by  evidence  {Barry  v.  Butlin,  1838,  2  Moo.  P.  C.  492),  though,  if 
there  were  suspicious  circumstances  in  the  conduct  of  the  person  propound- 
ing the  will,  no  costs  were  given  {Broadbent  v.  Hughes,  1860,  29  L.  J. 
P.  &  M.  134);  {b)  where  by  inquiry  he  could  have  cleared  up  before  the 
suit  civcnnistaQces pri77id facie  suspicious  {Nichols  v.  Binns,  1858,  1  Sw.  &  Tr. 
239) ;  (c)  when  from  circumstances  disclosed  in  the  course  of  the  case  he 
should  have  judged  that  he  ought  not  to  persevere  in  it  {Bean  v.  Russell, 
1820,  3  Phillim.  334,  nude  executor  condemned  in  costs). 

All  these  rules  are  recognised  as  valid  in  the  Probate  Division  as  they 
■"were  in  the  Probate  Court,  e.g.  "  where  a  charge  of  undue  influence  is  made 
and  not  established,  those  who  make  it  must  pay  the  costs "  {Black  v. 
Cleland,  1895,  11  T.  L.  E.  63,  Barnes,  J.).  Where  a  will  made  in  favour  of 
the  testator's  widow  and  at  her  instigation  was  upheld,  and  charges  of 
undue  influence  and  incapacity  were  dismissed,  no  order  was  made  as  to 
costs  {Smith  v.  Smith,  1866,  L.  E.  1  P.  &  D.  239). 

A  concise  statement  of  the  practice  governing  the  costs  of  an  unsuccess- 
ful party  in  probate  actions  is  to  be  found  in  two  general  rules  laid  down 
by  Lord  Penzance  {Mitchell  v.  Gard,  1863,  3  Sw.  &  Tr.  275)— (1)  "  If  the 
cause  of  the  litigation  takes  its  origin  in  the  fault  of  the  testator  or 
those  interested  in  the  residue,  the  costs  properly  come  out  of  the 
estate."  Thus  a  next-of-kin  denied  access  to  testatrix  in  her  last  ill- 
ness, during  which  she  made  a  will  in  favour  of  two  strangers  in 
blood,  as  she  had  previously  said  she  would  do,  was  given  his  costs  of 
unsuccessfully  opposing  the  will  {Goodacre  v.  Smith,  1867,  L.  E.  1  P.  &  D. 
359) ;  an  executor  has  been  given  his  costs,  being  held  to  be  justified 
in  not  thinking  that  eccentricity  in  his  testator  amounted  to  in- 
sanity, as  found  by  the  jury  {Boughton  v.  Knight,  1873,  L.  E.  3  P.  &  D, 
77) ;  and  a  next-of-kin,  who  had  taken  out  administration  upon  the 
residuary  legatee  of  the  will  not  answering  an  application  whether  there 
was  a  will  or  not,  was  held  entitled,  when  the  will  was  produced  some 
months  after  and  proved  in  solemn  form,  not  only  to  costs,  but  also  to  costs 
of  taking  out  administration  {Smith  v.  Smith,  1865,  4  Sw.  &  Tr.  3) ;  and  the 
costs  of  an  unsuccessful  opposition  to  a  will  have  been  allowed  where 
there  had  been  misconduct  on  the  part  of  those  setting  it  w^  {Williams 
V.  Henery,  1864,  3  Sw.  &  Tr.  471).  Costs  have  also  been  allowed  to  an 
unsuccessful  party  where  the  will  was  prepared  by  a  principal  beneficiary, 
and  there  was  no  disinterested  evidence  that  the  testator  approved  of  it 
{Keating  v.  Barhs,  1845,  4  N.  C.  273 ;  and  see  Orion  v.  Smith,  1873,  L.  E. 
3  P.  D.  23 ;  Davies  v.  Gregory,  ibid.  28 ;  Jenner  v.  FJinch,  1879, 
5  P.  D.  106 ;  Broivn  v.  Penn,  1895,  12  T.  L.  E.  46).  (2)  "  If  there 
be  reasonable  cause,  looking  to  the  knowledge  and  means  of  knowledge  of 
the  opposing  party,  to  question  either  the  execution  of  the  will  or  the 
capacity  of  the  testator,  or  to  put  forward  a  charge  of  undue  influence  or 
fraud,  the  losing  party  may  properly  be  relieved  from  the  costs  of  his 
successful  opponent."    Such  "  reasonable  cause  "  has  been  afforded  by  the 
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attesting  witnesses  to  the  will  giving  different  evidence  as  to  its  execution 
{Ferrey  v.  King,  1861,  3  Sw.  &  Tr.  51) ;  the  fact  that  a  verdict  in  a  common 
law  action  on  the  issues  raised  by  the  will  might  have  been  equally  well 
found  for  or  against  the  will  {Bramley  v.  Bramley,  1864,  t^-id  430);  the 
•evidence  of  a  doctor  (who  was  an  attesting  witness)  that  when  the  will 
was  read  over  the  testator  only  made  a  gesture,  and  he  could  not  swear 
that  the  testator  was  of  sound  mind  {Tippett  v.  Tippett,  1865,  L.  R 
1  P.  &  D.  54) ;  the  widow  of  the  testator  refusing  to  give  information  as 
to  her  marriage  with  him,  which  was  the  question  in  the  case  (  Wiseman  v. 
Wiseman,  1866,  Hid.  351). 

The  costs  may,  however,  be  left  to  follow  the  event  of  the  action  tried 
by  a  jury  under  Order  65,  r.  1  {Black  v.  Cleland,  1895,  11  T.  L.  E.  63) ; 
and  the  law  has  been  recently  stated  thus :  "  Under  the  Judicature  Act  the 
practice  was  for  costs  to  follow  the  event,  unless  good  cause  was  shown  to 
the  contrary.  The  general  practice  in  this  Court  was  that  if  the  testator, 
by  reason  of  his  conduct,  was  the  cause  of  the  litigation,  the  costs  should 
come  out  of  the  estate.  Another  rule  which  the  Court  acted  on  was,  that 
if  the  facts  show  that  neither  the  testator  nor  any  persons  interested 
under  the  will  were  to  blame,  then  there  should  be  no  order  as  to  costs, 
i.e.  each  side  to  pay  their  own"  (Barnes,  J.,  Browning  v.  Mostyn,  1897, 
13  T.  L.  E.  184). 

As  a  general  rule,  every  unsuccessful  party  in  a  probate  suit  (subject  to 
the  exceptions  given  below)  is  personally  liable  to  costs,  payment  of  which 
may  be  enforced  by  writ  of  elegit  {Heath  v.  Heath,  1874,  29  L.  T.  931),  or 
sequestration  {Bayley  v.  Bayley,  1859,  4  Sw.  &  Tr.  222,  Order  43,  rr.  6,  7), 
e.g.  an  executor  {Cottrell  v.  Cottrell,  1872,  L.  E.  2  P.  &  D.  397),  an  infant 
{Vivian  v.  Kennelly,  1890,  63  L.  T.  778),  a  next-of-kin  or  heir-at-law 
{Fyson  v.  Westrope,  1858,  1  Sw.  &  Tr.  279),  a  legatee  {Urquhart  v.  Frickcr, 
1826,  3  Add.  57),  a  married  woman  with  separate  estate  {Morris  v.  Freeman, 
1878,  3  P.  &  D.  65),  even  though  subject  to  restraint  on  anticipation,  pro- 
vided in  this  case  that  she  "  institutes  a  cause  "  within  the  Married  Women's 
Property  Act,  1893,  but  a  married  woman  entering  a  caveat  against 
probate  of  a  will  by  the  executor  propounding  it  is  not  within  these  words 
{Moran  v.  Place,  [1896]  Prob.  214  C.  A.);  a  person  suing  in  formd  'pauperis, 
though  this  was  a  matter  for  the  discretion  of  the  Court  {Lemann  v.  Bonsall, 
1823,  1  Add.  389 ;  Wagner  v.  Mcars,  1829,  2  Hag.  Con.  524;  Rcid  v.  Davies, 
1833,  4  ibid.  394;  Carlcss  v.  Thompson,  1858,  1  Sw.  &  Tr.  21);  but  the 
•Queen's  Proctor  opposing  a  will,  though  he  withdraws  his  opposition  early  in 
the  trial,  cannot  be  condemned  in  costs  {Atki^ison  v.  H.M.'s  Proctor,  1871, 
L.  E.  2  P.  &  D.  255).  Where  the  official  solicitor  was  appointed  guardian 
ad  litem  for  an  infant  defendant,  his  costs  were  made  part  of  the  costs  of 
the  executor  propounding  the  will  {White  v.  Dmernay,  [1891]  Prob.  290). 
Condemnation  in  costs  includes  the  costs  of  an  administrator  pendente,  lite 
{Fisher  v,  Fisher,  1878,  4  P.  D.  231);  and  if  an  appeal  is  brought, 
his  costs  till  the  dismissal  of  the  appeal  {Taylor  v.  Taylor,  1881,  6  P.  D. 
29).  The  Probate  Court  had  no  jurisdiction  to  order  costs  to  be  paid  out  of 
realty  {Young  v.  Dendy,  1867,  L.  E.  1  P.  &  D.  347),t]iough  this  can  be  done 
by  consent  of  parties  {Smith  v.  Hopkinson,  1878,  4  P.  D.  84).  Whether 
the  Probate  Division  can  order  payment  of  costs  out  of  the  rents  of  realty 
in  the  hands  of  a  receiver  appointed  under  the  Probate  Court  Act,  1857, 
s.  71,  was  not  decided  in  a  case  before  the  Appeal  Court  {In  re  Morgan, 
1890,  W.  N.  125) ;  but  in  a  recent  Chancery  case  it  has  been  held  that  it 
cannot  do  so  {Bridges  v.  Shcciv,  [1894]  3  Ch.  615,  Kekewich,  J.);  and  in  both 
these  cases  an  order  by  the  Probate  Division  for  "  costs  to  be  paid  out  of 
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the  estate "  was  held  to  apply  to  personalty  only.  As  to  Security  for 
(yOSTS  and  Taxation  and  Solicitors'  Lien,  see  these  headings. 

(2)  Executors. — As  a  general  rule,  an  executor  propounding  a  will  in 
solemn  form,  whether  he  does  so  of  his  own  motion,  or  because  he  is  put 
on  proof  by  interested  parties,  is  entitled  to  take  his  costs  out  of  the 
deceased's  estate.  A  residuary  or  other  legatee  proving  a  will  in  solemn 
form,  and  thereby  "fulfilling  the  duty  of  the  executor,"  and  getting  it 
pronounced  for,  may  have  his  costs  out  of  the  estate  {Sutton  v.  Drax,  1815, 
2  PhilUm.  323 ;  Williams  v.  Goude,  1828,  1  Hag.  Con.  610 ;  Thome  v.  Booke, 
1841,  2  Curt.  831),  but  cannot,  like  the  executor,  take  them  ex  officio,  unless 
he  is  administrator  cum  testamento  annexo ;  for  if  the  executor  cannot,  or 
will  not,  take  probate,  a  residuary  legatee  is  entitled  to  take  out  letters  of 
administration  with  the  will  annexed  in  priority  to  a  legatee  propounding 
the  will  {Bewsher  v.  Williams,  1861,  3  Sw.  &  Tr.  62) ;  and  the  latter  can 
only  get  his  costs  in  such  a  case  by  the  Court  including  them  in  its  decree 
in  favour  of  the  will,  or  ordering  them  to  be  so  paid  {ibid.).  A  legatee 
propounding  and  establishing  a  will  is  entitled  to  the  same  costs  as  an 
executor  under  the  like  circumstances,  and  a  legatee,  establishing  a  codicil 
to  a  will  in  opposition  to  the  executor  propounding  the  will  only,  was  given 
party  and  party  costs  against  him  as  well  as  a  sum  nomine  expensarum  to 
cover  his  extra  costs  {Wilkinson  v.  Corjield,  1881,  L.  E.  6  P.  D.  27, 
following  Sutton  v.  Bo^ax,  above).  Executors  have  been  given  the  costs  of 
a  first  successful  trial  out  of  the  estate,  where  a  new  trial  was  granted  to  a 
son  of  the  testator  (who  had  opposed  the  will)  on  the  ground  of  the  verdict 
being  against  the  weight  of  evidence,  but  he  discontinued  the  action,  and  his 
sisters,  who  had  appeared  in  the  former  proceedings,  but  had  not  pleaded, 
were  allowed  to  continue  it  {Boidton  v.  Boulton,  1867,  L.  E.  1  P.  &  D.  456). 
A  legatee  (to  a  small  amount)  acting  in  the  interest  of  an  infant  legatee, 
and  establishing  a  will  which  the  executor  refused  to  propound,  has  been 
given  her  costs  out  of  the  estate  {Bewsher  v.  Williams,  1861,  3  Sw.  &  Tr. 
62) ;  as  also  has  been  an  executor  propounding  a  will,  though  it  turned  out 
to  be  invalid,  on  behalf  of  an  infant  legatee  {Bavies  v.  Bees,  1863,  13  L.  T. 
609). 

On  the  other  hand,  executors  and  persons  loco  executoris,  who  fail  in 
establishing  the  will  they  set  up,  in  certain  circumstances  are  liable  to  be 
refused  their  costs  out  of  the  estate,  and  to  be  condemned  in  the  costs  of 
the  opposing  party,  or  be  left  to  bear  their  own  costs.  Thus  an  executor 
has  been  condemned  in  costs  where  probate  was  refused  to  the  will  set  up 
by  him,  under  which  he  was  the  chief  beneficiary,  and  there  were  suspicions 
of  fraud  {Saph  v.  Atkinson,  1822,  1  Add.  162;  Bod.ge  v.  Meech,  1828, 
1  Hag.  Con.  612),  or  where  probate  was  refused  to  a  will  (testatrix  being 
wife  to  the  executor)  on  the  ground  of  its  having  been  obtained  by  undue 
influence  {Marsh  v.  Tyrrell,  2  Hag.  Con.  141 ;  Baker  v.  Batt,  1836,  1  Curt. 
172).  Where  a  will  was  established  all  but  the  residuary  clause,  which  was 
found  to  have  been  obtained  by  undue  influence  of  the  executrix,  she  was 
only  given  the  costs  of  proving  the  will  in  solemn  form  {Smith  v.  Atkins, 
1870,  L.  E.  2  P.  &  D.  168).  A  nude  executor,  i.e.  one  without  any  interest 
under  the  will,  and  propounding  it  without  cause  and  unsuccessfully,  may 
be  condemned  in  costs,  and  should  therefore  take  security  for  them  from  the 
person  interested  {Bennie  v.  Massie,  1866,  L.  E.  1  P.  &  D.  118);  and  an 
executrix  losing  a  will  through  carelessness,  and  proving  a  draft  of  it  in 
solemn  form,  was  only  allowed  the  costs  which  would  have  been  incidental 
to  proof  of  the  original  in  solemn  form,  and  had  to  pay  the  defendant's  costs 
{Burls  V.  Burls,  1868,  L.  E.  1  P.  &  D.  472) ;  and  for  other  instances  of  executors 
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being  condemned  in  costs,  see  Rayson  v.  Parton,  1869,  L.  li.  2  P.  &  D.  38 ; 
Richards  v.  Humphreys,  1860,  29  L.  J.  P.  &  M.  137;  Goss  y.  Hill,  1871, 
40  ibid.  39). 

(3)  Next-of-Kin  and  other  Parties. — Next-of-kin  and  executors  of  former 
wills,  and  persons  who  have  been  granted  administration,  can,  as  they  could 
under  the  old  practice,  put  the  executor  on  proof  of  the  will  in  solemn 
form,  before  probate  has  been  granted  in  common  form,  without  being 
liable  to  costs  {Green  v.  Proctor,  1828, 1  Hag.  Con.  340,  next-of-kin ;  Mansfield 
V.  Shaw,  1818,  3  Phillim.  22,  and  Boston  v.  Fox,  1860,  29  L.  J.  P.  &  M.  68 
and  195,  executor  of  former  will;  Dobbs  v,  Chisman,  1810,  1  Phillim. 
110  n.,  creditor  to  whom  administration  has  been  granted):  provided  they 
do  not  do  so  vexatiously  or  set  up  an  unjustified  charge  of  fraud  or 
conspiracy  {Barry  v.  Butlin,  1838,  2  Moo.  482),  or  they  may  be  condemned 
in  costs  or  left  to  pay  their  costs  {Huble  v.  Clarke,  1827,  1  Hag.  Con.  127 ; 
Coppin  V.  Dillon,  1833,  4  ibid.  375  ;  Constable  v.  Tufnell,  ibid.  508) ;  and  the 
same  result  follows  if  they  put  the  executor  on  proof  in  solemn  form  after 
proof  in  common  form  has  been  taken  {Bell  v.  ArynstroTig,  1822,  1  Add.  375). 

In  the  Prerogative  Court,  when  the  executor  so  called  upon  to  prove  a 
will  in  solemn  form  put  in  his  allegation  (as  to  the  validity  of  the  will),  and 
examined  witnesses  in  support  of  it,  the  next-of-kin  or  person  entitled  in 
distribution  to  the  estate  or  the  executor  of  a  former  will  was  entitled, 
without  pleading,  to  administer  interrogatories  by  way  of  cross-examining 
the  witnesses,  without  being  liable  for  costs,  provided  that  the  interrogatories 
did  not  make  unwarrantable  charges  ;  while,  if  they  pleaded,  they  ran  the 
risk  of  being  condemned  in  costs  at  least  from  the  time  of  pleading.  This 
privilege  did  not  extend  to  a  legatee,  who,  if  he  interrogated  the  executor's 
witnesses,  was  liable  for  costs,  especially  if  he  was  a  mere  legatee  ( Urquhart 
v.  Fricker,  1826,  3  Add.  57).  This  privilege  has  been  continued  in  the 
present  practice,  and  "  the  party  opposing  a  will,  if  with  his  defence  he  gives 
notice  to  the  party  setting  up  the  will  that  he  merely  insists  on  the  will 
being  proved  in  solemn  form  and  only  intends  to  cross-examine  the  witnesses 
produced  in  support  of  the  will,  is  only  liable  to  the  same  liabilities  as  he 
would  have  been  under  similar  circumstances  according  to  the  practice  of 
the  Court  of  Probate"  (Order  21,  r.  18),  i.e.  is  not  liable  for  costs;  but  this 
only  applies  to  persons  who  under  the  old  practice  of  the  Court  could  insist 
on  proof  in  solemn  form,  e.r/.  next-of-kin  or  executors  of  former  will,  and 
will  not  shield  from  costs  a  residuary  legatee  or  legatee  under  a  prior  will 
who  compels  proof  in  solemn  form  of  a  later  will  {Hockley  v.  Wyatt,  1882,  7 
P.  D.  239) ;  or  a  person  who,  after  giving  this  notice,  insists  on  the  action 
being  tried  by  a  jury  {Foley  v.  Brogan,  1883,  Ir.  L.  R  11  Ch.  D.  421), 
or  only  gives  this  notice  after  delivering  his  defence  {Bone  v.  Whittle,  1866, 
L.  R  1  P.  &  D.  249),  or  charges  undue  iniiuence  and  fraud  against 
the  person  propounding  the  will  {Harrington  v.  Harrington,  1871,  L.  E.  2 
P.  &  D.  264;  Ireland  v.  Rendall,  1866,  L.  K.  1  ibid.  194),  or  calls  in  probate 
with  a  view  to  rescinding  it  {Beale  v.  Beale,  1874,  L.  K.  3  P.  &  D.  179) ; 
or  a  person  who  gives  this  notice  after  putting  the  executor  upon  proof  in 
solemn  form  "  as  ancillary  to  another  suit  pending  as  to  realty,  and  as  a 
bill  of  discovery  to  get  evidence  available  on  an  issue  at  common  law  " 
(Sir  C.  Cresswell,  Swinfen  v.  Sivinfen,  1858,  1  Sw.  &Tr.  283).  On  the  other 
hand,  this  notice  will  protect  a  defendant  who  gives  notice  in  this  way,  that 
if  both  attesting  witnesses  to  a  will  are  called  he  will  only  cross-examine 
them,  his  defence  alleging  undue  execution  and  incapacitv  {Summerell  v. 
Clements,  1862,  3  Sw.  &  Tr.  35 ;  Leeman  v.  George,  1868,  L.  R  1  P.  &  D. 
342) ;  and  a  defendant  who  sets  up  a  defence  of  want  of  knowledge  and 
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approval  by  the  testator  of  the  contents  of  the  will  {Clear e  v.  Chare,  1869, 
\j.  E.  1  P.  &  D.  655);  and  in  a  recent  case  a  Divisional  Court  has  held 
that  on  such  a  notice  the  Court  has  no  jurisdiction  to  condemn  the  party 
giving  it  in  costs,  except  when  he  has  taken  proceedings  to  call  in  the 
probate  {Leigh.y.  Green,  [1892]  Prob.  17). 

A  next-of-kin  calling  in  probate  at  an  unjustifiable  time,  or  entering  a. 
caveat,  though  not  cited  or  intervening,  is  liable  to  costs  {Ratclijfw.  Barnes, 
1862,  2  Sw.  &  Tr.  486;  Clayton  v.  Davies,  1863,  3  ihid.  290),  and  is  not  at 
liberty  to  oppose  probate  of  will .  made  good  in  a  suit  between  the  executor 
and  another  next-of-kin.  A  next-of-kin  who  has  been  cited  but  has  not 
appeared  in  a  suit  by  an  executor  setting  up  a  will,  has  been  condemned  in 
the  costs,  of  the  suit  for  destroying  the  will  {King  v.  Gillard,  1867,  L.  E.  1 
P.  &  D.  539). 

An  heir-at-law  is  on  the  same  footing  as  regards  costs  as  a  next-of-kin, 
and  is  liable  or  entitled  to  costs  according  as  a  next-of-kin  would  be  {Fyson  v. 
Westrope,  1857, 1  Sw.  &  Tr.  279  ;  Smyth  v.  Wilson,  1866,  36  L.  J.  P.  &  M.  82). 

(4)  Interveners. — An  intervener,  where  he  is  a  necessary  party,  and  so  made 
by  an  order  of  the  Court,  is  entitled  to  costs  out  of  the  estate,  even  though 
unsuccessful  {Singleton  v.  Thomlinsoii,  1878, 3  App.  Cas.  404) ;  and  a  successful 
intervener  (an  heir-at-law),  although  not  cited,  is  entitled  to  costs  out  of  the 
estate  if  the  will  is  pronounced  against  for  want  of  knowledge  by  the 
testator  of  its  contents,  though  charges  of  undue  influence  and  fraud  made 
against  the  executors  propounding  it  are  negatived  {Rayson  v.  Farton, 
1869,  L.  E.  2  P.  &  D.  38).  Ordinarily,  where  the  executor  is  before  the 
Court  and  interveners  support  the  will,  they  will  not  get  costs  out  of  the 
estate  {Coliris  v.  Fraser,  1829,  2  Hag.  Con.  368) ;  but  where  they  are  interested 
next-of-kin  and  intervene  in  order  to  take  the  opinion  of  the  Court  on  an 
alteration  in  a  will  (pronounced  invalid),  they  get  their  costs  out  of  the 
estate  {Burgoyne  v.  Showier,  1844,  1  Eob.  Eccl.  5  ;  Cross  v.  Cross,  1864,  3 
Sw.  &  Tr.  300).  Interveners  cited  and  falsely  charged  with  undue  influence 
by  the  defendants  in  a  probate  suit  get  their  costs  from  the  latter,  who  had 
to  pay  the  plaintiffs  costs  as  well  {Tcnnant  y.  Cross,  1886,  12  P.  D.  4); 
but  they  have  been  refused  their  costs  where  a  legacy  made  to  them, 
though  at  first  denied  by  the  executor  in  his  affidavit  of  scripts,  was  after- 
wards admitted  by  him  in  his  plea,  and  they  nevertheless  appeared  by 
counsel  at  the  trial  {Shaive  v.  Marshall,  1858,  1  Sw.  &  Tr.  129). 

[^Authorities. — Tristram  and  Coote,  Frobate  Fra^tice,  12th  ed. ;  Powles 
and  Oakley,  Frohate,  1892.] 

Divorce.  —  The  general  rules  governing  costs  in  divorce  proceedings 
are  that  they  are  in  the  discretion  of  the  Court,  and  that  there  is 
po  appeal  on  the  subject  of  costs  only  {ihid.).  The  Eules  of  the  Supreme 
Court  do  not  apply  to  the  procedure  or  practice  in  proceedings. for  divorce 
or  other  matrimonial  causes  (Order  68,  r.  1  {d)) ;  and  consequently  the 
statutory  rules  (of  1866)  formerly  regulating  the  subject  of  costs  in 
the  Divorce  Court  are  still  in  force  in  the  Divorce  Division.  But  this 
provision  does  not  override  the  words  in  sec.  49  of  the  Judicature  Act, 
1873,  that  "  no  order  of  the  High  Court  ...  as  to  costs  only,  which  by 
law  are  left  to  the  discretion  of  the  Court,  shall  be  subject  to  any  appeal 
except  by  leave  of  the  Court  or  judge  making  the  order  " ;  and  appeals  can 
thus  be  brought  from  the  Divorce  Division  by  leave  of  the  judge  in  the 
same  way  as  from  any  other  CouTt  {Smith  v.  S7nith,  W.  N.,  1882,  91),  though 
not  without  such  leave  where  it  is  a  matter  for  the  discretion  of  the  judge 
{Butler  v.  Butler,  1890, 15  P.  D.  126).  The  rules  which  have  been  laid  down 
by  statutory  authority  or  practice  for  the  exercise  of  the  discretion  of  the 
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Court  over  costs  may  be  considered  according  as  they  relate  to 
(1)  husbands,  (2)  wives,  (3)  co-respondents,  (4)  interveners,  (5)  or  the  Legiti- 
macy Declaration  Act. 

(1)  Husbands. — The  husband,  besides  being  generally  liable  to  pay  his 
own  costs,  is  also,  as  a  general  rule,  whether  the  wife  be  successful  or  not, 
and  whether  she  be  petitioner  or  respondent,  liable  to  pay  his  wife's  costs, 
taxed  as  between  party  and  party,  incurred  by  her  up  to  tlie  time  of  the 
case  being  set  down  for  trial,  and  to  pay  them  when  it  is  so  set  down ;  and 
he  is  also  liable  to  pay  into  Court  or  give  security  for  an  amount  fixed  by 
the  registrar  as  sufficient  in  his  judgment  to  cover  the  wife's  costs  in  con- 
nection with  the  hearing  of  the  case.  The  reason  for  this  liability  is  that 
under  the  old  law  the  "  marriage  gave  all  the  property  to  the  husband,  and 
the  wife  had  no  other  means  of  obtaining  justice  "  (Sir  J.  Nicholl,  Bcevor  v. 
Beevor,  1809,  3  Phillhn.  263  ;  and  so  Dr.  Lushington,  Walker  v.  Walker,  1837, 

1  Curt.  564).  "The  rule,  however,  is  not  universal — the  exception  is 
where  the  reason  fails — where  the  wife  has  separate  property  of  her  own, 
for  then  the  marriage  does  not  give  all  the  property  to  the  husband  "  {ibicl.). 
A  wife  is,  however,  entitled  to  an  or(\QY  j)endentc  lite  on  her  husband  to  pay 
her  costs  already  incurred,  and  secure  her  future  costs,  even  though  she  has 
separate  property  more  than  enough  to  pay  her  costs,  for  this  is  a  question  for 
the  judge's  discretion  {Allen  v.  Allen,  [1894]  Prob.  134,  the  husband  having 
an  income  of  £4000  a  year,  the  wife  one  of  £280,  and  £500  a  year  alimony 
during  suit).  If  tlie  husband  fail  to  give  such  security  and  he  is  petitioner  in 
the  suit,  proceedings  may  be  stayed  till  he  does  so  ;  and  a  bankrupt  husband 
claiming  damages  in  a  petition  for  dissolution  of  marriage  may  l)e  required 
to  give  security  for  costs  unless  he  gives  up  his  claim  (Smith  Y.Smith,  1882, 
7  P.  D.  227) ;  and  disobedience  to  the  registrar's  order  to  give  security  is 
punishable  by  attachment  (Lynch  v.  Lynch,  1885,  10  P.  D.  183;  Bates  y. 
Bates,  1889,  14  ibid.  17),  even  though  the  husband  is  an  undischarged 
bankrupt  (Shine  v.  Shine,  [1893]  Prob.  289,  husband  respondent) ;  but  if  the 
husband  has  no  means,  attachment  may  not  be  ordered  (Clarke  v.  Clarke, 
[1891]  Prob.  278,  husband  petitioner);  and  no  attachment  can  issue  for  unpaid 
costs  (  Weldon  v.  Weldon,  1885,  10  P.  D.  72).  Where  a  husband  is  an  infant, 
his  guardian  is  liable  to  the  wife  for  her  taxed  costs  (Beavan  v.  Beavan,  1862, 

2  Sw.  &  Tr.  652,  husband  petitioner);  and  where  a  husband  dies  before  the 
cause  is  heard,  taxed  costs  must  be  paid  to  the  wife's  solicitor  (Hall  v.  Hall, 
1864,  3  Sw.  &  Tr.  390).  Where  the  wife  returns  to  cohabitation  during  pro- 
ceedings in  her  suit  against  her  husband,  the  husband  can  only  get  the 
peition  dismissed  on  paying  her  taxed  costs  (Cooper  v.  Cooper,  1864,  3  Sw.  & 
Tr.  392).  A  husband  can  sue  iyi  formd  2^auperis  for  dissolution  of  marriage 
(Divorce  Act,  1857,  s.  54) ;  under  the  practice  of  the  Divorce  Division  (subject 
to  sec.  51  of  the  Divorce  Act,  1857,  a7ite),  where  he  does  so  and  is  success- 
ful, he  gets  only  his  or  his  solicitor's  costs  out  of  pocket,  including  those  of 
the  certificate  and  a  reasonable  sum  for  office  expenses,  against  the  co- 
respondent ;  but  if  he  fails,  the  wife  or  the  co-respondent  can  get  an  order 
for  their  full  costs  against  him  for  what  it  is  worth ;  and  it  seems  that  a 
wife  can  get  an  order  for  security  against  a  pauper  husband  with  a  stay  of 
j)roceedings  on  his  failure  to  provide  it,  but  no  general  rule  can  be  laid 
down  in  this  case,  each  case  being  dealt  with  on  its  own  merits,  and  special 
regard  being  had  to  the  nature  of  the  wife's  defence  (Richardson  v.  Richard- 
son, [1895]  Prob.  276,  Jeune,  P.,  approved  by  C.  A.,  ibid.  346).  A  pauper 
petitioner  neglecting  to  proceed  may  be  punished  with  costs  and  a  stay  of 
proceedings  (Divorce  Court  Rules,  1866,  r.  27). 

The  remedy  given  by   the   Divorce  Court  Eules  of  1866  (158,  201) 
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is  concurrent  with  and  not  substituted  for  the  rule  of  common  law 
respecting  this  liability  of  the  husband  for  his  wife's  costs;  thus  a 
husband  has  been  held  liable  at  common  law  for  the  costs  of  his  wife 
filing  a  petition  in  the  Divorce  Court  for  judicial  separation  for  cruelty 
and  adultery,  even  though  the  petition  be  not  persevered  in  and  the 
practice  of  the  Divorce  Court  was  not  followed  {Rice  v.  Shepherd,  1862, 
12  C.  B.  N.  S.  332) ;  and  it  has  been  held  that  a  wife  may  pledge  her 
husband's  credit  for  all  costs  as  between  solicitor  and  client  reasonably 
incurred  by  her  in  a  divorce  suit  against  her  husband,  e.g.  costs  before  but 
leading  up  to  the  institution  of  the  suit ;  extra  costs  in  the  suit  as  between 
soHcitor  and  client,  though  disallowed  on  taxation  as  between  party  and 
party ;  extra  costs  as  between  solicitor  and  client  of  rectifying  the  wife's 
settlement  after  a  decree  nisi  had  been  pronounced,  such  costs  having  been 
allowed  on  taxation  as  between  party  and  party  {Ottawayy.  Hamilton,  1878, 
3  C.  P.  D.  393),  and  her  solicitor  can  recover  such  costs  from  her  husband 
{Wells  V.  Wells,  1858,  1  Sw.  &  Tr.  318 ;  Rohertson  v.  Robertson,  1881,  6  P.  D. 
119  and  122)  ;  though  costs  incurred  before  the  institution  of  a  suit  for  judicial 
separation  on  a  wife's  behalf  are  not  usually  recoverable  from  a  husband, 
because  his  liability  only  begins  with  the  suit  {Dickens  v.  Dickens,  1859,  2 
Sw.  &  Tr.  103).     See  also  Taxation. 

(2)  Wife. — The  general  rule  is  that  if  the  wife  succeeds  at  the  trial  she 
gets  her  full  costs ;  while  if  she  fails  the  "  usual  order  "  is  made,  viz.  that  the 
sum  of  money  paid  in  or  secured  by  the  husband  for  her  costs  is  paid  out  to 
her  solicitor  in  satisfaction  of  his  costs ;  while  she  is  entitled  to  receive 
before  trial  tlie  costs  incurred  by  her  pendente  lite  up  to  the  time  of  trial. 
This  last  rule  does  not  apply,  however,  against  any  other  party  bvit  a 
husband,  and  thus  the  father  of  a  minor  petitioning  for  nullity  of  the  latter's 
marriage  is  not  liable  to  pay  the  de  facto  wife  her  fixed  costs  ( Wells  v. 
Wells,  1864,  3  Sw.  &  Tr.  364).  In  the  former  case  costs  follow  the  decree 
as  a  matter  of  course  if  the  Court  gives  no  direction  about  them  {Kaye  v. 
Kaye,  1858,  4  Sw.  &  Tr.  239;  Dixon  v.  Dixon,  1859,  28  L.  J.  P.  &  M.  96).  In 
the  latter  case,  under  the  old  practice  the  wife  was  not  entitled  to  more  than 
the  sum  so  secured  beforehand  by  the  husband,  unless  the  Court  under 
special  circumstances  so  ordered  {Keats  v.  Keats,  1859,  1  Sw.  &  Tr.  334; 
Winstonev.  Winsione,  1861,  2  ibid.  246;  Roll  v.  Roll,  1864,  3  ibid.  604); 
and  it  was  therefore  necessary  for  the  solicitor  to  see  that  the  registrar 
fixed  a  sufficient  amount  {Soptvith  v.  Sojiwith,  1860,  2  Sw.  &  Tr.  105,  where  it 
was  said  that  "  the  wife  was  in  the  same  position  as  any  other  failing  suitor 
as  regards  anything  beyond  the  sum  fixed  by  the  registrar " ;  Glennie  v. 
Glennie,  1863,  3  ibid.  109);  and  application  might  be  made  by  summons  to 
the  judge  to  increase  its  amount  {Madan  v.  Madan,  1868,  18  L.  T.  337). 
Under  the  modern  practice,  however,  though  costs  are  in  the  discretion 
of  the  judge,  the  guiding  rule  is  that  the  wife  is  entitled  to  all  the 
costs  reasonably  incurred  Ijy  her  in  prosecuting  the  suit,  even  though  their 
amount  exceeds  the  sum  paid  or  secured  by  the  husband  {Robertson  v. 
Robertson,  1881,  6  P.  D.  119,  C.  A.);  but  in  such  case  the  Court  will  not 
give  its  decision  till  the  wife's  bill  of  costs  is  taxed  (Sir  J.  Hannen,  Smith 
V.  Smith,  1882,  7  P.  D.  84).  Costs  under  the  "  usual  order  "  should  be  asked 
for  at  the  trial  (r.  159,  D.  C.  R.);  but  under  special  circumstances  they 
can  be  applied  for  after  the  hearing  {Conradi  v.  Conradi,  1866,  L.  R  1  P.  D. 
63 ;  Somerville  v.  Sovierville,  1867,  36  L.  J.  M.  87).  In  the  case  of  a  wife 
without  means  of  her  own  this  question  concerns  her  solicitor  more  than  it 
does  her,  and  the  Court  may,  in  its  discretion,  refuse  to  make  the  husband 
liable  for  the  wife's  costs  beyond  the  amount  which  he  has  paid  or  secured 
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for  that  purpose,  if  the  solicitor  is  guilty  of  misconduct  or  vexatious  and 
oppressive  conduct  towards  the  husband  in  instituting  or  defending  the 
action.  If  the  wife  fails  in  the  action,  whether  she  be  petitioner  or  respond- 
ent, although  the  general  rule  is  as  stated  above,  the  question  is  still  in 
the  discretion  of  the  Court,  and  the  wife  may  have  even  the  secured  costs 
refused  to  her,  either  on  account  of  her  solicitor's  misconduct  (Flmcer  v. 
Flower,  1873,  L.  E.  3  P.  &  D.  132)  or  her  own  conduct  (Wilson  v.  Wilson, 
1872,  L.  E,  2  P.  &  D.  435);  and  no  appeal  lies  from  the  exercise  of  the 
discretion  by  the  Court  (Butler  v.  Butler,  1890,  15  P.  D.  126 ;  Russell  v. 
Russell,  [1892]  Prob.  152,  where  the  bond  given  by  the  husband  for  the 
wife's  costs  was  refused  enforcement) ;  and  even  the  payment  for  her  costs 
pendente  lite  (i.e.  before  the  trial)  may  be  refused  (Rogers  v.  Rogers,  1865,  34 
L.  J.  M.  87). 

As  has  been  already  indicated,  the  wife  is  also  not  entitled  to  have 
her  costs  of  suit  if  she  has  separate  estate  ;  and  the  Court  in  such  a  case  may 
refuse  to  make  the  "  usual  order  "  (Heal  v.  Heal,  1867,  L.  E.  1  P.  &  D.  300,  suit 
for  judicial  separation;  JonesY.  Jones,  1872,  2  ibid.  333,  ibid.).  Thus  a  wife 
(respondent)  having  separate  property,  and  being  found  guilty  of  adultery  in 
a  dissohition  suit,  was  refused  the  "  usual  order,"  and  on  the  petitioner's 
application  was  ordered  to  pay  the  whole  costs  of  the  suit  (MiUward  v. 
Millward,  1887, 57  L.  T.  569)  ;  where  a  wife  (respondent)  and  the  co-respond- 
ent in  a  dissolution  suit  appeared  and  pleaded,  but  withdrew  their  pleas,  and 
a  decree  nisi  was  made,  the  Court  ordered  the  wife,  who  had  a  large  separate 
income,  to  pay  the  costs  of  the  proceedings,  and  the  co-respondent  to  pay 
the  costs  incurred  by  the  issues  which  he  had  raised  in  his  answer  (Milne  v. 
Milne,  1871,  L.  E.  2  P.  &  D.  202).  A  wife  possessed  of  separate  estate, 
whose  marriage  has  been  dissolved,  on  her  husband's  petition,  with  costs 
against  the  co-respondent,  may  be  ordered  to  pay  the  costs  if  they  cannot  be 
recovered  from  the  co-respondent,  if  the  aj^plication  be  made  at  the  trial ; 
but  the  Court  cannot  do  so  after  the  decree  has  been  made  absolute  (  Wait 
V.  Wait,  1871,  L.  E.  2  P.  &  D.  228).  If  the  wife  has  property  at  the  time 
that  judgment  is  given  which  is  liable  to  costs,  the  Court  may  condemn  her 
in  costs  without  inquiring  whether  she  had  it  at  the  time  of  the  otil'ence 
proved  against  her  (Hyde  v.  Hyde,  1888,  59  L.  T.  523).  A  wife  failing  in 
a  suit  for  nullity,  and  being  possessed  of  a  separate  income,  was  ordered  to 
pay  the  costs  of  the  suit  (.)/.  v.  C,  1872,  L.  E.  2  P.  &  D.  414).  A  wife 
possessed  of  a  sufficient  separate  income,  respcmdent  in  a  suit  by  the 
luisl)and  for  restitution  of  conjugal  rights,  who  made  and  abandoned  at  the 
trial  charges  of  serious  misconduct  against  the  husband,  and  afterwards 
evaded  the  effect  of  the  decree  in  favour  of  the  husband  by  staying  out  of 
the  jurisdiction,  was  condemned  in  the  whole  costs  of  the  i)roceeding 
(Miller  v.  Miller,  1869,  L.  E.  2  P.  &  D.  13).  On  the  same  principle,  where 
the  wife  had  the  whole  income  under  a  scheme  for  varying  marriage  settle- 
ments put  before  the  Court,  no  order  was  made  as  to  the  costs  of  the 
application  to  vary  them  (Boynton  v.  Boynton,  1861,  2  Sw.  &  Tr.  275). 

It  has  already  been  pointed  out  that  a  wife  may  be  deprived  of  her 
costs  on  account  of  her  misconduct,  e.g.  the  costs  of  a  counter-charge 
against  the  husband  unreasonably  made  and  based  on  false  evidence 
(Wilson  V.  Wilson,  1872,  L.  E.  2  P.  &  D.  435);  or  her  costs  in  a 
nullity  suit  brought  by  her  against  her  husband  in  which  she  failed, 
and  he  was  ordered  to  pay  a  certain  sum  towards  her  costs,  and  she 
afterwards  brought  a  dissolution  suit,  in  which  she  succeeded,  and  the 
husband  was  ordered  to  pay  her  costs,  but  was  allowed  to  deduct  the  costs 
of  the  first  suit,  which  was  erroneously  or  improperly  instituted  (Ditchjield 
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V.  Ditchfidd,  1869,  L.  E.   1  P.   &  D.   729)."     Similarly,  where  a  suit    for 
nullity  was  brought  by  a  next-of-kin,  but  there  was  a  delay  of  three  years 
on  the  part  of  the  petitioner,  during  which  time  the  husband  had  to  support 
his  lunatic  wife,  though  a  nullity  decree  was  made,  no  order  was  given  as 
to  costs  {Hancock  v.  Peaty,  1867,  L.  E.  1  P.  &  D.  335).      Where  a  wife's 
petition  for  divorce  on  the  ground  of  adultery  and  cruelty,  charging  the 
husband   with   communicating   venereal   disease   and   general   charges    of 
cruelty,  was  dismissed,  it  was  held  that  she  was  only  entitled  to  her  costs 
on  the  main  charge  of  cruelty  and  adultery,  but  not  to  costs  on  the  other 
charges,  the  subjects  of  which  had  been  obviously  condoned  {Ash  v.  Ash, 
[1893]  Prob.  222).     Where  a  wife,  besides  traversing  a  charge  of  adultery, 
made  counter-charges  which  were  unfounded,  the  Court  ordered  that  the 
petitioner's  costs  of  meeting  the  counter-charge  should  be  deducted  from 
the  wife's  costs  of  traversing  the  charges  against  her  {Clark  v.  Clark,  1865, 
4  Sw.  &  Tr.  Ill);  and  similarly  a  husband  (petitioner)  has  been  allowed  to 
deduct  the   costs  incurred  by  him  in  meeting  unfou^nded  charges  made 
against  him  by  the  respondent  from  the  sum  paid  by  him  into  Court  for  her 
costs  {Morgan  v.  Morgan,  1869,  38  L.  J.  P.  &  M.  41).      Where   a   wife 
failed  in  a  divorce  suit  which  she  had  brought,  failing  to  prove  adultery, 
and  withdrawing  at  the  trial  a  charge  of  cruelty,  and  no  order  had  been 
made  on  the  husband  to  secure  her  costs,  the   Court  refused,  on  further 
argument  on  the  point,  to  make  any  order  {Thompson  v.  Thom2JS07i,  1886,  57 
L.  T.  374).     Where  the  wife's  suit  was  successful  at  the  hearing  owing  to 
collusion  which  was  known  to  her  solicitors,  but  was  afterwards  dismissed 
and  the  decree  nisi  rescinded  on  intervention  by  the  Queen's  Proctor,  she 
was  deprived  of  the  costs  of  the  hearing,  although  they  had  been  paid  into 
the  registry  {Butler  v.  Butler,  1890,  15  P.  D.  32).     In  a  suit  instituted  alio 
intuitu  and  not  honA  fide  by  the  wife,  her  taxed  costs  prior  to   the  hearing 
were  ordered  to  be  deposited  in  the  registry  instead  of  being  paid  over  to 
her  solicitors  {Rogers  v.  Rogers,  1865,  4  Sw.  &  Tr.  82).     Where  a  husband 
gets  a   decree   for   restitution   of   conjugal  rights  and  the  wife   disobeys 
it,   though    the    Court    has    no    jurisdiction    to    order    a    settlement    of 
property  for  the  benefit  of   husband  and  children  if   it  is  settled  to  her 
separate  use  without   power   of  anticipation,   the   petitioner   is  not  made 
to   bear   the   wife's   costs   of   the   suit   {Michell   v.    Michell,    [1891]  Prob. 
305). 

The  privileges  of  a  wife  as  to  costs,  however,  are  much  more  exten- 
sive than  her  liabilities.  Thus  (though  the  costs  in  an  appeal  are  in  the 
discretion  of  the  Court  of  Appeal)  the  wife  is  entitled  to  security  for  costs 
of  an  appeal,  and  the  husband's  bond  to  secure  her  costs  in  the  original 
hearing  will  not  be  cancelled  where  an  appeal  by  her  is  pending  against 
a  decision  dismissing  her  petition  {Jones  v.  Jones,  1871,  L.  E.  2  P.  &  D. 
333) ;  though,  if  she  appeals  unsuccessfully,  no  provision  is  made  for  her 
costs  {Otway  v.  Otivay,  1888,  13  P.  D.  141).  The  Court  of  Appeal  has 
power  to  order  the  costs  incurred  by  the  husband  in  an  unsuccessful  appeal 
by  the  wife,  to  be  paid  out  of  the  money  he  has  paid  into  Court  to  defray 
her  costs  at  the  hearing ;  but  even  though  an  appeal  is  hopeless  unless  the 
wife's  solicitor  has  acted  vexatiously  or  oppressively  against  the  husband  in 
conducting  the  appeal,  the  former  will  not  be  deprived  of  his  lien  upon 
the  trial  for  his  costs  {Hall  v.  Hall,  [1891]  Prob.  302)  ;  but  if  the  appeal  is 
a  proper  one,  the  husband  cannot  deduct  his  costs  of  appeal  from  any  costs 
payable  to  the  wife  (  Wilson  v.  Wilson,  1871,  L.  E.  2  P.  &  D.  353).  If,  how- 
ever, she  is  respondent  and  not  appellant  in  the  appeal,  even  though  she  is 
unsuccessful  on  appeal  after  getting  a  decree  of  judicial  separation  in  the 
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Divorce  Court  and  her  costs,  she  is  entitled  to  her  costs  both  in  the  Court 
below  and  on  appeal  {Holt  v.  Holt,  1858,  28  L.  J.  P.  &  M.  12  ;  Otioay  v. 
Otiuay,  above — a  case  where  both  husband  and  wife  were  guilty  of  adultery 
and  the  husband  of  aggravated  cruelty,  and  the  Divorce  Court  granted  a 
judicial  separation,  and  not  a  dissolution,  for  which  both  parties  petitioned). 
A  wife  who,  after  obtaining  a  decree  nisi  with  costs  for  dissolution,  is  after- 
wards found  guilty  of  adultery  while  the  suit  was  pending,  and  the  decree 
rescinded  on  the  intervention  of  the  Queen's  Proctor,  is  still  entitled  to  her 
costs  taxed  up  to  the  time  of  her  adultery,  and  also  the  costs  of  the  hearing, 
though  not  so  taxed,  out  of  the  sum  secured  in  the  registry  ( Whitmorc  v. 
Whitmore,  1866,  L.  E.  1  P.  &  D.  96) ;  though  she  cannot  tax  her  costs 
against  the  husband  after  she  has  been  proved  guilty  of  adultery  {Keats  v. 
Keats,  1859,  1  Sw.  &  Tr.  358).  A  wife  (respondent)  who  is  unsuccessful  in 
a  suit,  but  successful  in  her  counter-charges,  is  held  entitled  to  her  full 
costs  {Chaldecott  v.  Chaldecott,  1873,  29  L.  T.  699).  A  wife  successful  in  a 
suit  can  get  an  order  for  payment  of  the  balance  of  the  costs  of  hearing 
over  the  sum  paid  into  Court,  in  spite  of  a  motion  by  the  husband  for  a  new 
trial  and  a  bill  of  exceptions  pending  {Coolie  v.  Cooke,  1864,  3  Sw.  &  Tr.  603  ; 
Chetwynd  v.  Chetvjynd,  1865,  4  Hid.  108;  Burroughs  v.  Burroughs,  1862,  31 
L.  J.  P.  &  M.  124),  or  the  intervention  of  the  Queen's  Proctor  {Gladstone  v. 
Gladstone,  1875,  L.  E.  3  P.  &  D.  260).  A  wife  is  entitled  to  her  full  costs  of 
an  abortive  trial,  c.y.  where  jury  dmSigiee  {Hurley  \.  Hurley,  \l^^\^Vvoh. 
367;  Delaforcc  v.  Delaforee,^  IQ^2,  W.  K  68).  Where  a  new  trial  is 
granted  on  a  wife's  application,  and  she  has  no  means,  the  husband  must 
generally  pay  the  costs  of  Ijoth  sides  in  the  first  trial  {Nicholson  v.  Nieholson, 
1863,  3  Sw.  &  Tr.  214),  Where  a  new  trial  is  granted  on  the  application 
of  the  husband,  he  is  generally  liable  for  his  own  and  his  wife's  costs  of  the 
first  trial,  and  must  pny  them  before  the  new  trial  if  it  is  to  be  had  on  the 
same  grounds  as  the  first  trial ;  but  if  it  is  on  different  grounds,  e.g.  in  first 
suit  adultery  alleged  with  A., and  in  second  suit  with  B.,the  causes  of  action  are 
different,  and  the  Court  may  refuse  to  stay  proceedings  in  the  second  suit 
till  the  costs  have  been  paid  {Yeatman  v.  Yeatman,  1869,  39  L.  J.  P.  &  M. 
37).  A  wife  suing  in  formd  -pauperis,  and  successful,  is  allowed  her  costs 
{Afford  V.  Afford,  1861,  2  Sw.  &  Tr.  387).  As  seen  already,  she  may  be 
liable  to  pay  her  husband's  costs  if  she  has  separate  estate,  but  she  is  not 
ordered  to  do  so  if  this  would  deprive  her  of  the  means  of  subsistence  {Car- 
stairs  V.  Carstairs,  1864,  3  Sw.  &  Tr.  538) ;  and  before  such  an  order  will  be 
made  against  her  she  is  entitled  to  have  notice  given  her,  though  she  has 
not  appeared  at  the  hearing  of  her  husband's  petition  for  divorce  {Field  v. 
Field,  1887,  13  P.  D.  23) ;  and  in  spite  of  the  husband's  apparent  inaljility 
to  pay  her  costs,  e.g.  a  workman  earning  twenty-foiu'  shillings  a  week,  he 
may  be  ordered  to  pay  the  wife's  taxed  costs  {Ward  v.  Ward,  1859,  1  Sw. 
&  Tr.  484).  But  where  a  husband  obtained  leave  to  amend  his  answer  to 
his  wife's  petition  for  judicial  separation  by  counter-charging  her  with 
adultery,  and  then  became  bankrupt  on  his  own  petition,  an  application  by 
the  wife  to  rescind  the  order  giving  leave  to  amend  was  rejected  {Greatorex 
V.  Greatorex,  1864,  34  L.  J.  P.  &  M.  9).  If  a  wife,  though  guilty  of  adultery, 
has  a  good  defence  to  a  husband's  petition  {e.g.  connivance)  she  gets  her 
costs  {Elyatt  v.  Elyatt,  1864,  3  Sw.  &  Tr.  503).  She  is  not  entitled,  as  of 
course,  to  her  costs  of  appeal  in  an  interlocutory  matter  where  she  is 
appellant  and  fails  against  her  husband  {Thompson  v.  Thonqison,  1861,  2  Sw.  & 
Tr.  402,  see  above)  ;  nor  costs  of  trying  to  prevent  a  decree  nisi  being  made 
absolute  {Stoate  v.  Stoate,  ibid.  384) ;  nor  costs  of  a  special  jury  {Scott  v.  Scott, 
1862,  32  L.  J.  M.  &  P.  40 ;  Taylor  v.  Taijlor,  1863,  ihid.  126,  the  certificate 
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for  which  should  be  applied  for  bj  the  successful  party  at  the  end  of  the 
hearing;  Skipper  v.  Bodkin,  1860,  2  Sw.  &  Tr.  1);  nor  the  costs  of  trying  to 
enforce  payment  of  certain  taxed  costs  hy  fi.  fa.,  although  the  wife  had  an 
order  for  them  upon  the  petitioner,  and  the  proceedings  were  ordered  to 
be  stayed  till  the  fixed  costs  had  been  paid  {Keane  v.  Keane,  1873,  L.  K.  3 
P.  &  D.  52). 

"  The  costs  of  a  wife  in  matrimonial  cases  are  taxed  as  between  party  and 
party,  but  not  in  all  respects  on  the  same  principles  as  a  taxation  at  common 
law  between  party  and  party"  {Allen  v.  Allen,  1860,  2  Sw.  &  Tr.  107);  thus 
the  costs  of  witnesses  to  a  plea  not  in  issue,  but  having  a  bearing  on  the 
case,  and  the  costs  of  witnesses  not  called,  if  the  case  requires  to  be  well 
proved,are  allowed  {ibid.;  and  so  Finney  \. Finney,  1870,21  L.T.  597).  Where  a 
respondent  and  a  co-respondent  were  both  acquitted  of  a  charge  of  adultery, 
and  the  petitioner  was  also  acquitted  of  a  counter-charge  of  adultery,  the 
respondent  was  only  allowed  her  full  costs  of  the  first  issue,  but  only  half  of 
those  of  the  second,  as  it  was  a  joint  charge  made  by  herself  and  the 
co-respondent  {Burroughs  v.  Burroughs,  1862,  31  L.  J.  P.  &  M.  124).  A 
wife  wishing  to  substitute  a  petition  for  dissolution  of  marriage  in  place  of 
one  for  judicial  separation,  may  do  so  on  paying  costs  of  the  suit  up  to  the 
motion  for  sucli  purpose  {Leivis  v.  Lewis,  1860,  29  L.  J.  P.  &  M.  123 ;  and 
so  Frelout  v.  Frehout,  1861,  oO  ibid.  214).  Where  a  wife  suing  for  judicial 
separation  settles  the  suit  with  her  husband  on  the  terms  of  a  separation 
deed  being  executed,  and  the  husband  paying  the  wife's  taxed  "  costs  of 
suit,"  it  was  held  that  the  costs  of  and  incident  to  the  preparation  and  settle- 
ment of  the  deed  were  not  "  costs  of  suit,"  and  the  Court  had  no  jurisdiction 
over  them  {Lancaster  v.  Lancaster,  [1896]  Prob.  75  and  118,  C.  A.). 

The  lien  of  the  wife's  solicitor  for  his  costs  incurred  in  her  behalf  extends 
to  all  moneys  received  by  him  on  her  account  in  the  course  of  the  suit, 
and  he  may  include  in  his  costs  costs  disallowed  on  taxation  as  between 
her  and  her  husband,  but  allowed  as  between  attorney  and  client  {Bremner 
V.  Bremner,  1866,  L.  K.  1  P.  &  D.  254,  e.g.  alimony  pendente  lite).  A  gross 
or  annual  sum  secured  by  the  order  of  Court,  and  to  be  paid  by  the 
husband  under  sec.  32  of  Divorce  Act,  1857  (20  &  21  Vict.  c.  85),  not  being 
alimony  on  a  sum  paid  under  sec.  1  of  the  Act  of  1866  (29  &  30  Vict.  c.  32), 
is  chargeable  by  the  Court  under  the  Solicitors  Act  as  "  property  recovered 
or  preserved  by  the  solicitors,"  but  in  its  discretion  the  Court  may  refuse 
to  make  such  order,  if  the  debt  upon  the  facts  is  one  for  which  the  hus- 
band was  primd  facie  responsible,  and  the  wife's  other  estate  is  subject 
to  a  restraint  on  anticipation  {Harrison  v.  Harrison,  1888,  13  P.  D.  180). 
An  application  to  continue  an  injunction  against  a  husband's  parting 
with  property  in  favour  of  the  wife's  sob'citor,  and  to  appoint  a  receiver 
(where  she  had  got  a  decree  for  judicial  separation,  but  a  reconciliation 
had  taken  place),  has  been  refused  {Hawes  v.  Hawes,  1886,  57  L.  T. 
374);  but  where,  after  the  husband  had  appeared  and  answered  to  a 
petition  by  the  wife  for  dissolution  of  marriage,  and  she  returned  to  co- 
habitation, a  motion  by  the  husband  to  dismiss  the  suit  was  ordered  to 
stand  over  till  the  wife's  solicitor  had  time  to  tax  his  bill  of  costs  against 
the  husband  {Dixon  v.  Dixon,  1871,  L.  Pt.  2  P.  &  D.  253),  The  wife's  death 
pending  suit  will  not  usually  deprive  the  solicitor  of  his  taxed  costs  if  he 
is  diligent  in  taxation,  but  he  must  sue  the  husband  at  common  law  for 
them.  Where  the  wife's  (respondent)  solicitor  allowed  the  suit  to  be  un- 
defended at  the  trial  from  wrongly  thinking  that  a  notice  by  letter 
from  the  petitioner's  solicitor  stating  that  he  had  set  down  the  cause  for 
trial  was  insufficient,  a  new  trial  was  ordered,  on  the  solicitor  personally 
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undertaking  to  pay  the  costs  so  thrown  away  {Fluister  v.  Fillister,  [1897] 
Prob.  22). 

Kespondents,  whether  husbands  or  wives,  may  be  heard  as  to  costs  with- 
out answering  the  petition  in  the  principal  cause  (Divorce  Court  Eules,  r.  50). 

The  Court  has  power  under  a  petition  to  vary  marriage  settlements  by 
either  party  to  deal  with  the  capital  as  well  as  the  income  thereof  (1859, 
22  &  23  c.  Vict.  61,  s.  5);  and  may  make  an  order  which  may  affect  the 
interests  of  third  parties  created  before  the  institution  of  proceedings  for 
variation  of  the  settlement  (Hannen,  P.,  Wigney  v.  Wigney,  1882,  7  P.  D. 
228,  where  a  charge  in  favour  of  a  solicitor  given  by  a  husband  (respondent) 
on  the  day  that  a  decree  nisi  was  pronounced  in  a  petition  jjy  his  wife, 
and  covering  the  husband's  interest  in  the  settled  property,  w^as  upheld). 
But  where  the  marriage  was  dissolved  on  the  wife's  petition,  and  the  husband 
had  brought  the  whole  corpus  of  the  funds  into  settlement,  the  Court  in  its 
discretion  refused  to  order  the  payment  of  the  petitioner's  costs  out  of  the 
fund  {Fonsonhy  v.  Ponsonhy,  1884,  9  P.  D.  58  and  122);  while,  on  the 
other  hand,  where  under  the  like  circumstances  the  petitioner  (wife)  had 
brought  all  the  corpus  into  settlement,  the  Court  allowed  part  of  the  funds 
to  be  applied  to  paying  the  balance  of  the  petitioner's  costs  of  suit  and 
of  the  petition  to  vary  settlements  {Hipwell  v.  Hipwell,  [1892]  Prob.  147). 

(3)  Co-respondents. — By  the  Divorce  Act,  1857,  s.  34,  the  Court  was 
empowered  to  order  an  adulterer  to  pay  the  whole  or  part  of  the  costs  of 
the  proceedings,  if  made  a  co-respondent  and  adultery  be  established,  and 
petition  be  by  husband.  As  a  general  rule,  where  adultery  is  established 
against  the  co-respondent,  and  he  knows,  or  should  have  known,  that  the 
respondent  was  a  married  woman,  he  is  condemned  in  the  costs  of  the  suit 
{Badcock  v.  Badcoch,  1858,  1  Sw.  &  Tr.  188  ;  Lyne  v.  Lyne,  1868,  L.  Pt.  1  P. 
&  D.  508).  Where  the  co-respondent  dies  before  paying  the  costs  in 
which  he  has  been  condemned,  the  petitioner  may  be  appointed  receiver  of 
his  estate  (  Waddell  v.  Waddell,  [1892]  Prob.  226).  Where  a  husband  dies 
after  a  decree  absolute  has  been  made  for  dissolution  of  his  marriage  with 
the  respondent  and  an  order  that  the  costs  should  be  paid  by  the  co- 
respondent, the  husband's  representative  can  enforce  such  order  for  costs 
{Hawks  V.  Hawks,  1876,  1  P.  D.  137).  Costs  may  be  given  against  the  co- 
respondent, where  adultery  is  established,  though  the  petitioner  has  not 
asked  for  them  (Finlay  v.  Finlay,  1861,  30  L.  J.  P.  &  M.  104);  or  in  such  a 
case  he  may  be  only  condemned  in  the  costs  of  the  part  of  the  case  in  which 
he  fails,  e.g.  costs  of  failing  to  prove  condonation  or  adultery  by  the  petitioner, 
but  not  the  costs  of  the  issue  of  adultery  with  the  respondent  if  he  did  not 
know  that  she  was  a  married  woman  (Howe  v.  Howe,  1867, 15  W.  E.  498).  So, 
where  a  suit  was  dismissed  on  account  of  the  husband's  adultery,  the  co- 
respondent was  only  condemned  in  the  costs  of  proving  his  adultery  {Brcmner 
V.  Bremner,  1864,  3  Sw.  &  Tr.  378),  the  Judge  Ordinary,  however,  saying 
that  "where  a  jury  has  found  a  verdict  of  adultery  against  a  co-respondent, 
he  is  primarily  liable  for  costs,  and  he  ought  not  to  be  relieved  from  payment 
of  them  merely  because  the  husband  has  been  guilty  of  adultery  with 
another  woman"  (so  Codrington  v.  Codrington,  1865,  4  ibid.  63).  Where  a 
petitioner  was  guilty  of  adultery  after  a  decree  nisi  with  costs  against  the 
co-respondent,  and  the  decree  was  rescinded  on  the  intervention  of  the 
Queen's  Proctor,  the  order  as  to  costs  was  not  rescinded  {Hulse  v.  Hulse^ 
1872,  L.  E.  2  P.  &  D.  357);  though  in  another  case  of  similar  circumstances, 
except  that  the  husband's  adultery  was  before  the  decree,  it  was  rescinded 
{Bavenscroft  v.  Bavenscroft,  1872,  L.  E.  2  P.  &  D.  376).  Where  a  decree 
nisi  for  dissolution  of  marriage  has  been  made,  with  costs  against  a  co- 
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respondent,  and  no  steps  have  been  taken  for  six  years  to  enforce  the  order, 
application  must  be  made  to  the  Court  for  an  order  for  petitioner  to  be  at 
liberty  to  issue  execution  against  the  co-respondent  {Goodivin  v.  Goodwin, 
[1897]  Prob.  87). 

In  certain  mitigating  circumstances  a  co-respondent  is  not  ordered  to 
pay  the  costs  of  the  suit,  though  left  to  bear  his  own  costs ;  where  no 
evidence  of  the  circumstances  under  which  the  adulterous  connection  was 
formed  is  given,  and  it  does  not  appear  that  the  co-respondent  knew  that 
the  respondent  was  a  married  woman,  he  will  not  be  condemned  in  costs 
(Teagle  v.  Teagle,  1858,  1  Sw.  &  Tr.  187)  ;  nor  has  he  been,  though  knowing 
that  the  respondent  w^as  married,  where  she  was  leading  an  abandoned  life 
when  he  first  knew  her,  as  the  petitioner  must  have  been  aware,  and  the 
Court  held  a  claim  by  the  petitioner  for  damages  improper  {Manton  v. 
Manton,  1865,  4  Sw.  &  Tr.  159) ;  nor  where  the  wife  was  profligate,  to  the 
knowledge  of  the  husband,  before  her  adultery  with  the  co-respondent 
{Boyd  V.  Boyd,  1859,  1  Sw.  &  Tr.  562),  but  in  spite  of  the  remissness  of  the 
husband,  a  co-respondent  has  been  condemned  in  costs,  who  knew  that  the 
respondent  was  married  {Lyne  v.  Lyne,  above)  ;  nor  is  he  condemned  in  the 
costs  of  a  first  trial  where  the  jury  failed  to  agree,  and  at  the  second  trial  the 
petitioner  got  a  verdict  and  decree  condemning  the  co-respondent  in  costs 
( Ward  v.  Ward,  1868,  L.  E.  1  P.  &  D.  467) ;  nor  where  the  petitioner 
had  lived  apart  from  the  respondent,  owing  to  her  intemperance,  for  several 
years,  and  during  the  separation  and  before  the  adultery  she  lived 
abandonedly,  though  the  co-respondent  must  have  known  that  she  was 
married  {Nelson  v.  Nelson,  1868,  ibid.  510)  ;  nor  where  the  husband  had 
condoned  adultery  with  the  co-respondent,  w^hich  was  revived  by 
respondent's  adultery  with  another  person  (Norris  v.  Norris,  1861,  4  Sw. 
&  Tr.  237) ;  and  where  the  husband's  petition  for  dissolution  was  dismissed 
for  his  misconduct  conducing  to  his  wife's  adultery  and  for  adultery,  but 
the  wife's  adultery  was  proved,  the  co-respondent  was  not  condemned  in 
costs,  nor  allowed  to  recover  his  against  the  petitioner  {Seddon  v.  Seddon, 
1862,  2  Sw.  &  Tr.  640).  Where  the  respondent  was  found  guilty  of  adultery 
but  there  was  not  sufficient  evidence  against  the  co-respondent  to  convict 
him,  though  his  conduct  was  such  as  to  raise  reasonable  suspicion,  the 
Court  did  not  allow  his  costs  {Eohinson  v.  Robinson,  1860,  32  L.  J.  P.  &  M. 
210). 

On  the  other  hand,  the  co-respondent  is  entitled  to  recover  his  costs 
from  the  petitioner  where  he  is  dismissed  from  the  suit  as  blameless  or  out 
of  the  Court's  jurisdiction  ( Wilson  v.  Wilson,  1872,  L.  E.  2  P.  &  D.  353) ; 
where  the  co-respondent's  adultery  was  proved,  but  the  petitioner  had  been 
guilty  of  incestuous  adultery,  and  the  petition  was  dismissed,  the  former 
was  given  his  costs  on  the  latter  issue,  on  which  he  succeeded,  though 
condemned  in  them  on  the  former  issue  {Conradi  v.  Conradi,  1866,  L.  E.  1 
P.  &  D.  163) ;  where  a  husband  petitioned  for  divorce  on  the  ground  of  his 
wife's  adultery  with  two  co-respondents,  claiming  damages  against  one 
of  the  latter,  and  the  jury  found  that  the  husband  had  condoned  the 
adultery  with  the  co-respondent  against  whom  he  claimed  damages,  and 
that  no  damages  were  payable  by  him  in  respect  thereof,  it  was  held  that 
this  condonation  was  not  invalidated  by  the  fact  that  the  husband  did  not 
then  know  of  the  wife's  adultery  with  the  other  co-respondent,  and  that 
the  petitioner  was  not  entitled  to  judgment  even  for  a  nominal  amount 
against  the  co-respondent  whose  offence  he  had  condoned,  but  the  petition 
was  dismissed,  and  the  petitioner  ordered  to  pay  the  co-respondent's 
costs  {Bernstein  v.  Bernstein,  [1893]  Prob.  292,  C.  A.) ;  where  the  petitioner 
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condoned  the  co-respondent's  adultery  and  connived  at  the  respondent's 
adultery  with  another  person,  the  petition  was  dismissed  and  the  petitioner 
ordered  to  pay  the  co-respondent  his  costs  {Adams  v.  Adams,  1867,  L.  E. 
1  P.  &  D.  333).  Where  a  co-respondent  appeared  but  did  not  plead,  an 
application  by  the  petitioner  to  dismiss  the  suit  as  against  him  for  want 
of  evidence  was  only  granted  on  his  paying  the  co-respondent's  costs  {Smith 
V.  Smith,  33  L.  J.  P.  &  M.  11).  The  petition,  however,  may  be  dismissed  and 
the  co-respondent  yet  be  refused  his  costs,  e.g.  where  he  had  been  indiscreetly 
familiar  with  the  respondent  {Winscomy.  Winscom,  1864,  3  Sw.  &  Tr.  380); 
where  the  jury  do  not  agree  and  are  discharged,  though  the  case  is  not  pro- 
ceeded with  by  the  petitioner,  provided  he  does  not  abandon  it  {Bancroft  v. 
Bancroft,  1865,  34  L.  J.  P.  &  M.  144) ;  where  at  a  first  trial  the  respondent 
and  co-respondent  called  no  witnesses  and  the  jury  failed  to  agree,  but  at  the 
second  trial  the  co-respondent  called  witnesses,  and  the  jury  found  a  verdict 
of  not  guilty,  the  petitioner  was  not  ordered  to  pay  the  co-respondent's  costs 
in  the  first  suit  ( Wight  v.  Wight,  1867,  L.  E.  1  P.  &  D.  368) ;  where  at 
a  first  trial  the  co-respondent  simply  denied  the  charge  and  the  jury  failed 
to  agree  on  a  verdict,  and  at  a  second  trial  the  co-respondent  explained  his 
conduct,  and  the  jury  acquitted  him,  he  had  to  pay  his  own  costs  of  the 
whole  litigation,  the  second  trial  having  been  made  necessary  by  his  reticence 
and  suspicious  conduct  at  the  first  trial  {West  v.  West,  1870,  L.  E.  2  ibid. 
196).  But  where  a  petition  was  dismissed,  the  jury  failing  to  agree,  and  no 
second  trial  was  had,  the  petitioner  was  ordered  to  pay  the  co-respondent's 
costs,  not  having  been  justified  in  making  him  a  party  to  the  suit  (  Whitmore 
v.  Whitmore,  1865,  L.  E.  1  ibid.  25).  Where  a  co-respondent  appears  under 
protest  to  the  jurisdiction,  and  the  petitioner  applied  that  the  co-respondent 
should  be  dismissed  from  the  suit  on  payment  of  his  costs,  the  application 
was  granted  in  spite  of  the  opposition  of  the  co-respondent  ( Wilson  v. 
Wilson  (2nd  case),  1872,  L.  E.  2  P.  &  D.  353);  and  similarly,  where  a 
co-respondent,  after  entering  appearance  unconditionally,  alleged  in  his 
answer  that  he  was  a  domiciled  foreigner,  the  Court  held  that  he  could  be 
dismissed,  but  as  he  had  not  taken  the  earliest  opportunity  of  disputing  the 
jurisdiction,  as  in  the  last  case,  he  was  entitled  only  to  his  costs  of  appear- 
ance {Grange  v.  Grange,  [1892]  Prob.  245). 

Where  a  co-respondent  is  condenmed  in  costs,  he  is  liable  for  the 
petitioner's  and  respondent's  costs  of  varying  the  marriage  settlements 
{Gill  V.  Gill,  1863,  3  Sw.  &  Tr.  359),  and  for  such  costs  of  the  petitioner 
and  the  trustees  of  the  marriage  settlements  {Smithe  v.  Smithe,  1868,  L.  E. 
1  P.  &  D.  592),  But  if  part  of  such  application  to  vary  fails,  and  the  costs 
of  that  part  are  separable,  its  costs  should  not  fall  on  the  co-respondent 
{Stone  V.  Stone,  1864, 10  L.  T.  140).  Where  a  petitioner  was  found  guilty  of 
adultery  and  the  suit  was  dismissed,  but  the  co-respondent  is  ordered  to  pay 
the  costs  of  proving  his  adultery  with  the  respondent,  this  order  was  held 
to  comprise  all  expenses  incidental  to  filing  and  prosecuting  the  petition  so 
far  as  that  issue  was  concerned  {Baker  v.  Baker,  1867,  36  L.  J.  P.  &  M.  119, 
following  Bremners  case,  above). 

(4)  Interveners. — Interveners  not  parties  to  a  suit  may  intervene  upon 
questions  of  custody,  maintenance,  or  education  of  children  of  parents  whose 
marriage  is  the  subject  of  the  suit  {Chetiuynd  v.  Chetiuynd,  1865,  L.  E.  1  P.' 
«&  D.  39,  uncle  and  aunt  intervening  after  decree  nisi  for  dissolution  of 
marriage  ;  March  v.  March,  1867,  ibid.  437,  brothers  of  a  guilty  respondent 
after  decree  nisi  for  dissolution ;  Godrich  v.  Godrich,  1873,  L.  E.  3  ibid.  134, 
grandfather  after  decree  of  judicial  separation),  but  they  do  so  at  their  own 
risk  as  to  costs.    The  costs  of  intervention,  whether  by  the  Queen's  Proctor 
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or  other  persons  in  order  to  prevent  a  decree  nisi  being  made  absolute, 
are  in  the  discretion  of  the  Court.  Where  a  decree  nisi  is  alleged 
to  have  been  obtained  by  collusion  between  the  parties  or  suppression 
of  material  facts,  the  Queen's  Proctor  or  any  other  person  may  intervene ; 
and  in  case  of  collusion  the  Queen's  Proctor  may  intervene  officially ;  and 
the  Court  may  order  the  costs  arising  from  such  intervention  to  be  paid 
by  the  parties  or  such  of  them  as  it  shall  think  fit,  including  a  wife  if 
she  have  separate  property  (1860,  23  &  24  Vict.  c.  144,  s.  7).  Under  this 
Act  it  was  held  that  the  Queen's  Proctor  could  not  be  condemned  in  costs 
for  an  unsuccessful  intervention  (  Wilson  v.  Wilson,  1866,  L.  E.  1  P.  &  D. 
180),  nor  could  a  private  individual  {Vivian  v.  Vivian,  1870,  L.  E.  2  ibid. 
100) ;  and  that  the  Queen's  Proctor  could  only  get  his  costs  where  he 
intervened  officially  in  case  of  collusion,  and  not  as  one  of  the  public 
{Lantour  v.  Lantour,  1864,  10  H.  L.  685).  This  is  extended  to  suits  for 
nullity  of  marriage  (1873,  36  &  37  Vict.  c.  31,  s.  1);  and  now  a  later 
statute  provides  that  where  the  Queen's  Proctor  or  any  other  person  shall 
intervene  or  show  cause  against  a  decree  nisi  in  any  suit  or  proceeding  for 
divorce  or  nullity  of  marriage,  the  Court  may  make  such  order  as  to  the 
costs  of  the  Queen's  Proctor,  or  of  any  other  person  who  shall  intervene  or 
show  cause  as  aforesaid,  or  of  all  and  every  party  thereto,  occasioned  by  such 
intervention  or  showing  cause  ...  as  may  seem  fit ;  and  the  Queen's  Proctor 
or  any  other  person  as  aforesaid,  and  such  party  or  parties,  sliall  be  entitled 
to  recover  such  costs  in  like  manner  as  in  other  cases  ;  provided  that  the 
Treasury  may,  if  it  shall  think  fit,  order  any  costs  which  the  Queen's  Proctor 
shall  by  any  order  of  the  Court  made  under  this  section  pay  to  the  said 
party  or  parties  to  be  deemed  to  be  part  of  the  expenses  of  his  office  (1878, 
41  &  42  Vict.  c.  19,  s.  2). 

Generally,  the  Queen's  Proctor  is  condemned  in  costs  whenever  his 
intervention  is  uncalled  for;  and  the  same  rule  applies  to  any  other  intervener; 
but  he  is  never  directed  to  give  security  for  costs  pending  the  inquiry 
(Oakley,  88).  A  husband  is  not  usually  ordered  to  find  security  for  the 
wife's  costs  of  trying  issues  raised  by  the  Queen's  Proctor's  intervention,  e.g. 
collusion,  suppression  of  material  facts,  and  adultery  charged  against  a  wife 
(petitioner)  who  had  obtained  a  decree  nisi  for  dissolution  of  marriage 
(GladstoTie  v.  Gladstone,  1875,  L.  E.  3  P.  &  D,  260).  The  costs  occasioned 
to  a  wife  by  such  intervention  are  within  the  discretion  of  the  Court,  and 
no  appeal  lies  from  an  order  refusing  them  (Butler  v.  Butler,  1890,  15  P.  D. 
126) ;  but  she  is  entitled  to  enforce  an  order  for  costs  made  with  a  decree 
nisi  in  her  favour  against  her  husband,  in  spite  of  the  Queen's  Proctor 
intervening  to  rescind  the  decree  (Gladstone's  case,  above).  Where  a 
co-respondent  has  been  found  guilty  of  adultery  with  the  respondent,  and 
an  order  for  costs  and  a  decree  nisi  against  the  co-respondent  have  been 
pronounced,  and  the  Queen's  Proctor  afterwards  intervenes,  but  fails  to  get 
the  decree  rescinded,  the  Court  will  refuse  to  condemn  the  co-respondent  in 
the  costs  of  the  Queen's  Proctor's  intervention  (though  it  dismisses  that 
intervention  without  costs),  on  the  ground  that  he  is  not  a  party  to  that 
intervention,  for  he  has  not  the  right  to  appear  in  it  (Blachhall  v. 
Blackhall,  1888,  13  P.  D.  94).  On  the  other  hand,  if  a  husband  gets  a 
decree  nisi  for  his  wife's  adultery,  and  the  Queen's  Proctor  intervenes, 
alleging  collusion  between  the  respondent  and  co-respondent,  and  the  latter 
is  cited  but  does  not  appear,  and  the  Court  finds  in  favour  of  the  Queen's 
Proctor,  the  co-respondent  may  be  condemned  in  costs  as  being  a  party  to 
the  proceeding  (Taplen  v.  Taplen,  [1891]  Prob.  283).  The  Queen's  Proctor 
usually  gets  his  costs  where  he  successfully  intervenes,  but  he  may  forego 
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them;  and  where,  on  the  hearing  of  a  petition  hy  a  wife  for  dissohition  at  which 
the  Court  granted  a  decree  nisi,  and  the  Queen's  Proctor  intervening  alleged 
suppression  of  material  facts,  collusion,  and  condonation  since  the  decree 
nisi,  the  Court  rescinded  the  decree  and  dismissed  the  petition,  the  Queen's 
Proctor  did  not  ask  for  costs,  and  the  Court  expressed  the  view  that,  unless 
some  moral  fault  on  the  part  of  the  petitioner  is  established,  the  decree  may 
well  be  rescinded  without  costs  {Rogers  v.  Rogers,  [1894]  Prob.  161,  Jeune, 
P.).  For  examples  of  the  Queen's  Proctor  not  being  given  costs,  see  Barnes 
V.  Barnes  (1867,  L.  E.  1  P.  &  D.  505);  Cox  v.  Cox  (1861,  2  Sw.  &  Tr.  306) ; 
Jo(/ce  V.  Joyce  (1864,  33  L.  J.  P.  &  M,  200)  :  and  his  being  given  costs, 
Colliois  v.  Collins  (1881,  44  L.  T.  31). 

Where  the  original  decree,  owning  to  intervention,  is  altered,  the  order 
for  costs  is  such  as  would  have  been  made  if  the  facts  disclosed  on  the 
intervention  had  been  before  the  Court  at,  the  first  hearing  {Ravcnscroft  v. 
Ravenscroft,  1872,  L.  E.  2  P.  &  I).  376). 

(5)  Legitimacy  Declaration  Act. — The  Court  has  power  to  order  a  party 
cited  to  all  proceedings  under  the  Legitimacy  Declaration  Act,  1858  (21  & 
22  Vict.  c.  93\to  pay  the  petitioner's  costs'  {Bain  v.  A.-G.,  [1892]  Prob. 
217  and  261). 

\_Authorities. — See  lirowne  and  Powles,  Divorce  ;  Dixon,  Divorce  ;  Oakley, 
Divorce.'] 

Admiralty. — In  this  article  it  is  proposed  to  consider  only — (1)  the 
general  rule  as  to  costs  under  the  Judicature  Acts  and  Eules  and  Orders  of 
the  Supreme  Court ;  (2)  the  general  rules  of  the  Admiralty  Court  as  to 
costs  ;  (3)  payment  of  costs  ;  (4)  costs  in  particular  actions  and  appeals. 

(1)  Under  the  Judicature  Act. — The  effect  of  Order  65,  r.  1,  of  the 
R  S.  C,  1883,  cited  at  p.  481,  was  not  to  introduce  so  great  a  change  into 
Admiralty  proceedings  as  it  did  into  those  in  the  Queen's  Bench ; 
for  in  the  Admiralty  Court  costs  were  already  generally  in  the  discretion 
of  the  Court,  the  only  e.Kceptions  to  the  rule  being  introduced  by  the 
modern  statutes  dealing  with  Admiralty  jurisdiction,  e.g.  in  actions  for 
necessaries  or  for  damage  to  cargo,  or  for  wages,  or  for  master's  wages 
and  disbursements,  if  the  plaintiff  did  not  receive  £50,  he  was  not  entitled 
to  any  costs  unless  the  judge  certified  that  it  was  a  proper  cause  to  be 
tried  in  the  Adnuralty  Court  (Admiralty  Court  Act,  1861,  ss.  5,  6,  10): 
if  salvors  sued  in  the  Admiralty  Court  and  failed  to  get  an  award  of 
£200,  they  could  not  get  costs  without  a  similar  certificate  (M.  S.  A., 
1854,  s.  460) ;  if  a  plaintifi'  brought  an  action  without  leave  in  the 
Admiralty  Court  which  could  have  been  brought  in  a  County  Court, 
and  did  not  recover  a  sum  exceeding  the  limit  of  the  latter  Court's  jurisdic- 
tion, he  did  not  get  costs,  and  might  l)e  condemned  to  pay  them  without  a 
similar  certificate  (County  Courts  Admiralty  Act,  1868,  31  &  32  Vict.  c.  71, 
s.  9).  All  such  enactments  are  now  of  no  force  {Rockett  v.  Clij^pingdale, 
[1892]  2  Q.  B.  293) ;  but  the  principle  underlying  them  of  not  allowing 
costs  in  High  Court  actions  which  miglit  have  been  brought  in  a  County 
Court,  may  guide  the  Court  in  its  absolute  discretion  as  to  costs  {The 
Herald,  1890,  6  Asp.  542  ;  The  Asia,  [1891]  Prol).  121  ;  The  Zcta,  ibid. 
216) ;  though  a  better  criterion  seems  to  be  whether  the  plaintiff  has 
acted  properlv  and  reasonably  in  bringing  his  action  in  the  High  Court 
{The  Salthirn,  [1892]  Prob.  333,  Barnes,  J.). 

The  same  order  provides  that  when  issues  in  fact  and  law  are  raised 
upon  a  claim  or  counter-claim,  the  costs  of  the  several  issues  respectively, 
both  in  law  and  in  fact,  shall,  unless  otherwise  ordered,  follow  the  event 
(r.  2) ;    that  if  a  cause  be  removed  from  an  inferior  Court  having  juris- 
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diction  in  the  caiise,  the  costs  in  the  Court  below  shall  be  costs  in  the 
cause  (r.  3) ;  that  in  actions  founded  on  contract,  in  which  the  plaintiff 
recovers,  by  judgment  or  otherwise,  a  sum  exclusive  of  costs  not  exceeding 
£50,  he  shall  be  entitled  to  no  more  costs  than  he  would  have  been  entitled 
to  had  he  brought  his  action  in  a  County  Court,  unless  the  Court  or  a  judge 
so  orders  (r.  12).  This  last  rule  has  been  determined  to  apply  only  to  an 
action  which  could  have  been  brought  in  a  County  Court,  e.g.  not  to  a  breach 
of  promise  action  {Saywood  v.  Cross,  1884,  14  Q.  B.  1).  53) ;  and  it  is 
doubtful  whether  it  applies  to  an  Admiralty  action  in  rem  which  could  be 
brought  in  a  County  Court  only  provided  that  the  Court  had  Admiralty 
jurisdiction  (Williams  and  Bruce,  464). 

No  appeal  can  be  made  from  any  order  or  judgment  of  the  High  Court 
as  to  costs  only,  which  by  law  are  left  to  tlie  discretion  of  the  Court,  except 
by  leave  of  the  Court  making  such  order  (Judicature  Act,  1873,  s.  49) ; 
but  this  is  subject  to  the  exception  of  allowing  such  an  appeal,  where  the 
judge,  instead  of  exercising  his  discretion,  has  dealt  with  costs  as  governed 
by  a  general  rule  {The  City  of  Manchester,  1880,  5  P.  D.  221 ;  The  Friedeberg, 
1885,  10  P.  D.  Ill  ;  The  Zeta,  [1892]  Prob.  285). 

(2)  Mules  of  Admiralty  Court  as  to  Costs. — "  Before  the  Judicature  Acts 
the  Court  of  Admiralty  exercised  its  discretion  as  to  costs  in  accordance 
with  certain  well-known  rules  of  practice  which  are  still  recognised  by  the 
High  Court  in  Admiralty  actions "  (Williams  and  Bruce,  465) ;  and  these 
rules  are  saved  by  provisions  in  the  Rules  of  the  Supreme  Court.  "  Where 
no  other  provision  is  made  by  the  Acts  or  these  Eules,  the  present  procedure 
and  practice  remain  in  force  "  (Order  72,  r.  2),  and  "  to  a  great  extent  the 
procedure  and  practice  thus  remaining  in  force  is  that  founded  on  the 
Admiralty  Court  Eules  of  1859  "  (Williams  and  Bruce,  565,  Appendix) ;  e.g. 
tender  in  Court  in  Admiralty  causes  (The  Mona,  1894,  71  L.  T.  24,  where 
such  a  tender  was  held  to  be  merely  an  offer,  and  not  affected  by  Order  22), 
and  the  manner  of  serving  a  writ  in  rem  {The  Solis,  1885,  33  W^.  R.  659). 
So  too  the  words  of  Order  65,  r.  27,  s.  37,  are  to  the  same  effect :  "  The 
rules,  orders,  and  practice  of  any  Court  whose  jurisdiction  is  transferred  to 
the  High  Court  or  Court  of  Appeal  relating  to  costs  .  .  .  and  taxation  of 
costs  existing  prior  to  the  commencement  of  the  principal  Act  {i.e.  that  of 
1873)  shall,  in  so  far  as  they  are  not  inconsistent  with  the  principal  Act 
and  these  Eules,  remain  in  force  and  be  applicable  to  costs  of  the  same  or 
analogous  proceedings  .  .  .  and  taxation  of  costs  in  the  High  Court  and 
Court  of  Appeal."  Under  these  words  it  has  been  held  that  the  old 
Eules  of  the  Court  of  Chancery  are  still  binding  on  the  judges  of  the 
Chancery  Division  {Fringle  v.  Gloag,  1876,  10  Ch.  D.  678). 

The  following  are  some  of  the  general  rules  established  by  the  old 
Admiralty  decisions.  Though  costs  generally  go  to  the  successful  party  in 
an  action,  they  do  not  follow  the  event  as  a  matter  of  course,  the  Court 
having  regard  not  only  to  the  result,  but  also  all  the  circumstances  of  the 
case  {The  Albatross,  1853,  1  Sp.  Eccl.  &  Adm.  175,  salvors  only  given  half 
their  costs  ;  The  Calypso,  1856,  Swa.  Ad.  29,  no  costs  given  on  dismissing  a 
suit  where  defendant  appeared  only  under  protest ;  2%e  North  Star,  1860, 
Lush.  51,  bottomry  bond  pronounced  against  without  costs;  The  William, 
1861,  Lush.  200,  master's  claim  for  wages  reduced  by  nearly  one- third,  and 
master  having  to  pay  costs).  The  Court  will  not  give  costs  where  the  law  is 
very  difficult  or  the  question  is  one  pj'imm  impressionis  {The  Golubchick,  1840, 
1  Eob.  W.  154 ;  The  Diana,  1862,  32  L.  J.  Ad.  57  ;  The  Fortitude,  1843,  2 
Eob.  W.  225;  The  Lord  Auckland,  1844,  ibid.  301;  The  Johannes,  1860, 
Lush.  182;  The  Jones  Brothers,  1877,  3  Asp.  478);  and  in  a  difficult  case  of 
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jurisdiction,  where  the  process  of  the  Court  had  been  improperly  set  in 
motion,  the  plaintiff  had  to  pay  the  marshal's  fees   of  arrest  and  no  costs 
were  given  {The  North  American,  1859,  Swa.  Ad.  467  ;  The  Ironsides,  1862, 
Lush.  467).     A  successful  suitor  will  not  be  given  his  costs  if  he  is  guilty 
of  misconduct  {The  Glasgow  Packet,  1844,  2  Kob.  W.  306,  salvors  miscon- 
ducting themselves  only  getting  a  fixed  sum  nomine  expensarum  for  costs  ; 
The  Catalina,  1854,  2    Sp.  Eccl.  &  Adm.  23,  successful  ship  in  a  collision 
action  losing  costs  because  of  her  crew's  misconduct  after  the  collision  ;  The 
St.  Lawrence,  1850,  7  N.  C.  556,  successful  ship  in  collision  action  refusing  to 
lower  a  boat  afterwards  for  a  man  overboard  from  the  other  ship ;    The 
Trident,  1854,  1  Sp.  Eccl.  &  Adm.  224  note,  successful  plaintiffs  in  collision 
deprived  of  part  of  their  costs  because  they  made  unfounded  charges  of  mis- 
conduct against  the  other  ship).     The  costs  of  a  particular  issue  may  be. 
ordered  to  be  paid  to  the  partv  failing  in  it,  irrespective  of  the  general  re- 
sult of  the  case  {The  Laurel,  1863,  B.  &.  L.  191;  The  Camellia,  1883,  9 
P.  D.  27).      Costs  due  to  taking  unnecessary  proceedings,  or  introducing 
irrelevant  matter,  are  disallowed ;  and  the  party  causing  it  may  have  to  pay 
the  costs  caused   thereby   to  the  other   side    {The  Apollo,  1824,  1  Hag. 
319,  Lord  Stowell;  The  Washington,  1841,  5  Jur.  1067  ;  The  Nicolina,  1843, 
2  Kob.  W.  175) ;  and  a  plaintiff  has  been  condemned  in  the  costs  of  an 
adjournment  {The  Kepler,  1861,  Lush.  201).      Costs  are  imposed  on  a  party 
improperly  arresting  another's  property  {The  Evangelismos,  1858,  Swa.  Ad. 
378  ;  The  Cathcart,  1867,  L.  E.  1  Ad.  &  Ec.  314;  The  Egerateia,  1868,  38 
L.  J.  Ad.  40,  and  other  cases,  Williams  and  Bruce,  p.  467) ;  or  objecting 
to  the  release  of  a    ship  after  bail  has  been  given,  on    the  ground   of 
insufficiency  of  the  bail  {The  Corner,  1863,  B.  &  L.  161;  Order  29,  r.  6); 
and  if  an  improper  amount  of  bail  is  required,  the  Court  may  withhold 
costs    or  condemn  the  plaintiff  in  them  {The    George    Gordon,  1884,  9    P. 
D.  46).     See  Arrest  of  Ship  and  Bail  (Admiralty).    Wliere  cargo   is 
arrested  for  freight,  its  owner  may,  on  bringing  the  freight  into  Court, 
deduct  the  costs  of  dohig  so  {The  Leo,  1862,  Lush.  444).     For  the  liability 
of  a  cargo  owner  in  a  bottomry  suit,  see  Bottomry.      In  Crown  suits,  the 
Crown  cannot  be  condemned  in  costs,  though  a  co-suitor  of  the  Crown 
may  in  the  whole  costs  of  the  suit  {The  Lcda,  1863,  B.  &  L.  19)  ;  but 
the  commander  of  a  Queen's  ship  may  have  costs  given  against  him  {The 
Swallow,  1856,  Swa.  Ad.  32). 

The  Court  could  always  award  costs  in  a  specified  sum  nomine 
expensarum  (as  it  can  now  in  interlocutory  applications.  Order  65,  r.  23). 
Generally,  costs  rank  together  with  the  claims  in  respect  of  which  they 
are  incurred  and  to  which  they  are  attached  {Tlie  Margaret,  1835,  3 
Hag.  240  ;  The  W.  F.  Safford,  1860,  Lush.  71) ;  but  costs  incurred  by 
a  party  benefiting  parties  in  other  actions  against  the  same  property, 
as  well  as  himself,  are  paid  in  priority  to  any  other  payment  out  of 
the  fund  in  Court  {The  Fasithea,  1871,  1  Asp.  133,  costs  of  sale  of  ship 
by  a  claimant  for  necessaries  payable  before  captain's  claim  for  wages 
and  disbursements ;  The  Immacolata  Concezione,  1883,  9  P.  D.  37,  and 
The  Sherhro,  1883,  5  Asp.  88,  cases  of  sirailiar  circumstances  to  the  last), 
unless  such  costs  were  incurred  for  the  benefit  of  the  party  only  who 
incurs  them,  when  he  bears  them  alone  {2%e  Colonsay,  1885,  11  P.  D. 
17).     As  to  allowance  and  taxation  of  costs,  see  Taxation. 

(3)  Fayment  of  Costs. — Execution  is  seldom  required  to  issue  in  Admiralty 
actions  (Williams  and  Bruce,  479).  Payment  of  costs  is  obtained  either  {a) 
if  there  are  proceeds  in  Court  liable,  by  applying  to  the  Court  for  an  order 
for  payment  out  of  Court  of  the  amount  of  costs ;  or  (&)  if  the  property 
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has  been  bailed,  by  giving  notice  to  the  sureties  to  the  bail  bond  that 
payment  will  be  required  of  them.  Where  the  damages  and  costs  exceed 
the  amount  of  bail,  and  bail  has  been  given  for  the  full  value  of  the  property, 
the  defendants  may  be  made  personallv  liable  for  the  costs  {The  Volant, 
1842,  1  Eob.  W.  385;  The  Tcmiscouata,  1855,  2  Sp.  Eccl.  &  Adm.  208; 
The  Dictator,  [1892]  Prob.  304).  The  former  practice  of  the  Admiralty 
Court  was  not  to  allow  a  ship  to  be  re-arrested  for  damages  or  costs  where 
the  amount  of  her  bail  fell  short  of  the  full  liability,  unless  the  misconduct 
of  her  owner  had  put  the  plaintiff'  to  unnecessary  costs  (Williams  and  Bruce, 
479);  but  since  the  Admiralty  Court  Act,  1861  (which  provided  that 
all  decrees  or  orders  of  the  Admiralty  Court,  whereby  any  sum  of  money, 
or  costs,  charges,  or  expenses,  should  be  payable  to  any  person,  should  have 
the  same  effect  as  judgments  of  the  common  law  Courts,  and  that  all 
powers  of  enforcing  judgments  possessed  by  the  common  law  Courts  with 
respect  to  matters  depending  in  the  same  Courts,  as  well  against  the  ships 
^md  goods  arrested  as  against  the  person  of  the  principal  debtor,  were  to  be 
possessed  in  like  manner  by  persons  to  whom  such  orders  ordered  moneys, 
-costs,  etc.  to  be  paid  (s.  15);  and  by  sec.  22  gave  the  Admiralty  Court 
judge  power  to  issue  any  new  writ  or  process  necessary  to  enforce  the 
Act),  in  a  case  where  a  foreign  ship  had  been  released  on  bail,  and  the 
bail  fell  short  of  the  damages  and  costs,  the  Court  ordered  the  vessel  to  be 
re-arrested  for  payment  of  the  costs  {The  Freedom,  1871,  L.  E.  3  Ad. 
&  Ec.  495).  This  power  is  preserved  by  the  Admiralty  Division,  though 
these  sections  have  been  repealed  (Stat.  Law  Eev.  Act,  1881,  44  &  45 
Vict.  c.  59).  Where  costs  are  not  paid  by  a  party  personally  liable  for  them, 
they  may  be  enforced  by  writ  of  fieri  facias  or  elegit  (Admiralty  Court 
Act,  s.  15 ;  Order  42,  rr.  17  and  18).  Generally  all  the  suitors 
condemned  in  costs  are  severally  liable  for  the  whole  {Tlie  Leda,  1863, 
32  L.  J.  Ad.  58) ;  but  under  the  old  practice  the  Court  could  grant  an 
order  for  payment  of  costs  in  the  first  instance  against  one  of  the  parties 
only,  e.g.  in  a  salvage  suit  where  the  salving  owners  master  and  crew 
were  condemned  in  costs,  against  the  owners  only  {The  Wilhelmina,  1843, 
2  K  C.  218).  See  Williams  and  Bruce,  479-481.  As  to  Secueity  foe 
Costs,  see  that  heading. 

(4)  Costs  in  PaiHicidar  Actions  and  Appeals. — The  following  is  a  short 
summary  of  the  rules  as  to  costs  of  particular  actions. 

Bottomry. — Costs  generally  follow  the  result  of  the  action  {The  Onward, 
1873,  L.  E.  4  Ad.  &  Ec.  38)  ;  but  cargo  owners  cannot  be  made  liable  for  the 
costs  of  the  proceedings  unless  they  contest  the  validity  of  the  bond  and 
fail  {The  Nostra  Senora  del  Carmine,  1854,  1  Sp.  Eccl.  &  Adm.  o(}o). 

Damage. — Where  both  ships  are  to  blame,  each  party  bears  his  own 
costs,  whether  the  suit  be  brought  by  the  shipowner  or  cargo  owner,  or  the 
master  and  crew,  whether  there  is  or  is  not  a  counter-claim  {The  Washington, 
1841,  5  Jur.  1067  ;  The  Love  Bird,  1881,  6  P.  D.  80).  Where  the  collision 
is  caused  by  inevitable  accident,  the  former  practice  was  that  no  costs  were 
given  {The  Itinera7it,  1844,  2  Eob.  W.  236  ;  The  Ebenezer,  IM'?,,  iUd.  206  : 
The  Buckhurst,  1881,  6  P.  D.  152),  unless  the  Court  thought  that  the  plaintiff 
should  have  known  that  it  was  an  inevitable  accident,  when  it  might  condemn 
him  in  costs  {The  Lo7idon,  1863,  B.  &  L.  83).  But  since  the  Judicature  Act 
the  Admiralty  Division  is  bound  to  follow  the  uniform  practice  of  the  High 
Court,  that  "  costs  follow  the  event  in  the  absence  of  special  circumstances  " 
(Lord  Esher,  M.  E.,  The  Monkseaton,  1889,  14  P.  D.  51) ;  and  a  defendant 
succeeding  in  a  defence  of  inevitable  accident  is  entitled  to  costs  {The 
Batavier,  1889,  15  P.  D.  37),  especially  when  the  plaintiff  admits  this  in  his 
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pleadings  {The  Naples,  1886,  11  P.  D.  124);  unless  tlie  defendant  tells  an 
untruthful  story,  and  so  affects  the  conduct  of  the  plamtiff  (TAe  ^atomVr, 
above). 

Where  both  ships  are  to  blame,  but  one  is  in  charge  of  a  compulsory- 
pilot,  and  sets  up  that  as  her  sole  defence,  and  succeeds  on  it,  she  gets  her 
costs  {The  Juno,  1876,  1  P.  D.  135) ;  but  if  she  sets  up  a  defence  on  the 
merits  too,  and  fails  on  that,  while  succeeding  on  the  former  plea,  each  party 
bears  his  own  costs  {The  Schican,  1874,  L.  E.  4  Ad.  &  Ec.  187 ;  The  Daisy, 
1877,  3  Asp.  377  ;  The  Matthew  Cay,  1879,  5  P.  D.  49).  If,  upon  such  a 
defence  being  pleaded,  the  plaintiff  discontinues  his  action,  he  must  pay  the 
defendant's  costs  {The  J.  H.  Menkes,  1887,  12  P.  D.  106).  Where  both  ships 
were  to  blame,  and  the  plaintiff  admitted  his  fault,  but  the  defendant  con- 
tinued the  action  in  order  to  get  the  plaintiff  held  alone  to  blame,  the 
defendant  had  to  pay  the  costs  {The  General  Gordon,  1890,  6  Asp.  533). 

Where  the  plaintiff'  is  alone  to  blame,  the  suit  is  generally  dismissed  with 
costs  {The  Ligo,  1831,  2  Hag.  Adm.  360);  and  if  there  is  a  counter-claim  it 
will  be  pronounced  for,  and  the  defendant  given  the  costs  of  the  action.  If 
the  defendant  is  alone  to  blame,  the  plaintiff  gets  judgment  for  his  damages 
and  costs  ;  and  if  the  defendant,  though  alone  to  blame,  is  in  charge  of  a. 
compulsory  pilot,  and  has  made  a  counter-claim,  the  plaintiff'  is  entitled  ta 
have  it  dismissed  with  costs,  and  the  suit  dismissed  without  costs  ( TAe  i?'2<%, 
1890,  15  P.  I).  139). 

Where  a  barge,  while  in  tow  of  a  tug,  was  damaged  by  collision  with  a . 
steamer,  and  sued  both  tug  and  steamer  for  damages,  and  the  steamer  was 
found  alone  to  blame,  she  alleging  that  the  collision  was  due  to  the  negli- 
gence of  the  tug,  the  steamer  was  held  bound  to  pay  the  costs  of  the  steamer 
as  well  as  the  tug  {The  River  Lagan,  1888,  6  Asp.  281). 

Damage  to  Cargo. — Costs  generally  follow  the  event  {The  Heinrich,  1871.. 
L.  K.  3  Ad.  &  Ec.  424 ;  The  I'atna,  1871,  ibid.  436). 

Salvage. — The  costs  in  salvage  usually,  under  the  old  practice,  followed 
the  sentence  of  the  Court,  except  that  this  rule  was  not  strictly  enforced 
against  unsuccessful  plaintiff's  in  salvage  suits,  "  the  main  consideration  on 
which  such  indulgence  is  shown  being  the  expediency  of  encouraging  the 
exertions  of  salvors  in  the  rescue  and  preservation  of  property  embarked 
upon  the  seas"  (Dr.  Lushington,  The  Princess  Alice,  1849,  3  IJob.  W.  143),. 
and  "  there  being  in  the  -s'ery  nature  of  salvage  services  something  so  loose 
and  indefinite "  {ibid.  The  William,  1847,  5  N.  C.  110).  Thus  the  Court 
lias  sometimes  given  salvage  claimants  their  costs,  though  awarding  them 
no  salvage  {The  Francis  and  Eliza,  1816,  2  Dod.  115,  and  The  Vine,  1825, 
2  Hag.  Adra.  1,  Lord  Stowell ;  The  Ranger,  1845,  9  Jur.  119) ;  and  it  has  often 
dismissed  a  salvage  suit  and  made  no  order  as  to  costs  {The  Upnor,  1826, 
2  Hag.  Adm.  3;  The  Midgrave,  1827,  ibid.  77;  The  Zephyr,  ibid.  48;  The 
Funchal,  1 837,  3  Hag.  Adm.  386)  ;  but  to  do  tliis  there  must  liave  been  cir- 
cumstances inducing  the  Court  to  be  indulgent,  and,  failing  such,  salvage 
claimants  have  had  to  pay  full  costs  {The  Nymph,  1861,  5  L.  T.  365  ;  The 
Edward  Ha^vkins,  1862,  Lush.  515 ;  The  Lady  Egidia,  ibid.  513),  or  a  fixed 
sum  nomine  expen.- arum  {The  Henrietta,  1837,  3  Hag.  Adm.  345  n.).  Even 
where  the  plaintiff's  were  held  to  have  performed  salvage  service,  misconduct 
on  their  part  would  deprive  them  of  all  or  part  of  their  costs  {The  Joseph 
Harvey,  1799,  1  Rob.  C.  306  ;  The  Giacomo,  1836,  3  Hag.  Adm.  345  ;  The 
Susa7inah,  ibid.  n.\  The  Duke  of  Manchester,  1846,  10  Jur.  865;  The  Glory, 
1850,  14  Jur.  678,  two-thirds  costs  only  allowed)  ;  or  they  would  receive 
only  a  fixed  sum  nomine  expensariim  {The  Glasgow  Packet,  1844,  2  Rob.  W. 
306),  or  have  such  a  sum  deducted  from  their  award  {The  Hestia,  [1895] 
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Prob.  193);  but  even  where  misconduct  (not  wilful)  of  salvors  diminishes 
their  reward,  the  Court  may  order  their  costs  to  be  paid  {The  Magdaleii, 
1862,  5  L.  T.  807). 

Where  a  salvage  agreement  is  set  aside  as  inequitable,  but  the  defendants 
have  made  no  tender,  the  Court  may  award  a  substantial  sum  to  the  salvors, 
and  yet  make  no  order  as  to  costs  (The  Medina,  1876, 2  P.  D,  7  ;  The  Silesia, 
1880,  5  P.  D.  186).  Where  a  tender  has  been  made,  the  ordinary  rule 
applying  to  proceedings  after  tender  was  not  strictly  applied  in  salvage  ;  if 
the  tender  were  sufhcient  in  the  judgment  of  the  Court,  though  reasonably 
not  so  in  the  minds  of  the  salvors,  they  were  not  readily  condemned  in  costs 
(The  William,  1847,  5  K  C.  110  ;  The  Hopeivell,  1855, 2  Sp.  Eccl.  &  Adm.  249  ; 
The  Lotus,  1882,  7  P.  D.  199,  where  "  the  tender  was  adequate  though  not 
liberal,"  per  Sir  R  Phillimore)  ;  but  they  might  be  refused  costs  in  such  a 
case  (The  Sovereign,  1860,  29  L.  J.  Ad.  113).  But  if  after  a  sufficient  tender 
the  salvors  persisted  in  an  exorbitant  claim,  they  made  themselves  liable  to 
costs  (The  Emu,  1837,  1  Eob.  W.  16,  "where  the  tender  is  pronounced  for 
and  held  to  be  amply  sufficient,  I  shall  always  give  costs,"  Dr.  Lushington  ; 
The  Batavier,  1853,  1  Sp.  Eccl.  &  Adm.  169  ;  The  Hedwig,  ibid.  19  ;  The 
Paris,  1854,  ibid.  289  ;  Cargo  ex  Honor,  1866,  L.  E.  1  Ad.  &  Ec.  89  and  92 ; 
The  Waverley,  1871,  3  ibid.  369  and  381)  ;  and  these  rules  of  practice  are 
followed  in  the  Admiralty  Division,  though  the  Court  has  an  absolute  dis- 
cretion over  costs  (  The  Medina,  ante  ;  The  Lotus,  ante  ;  The  Jacob  Landstrom, 
1878,  4  P.  D.  191  ;  The  W.  Symington,  1884,  10  P.  D.  1). 

When  the  ship  and  cargo  are  sued  in  salvage,  the  costs  must  be  borne 
rateably  by  them  ( The  Marquis  of  Huntley,  1835,  3  Hag.  Adm.  249  ;  The  Peace, 
1850,  Swa.  Ad.  115 ;  The  Elton,  [1891]  Prob.  265).  If  there  are  separate  sets  of 
salvors  with  separate  interests,  the  plaintiffs  in  each  action  may  be  entitled 
to  their  costs  (The  Charles  Adolphe,  1856,  Swa.  Ad.  156  ;  The  Perla,  1857,  ibid. 
232) ;  but  if  separate  actions  are  brought  unnecessarily  instead  of  being 
consolidated,  the  Court  may  allow  only  one  set  of  costs  for  the  whole  (The 
Nicolina,  1843,  2  Eob.  W.  175,  half  costs  given  to  two  sets  of  plaintiffs 
belonging  to  the  same  ship;  The  Bartley,  1857,  Swa.  Ad.  199,  £25  taxed  costs 
deducted  from  one  party ;  The  Pasiihea,  1879,  5  P.  D.  5,  only  one  set  of 
costs  paid,  to  be  apportioned  between  the  plaintiffs  in  the  two  actions, 
according  to  the  amounts  of  their  respective  bills  of  costs);  and  where 
separate  salvage  actions  against  the  same  ship  were  consolidated,  and  the 
various  plaintiffs  appeared  separately  having  conflicting  interests,  and  the 
defendants  tendered  one  sum  of  money,  without  apportioning  it,  to  satisfy 
all  the  claims,  the  Court  upheld  the  tender  as  sufficient,  and  ordered  all  the 
parties  to  bear  their  own  costs  subsequent  to  the  tender,  the  defendants 
paying  those  previous  to  it  (The  Lee,  1889,  6  Asp.  395). 

Toioage. — The  general  rule  applies.  Where  in  a  towage  suit  the 
Court  upheld  a  tender  made  by  the  defendants,  the  plaintiffs  were  con- 
demned in  all  costs  in  the  action  incurred  subsequently  to  the  tender 
(The  Hjemmett,  1880,  5  P.  D.  227);  but  if  both  ships  are  careless,  no  costs 
may  be  given  (cp.  The  Energy,  1870,  L.  E.  3  Ad.  &  Ec.  48,  action  for  damage). 

Wages. — The  general  rule  applies ;  but  if  the  claim  is  very  exorbitant, 
the  plaintiff  may  have  his  costs  disallowed;  and  in  practice,  where  a 
master's  claim  is  much  reduced  at  the  reference,  his  costs  may  be  disallowed, 
or  he  may  have  to  pay  the  costs  of  the  reference  (The  Lemuella,  1860, 
Lush.  147;  The  William,  1861, ibid.  199;  The Fleur  de  Lis.  1866,  L.  E.  1  Ad.  & 
Ec.  49;  The  James  Seddon,  ibid.  62;  The  Roebuck,  1874,  2  Asp.  387).  If  the 
master  has  not  before  the  suit  rendered  an  account  to  his  owners,  the 
Court  will  not  generally  give  him  his  costs  (The  Fleur  de  Lis,  above). 
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Necessaries. — The  general  rule  applies  {The  Acdtje  Willemina,  1866, 
L.  K.  1  Ad.  &  Ec.  107). 

Limitation  of  Liability. — The  plaintiffs,  "  as  a  general  rule  in  an  action 
for  limitation  of  liability,  are  liable  to  pay  the  costs  of  the  proceedings,"  but 
if  the  defendants  raise  unnecessary  issues  unsuccessfully  they  are  entitled 
to  the  costs  of  these  issues,  and  are  not  liable  for  costs  caused  by  a  dispute  be- 
tween rival  claimants  to  the  fund  in  Court  {The  Empusa,  1879,  5  P.  D.  6, 
Sir  E.  Phillimore). 

Mortgage.  —  The  general  rule  applies;  and  a  second  mortgagee  who 
arrests  a  ship  in  order  to  enforce  his  mortgage  when  she  is  in  possession  of 
a  first  mortgagee,  who  has  to  give  bail  for  her,  is  liable  to  pay  the  latter'a 
costs  and  interest  on  the  bail  {The  Western  Ocean,  1870,  L.  K.  3  Ad.  &  Ec. 
38).  Mortgagee's  costs  in  mortgage  suit  are  taxed  as  between  party  and 
party  (according  to  the  Chancery  practice),  and  not  as  between  solicitor 
and  client,  under  a  decree  made  by  consent  for  payment  of  "  all  costs,  charges, 
and  expenses  properly  incurred"  {The  Kestrel,  1866,  L.  E.  1  Ad.  &  Ec.  78). 

Possession. — The  general  rule  applies  {2'he  Eastern  Belle,  1875,  33  L.  T. 
214). 

Appeals. — In  appeals  to  the  Court  of  Appeal  (and  the  House  of  Lords), 
where  the  appellant  succeeds  in  getting  the  decision  reversed,  he  gets  the 
costs  of  the  appeal  {The  City  of  Berlin,  1877,  2  P.  D.  187,  where  a  salvage 
award  of  £2000  was  increased  to  £4000;  The  Batavier,  1889,  15  P.  D.  37, 
where  a  collision  was  held  in  the  Admiralty  Court  to  be  due  to  the  fault  of 
the  defendant  ship,  and  on  appeal  to  be  an  inevitable  accident).  Where  the 
appeal  fails,  the  appellant  generally  pays  costs  {The  Lauretta,  1879,  4  P.  D. 
25,  collision;  The  City  of  Manchester,  1880,  5  ibid.  221,  collision;  The 
Pontida,  1884,  9  ibid.  177,  bottomry).  In  salvage  appeals,  the  Privy 
Council  practice  (when  it  was  the  Appellate  Court  in  Admiralty  causey) 
was  to  make  no  order  as  to  costs  where  the  appellant  had  succeeded  in  an 
appeal  as  to  the  amount  of  salvage  given  in  the  Admiralty  Court,  certainly 
where  that  amount  was  reduced  on  appeal  {The  Chetah,  1868,  L.  E.  2  P.  C. 
205,  amount  reduced  by  more  than  one-half ;  The  Amerique,  1874,  L.  E. 
6  P.  C.  468,  a  reduction  of  two-fifths) ;  and  this  is  still  the  practice  in 
appeals  to  tlie  Privy  Council  from  Colonial  Vice- Admiralty  Courts  {The 
De  Bay,  1883,8  App.  Cas.  559,  a  reduction  of  one-quarter;  T'he  Thomas  Allen, 
1886,  12  App.  Cas.  118,  a  reduction  of  more  than  one-third);  and  is  now 
adopted  in  the  Court  of  Appeal  {The  Gipsy  ^z(fcw,,[1895]  Prob.  176,  a  reduc- 
tion of  one -third).  Where  the  amount  of  salvage  is  increased  on  appeal, 
the  appellant  gets  his  costs  {The  City  of  Berlin,  above,  amount  doubled). 
In  damage  appeals,  where  the  Admiralty  Court  has  found  one  ship  alone  to 
blame,  and  the  Court  of  Appeal  holds  both  to  blame,  the  settled  rule  is  for 
both  ships  to  bear  their  own  costs  both  below  and  above  {The  Melanesia, 
1880,  43  L.  T.  107 ;  The  Rigsborg  Minde,  1883,  8  P.  D.  132 ;  The  Hector, 
ibid.  218;  The  Margaret,  1884,  9  ibid.  51;  The  Beryl,  ibid.  144);  even 
though  the  appellant  ship  establishes  on  appeal  that  her  only  fault  is  that  of 
a  compulsory  pilot  ( The  Hector,  above).  Where  the  Court  below  holds  both 
ships  to  blame,  and  on  appeal  that  judgment  is  affirmed,  the  appeal  is 
dismissed  with  costs  {The  City  of  Manchester,  1880,  5  P.  D.  221;  The 
Dunelm,  1884,  9  ibid.  175).  Where  the  Admiralty  Court  holds  one  ship 
(or  both)  to  blame,  and  on  appeal  the  coUision  is  held  to  be  due  to  inevitable 
accident,  the  Privy  Council  practice  was  to  dismiss  the  suit  without  costs 
{The  Marpesia,  1872,  L.  E.  4  P.  C.  212);  but  the  rule  in  the  Court  of 
Appeal  is  to  apply  the  ordinary  rule,  that  "  the  party  who  is  successful 
obtains  his  costs,  and  the  party  who  loses  pays  them,"  and  "  in  the  absence 
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of  special  circumstances  costs  follow  the  event"  (The  Condor,  1879,  4  P.  1). 
115  ;   The  Monkseaton,  1889,  14  P.  D.  51 ;  The  Batavier,  ibid.,  15  ibid.  37). 

In  appeals  to  the  Admiralty  Division  from  inferior  Courts,  such  as 
County  Courts  or  tribunals  holding  investigations  into  the  conduct  of 
masters  or  mariners,  costs  usually  follow  the  event,  though  the  Court  has 
full  discretion  as  to  them.  As  regards  County  Courts,  the  County  Courts 
Admiralty  Act,  1868  (s.  30),  provides  that  when  an  appellant  is  unsuccess- 
ful on  an  appeal  he  shall  pay  the  costs  of  appeal,  unless  the  appellate 
Court  otherwise  directs.  As  regards  other  tribunals  which  have  cancelled 
or  suspended  the  certificate  of  a  master  or  mariner,  if  the  action  of  the 
Court  below  proceed  on  the  invitation  of  the  Board  of  Trade,  wliich  appears 
on  the  appeal,,  and  the  master  or  mariner  is  successful  on  an  appeal,  costs 
may  be  given  against  the  Board  of  Trade  {The  Arizona,  1880,  5  P.  D.  123 ; 
The  Fammoth,  1882,  7  P.  D.  207) ;  if  the  appellant  fails,  the  appeal  will  be 
dismissed  with  costs  {The  Golden  Sea,  1882,  7  P.  D.  194);  and  if  the  appeal 
is  partly  successful,  both  parties  may  be  left  to  bear  their  own  costs  {The 
Kestrel,  1881,  6  P.  D,  182,  where  the  decision  of  the  Court  below  was 
affirmed,  but  the  time  of  suspension  of  the  appellant's  certificate  was 
shortened). 

References. — The  costs  of  references  are  in  the  discretion  of  the  Court, 
and  do  not  necessarily  follow  the  event  of  the  action  {The  Consett,  1880, 
5  P.  D.  77,  where  the  owners  of  a  ship  and  the  owners  of  cargo  on  board  her 
sued  another  ship  for  collision,  and  both  were  held  to  blame,  the  Court  gave 
the  cargo  owners  the  costs  of  the  reference  ;  llie  Savernake,  ibid.  167,  where 
both  ships  were  to  blame,  and  one  was  given  the  costs  of  the  reference). 

If  the  registrar  makes  no  report  as  to  costs,  they  must  be  moved  for 
{The  Mary,  1882,  7  P.  L>.  201). 

In  damage  causes  the  usual  method  for  the  exercise  of  the  Court's 
discretion  is  this :  a  claimant  is  usually  allowed  his  costs  of  the  reference 
if  not  more  than  one-fourth  has  been  struck  off  his  claim  or  counter-claim ; 
if  more  than  one-fourth,  and  less  than  one-third,  has  been  struck  off  the 
claim,  each  party  bears  his  own  costs ;  if  one-third  has  been  struck  off,  the 
claimant  pays  the  other  party's  costs  {The  Empress  Eugenie,  1860,  Lush. 
138);  but  there  is  no  hard-and-fast  rule,  and  "since  the  judge  of  the 
Admiralty  Court  must  exercise  his  discretion  in  every  case,  it  is  wrong  to 
say  that  there  is  any  rule  by  which  he  can  be  bound  "  (Brett,  M.  R,  The 
Friedeberg,  1885,  10  P.  D.  112,  where  more  than  one-third  of  the  plaintiff's 
claim  had  been  struck  off,  and  both  sides  had  to  bear  their  own  costs  of  the 
reference).  This  rule  of  practice  never  applied  to  bottomry  or  master's 
wages  references. 

Where  objection  is  made  to  the  registrar's  report  to  the  Court,  if  the 
objection  be  upheld,  the  Court  generally  allows  the  objecting  party  his 
costs  (77te  Black  Prince,  1862,  Lush.  577);  but  not  if  several  of  his  objections 
except  one  are  overruled  {The  Hebe,  1847,  2  Kob.  W.  530,  each  party  bear- 
ing his  own  costs).  If  the  report  is  confirmed,  the  costs  follow  the  event, 
except  where  the  objections  raise  questions  of  difficulty  deserving  of  the 
attention  of  the  Court,  when  each  party  will  bear  his  own  costs  {The  Clyde, 
Swa.  Ad.  23). 

\^A  uthorities. — See  Williams  and  Bruce,  Admiralty  Practice ;  Koscoe, 
ibid.] 

IV.  Costs  in  the  Court  of  Appeal. 

In  the  Court  of  Appeal  the  general  rule  is  that  the  successful  party  is 
entitled  to  his  costs  {Memorandum,  1875,  1  Ch.  D.  41 ;  The  Batavier,  1889, 
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15  P.  D.  37).  This  is  so  in  Admiralty  appeals  (27ie  Batuvicr),  Palatine 
appeals  {Anderson  v.  Welshy,  W.  N.,  1876,  230),  and  appeals  from  County 
Courts  in  bankruptcy  {Ex  parte  Masters,  1875,  1  Ch.  D.  113).  But  the 
Court  has  full  discretion  over  the  cost  of  any  appeal,  and  can  make  such 
order  as  to  the  whole  or  any  part  of  such  costs  as  may  be  just  (Order  58, 
r.  4;  Judicature  Act,  1890,  s.  5).  Hence  it  will  in  a  proper  case  refuse 
costs  to  the  successful  party.  Thus  an  appellant  was  deprived  of  his  costs 
where  he  succoeded  on  a  point  not  raised  in  the  Court  below  {Hussey  v. 
Home-Payne,  1878,  8  Ch.  D.  670 ;  Dye  v.  Dye,  1884,  13  Q.  B.  D.  147),  or 
on  fresh  evidence  {Arnot's  case,  1887,  36  Ch.  D.  702 ;  Chard  v.  Jervis,  1882, 
9  Q.  B.  D.  178 ;  JEx  parte  Hauxwell,  1883,  23  Ch.  D.  626),  or  on  a  mere 
point  of  law,  having  failed  in  proving  allegations  of  fraud  {Ex  p)arte  Cooper, 
In  re  Baum.,  1878,  10  Ch.  D.  313). 

Where  the  appellants  were  innocent  persons  who  had  used  due  diligence, 
but  had  been  made  the  victims  of  a  forgery,  their  appeal  was  dismissed 
without  costs  {Cooper  v.  Vesey,  1882,  20  Ch.  D.  611).  But  the  mere  omissiou 
by  a  respondent  to  inform  the  other  side  that  he  has  a  preliminary  objec- 
tion (which  proves  fatal)  to  the  appeal,  is  not  a  sufficient  reason  for  de- 
priving him  of  costs  {Ex  parte  Shead,  In  re  Mundy,  1885,  15  Q.  B.  D.  338), 
though  this  has  been  done  in  some  instances  {In  re  Speight,  1884,  13  Q.  B.  ] ). 
42;  Ex  parte  Blcasc,  1884,  14  Q.  B.  D.  123;  In  re  Blyth  and  Young,  1880, 
13  Ch.  D.  416). 

A  party  served  with  notice  of  an  appeal  is  priwd  facie  entitled  to 
attend  the  hearing,  and,  if  the  appeal  fails,  to  be  paid  his  costs ;  but  not 
where  his  attendance  is  obviously  unnecessary  and  useless  {Ex  parte 
Webster,  1882,  22  Ch.  D.  136 ;  see,  however.  In  re  New  Callao,  ibid.  484). 

If  a  respondent  desires  to  contend  on  the  hearing  of  the  appeal  that  the 
decision  below  should  be  varied,  he  should  give  notice  of  his  intention  to 
the  appellant ;  his  omission  to  give  such  a  notice  will  be  ground  in  the 
discretion  of  the  Court  of  Appeal  for  an  adjournment,  or  for  a  special  ordei* 
as  to  costs  (Order  58,  rr.  6,  7).  A  respondent  who  has  given  such  a  notice 
is  in  the  same  position  as  to  costs  as  if  he  had  presented  a  cross  appeal 
{Harrison  v.  Cornivall  Minerals  Ilwy.  Co.,  1881,  18  Ch.  D.  334;  Robinson  v. 
Drakes,  1883,  23  Ch.  D.  98).  If  one  of  two  respondents  gives  such  a  notice 
and  fails,  the  costs  will  in  a  proper  case  be  apportioned  {ibid.). 

Where  an  appeal  has  been  abandoned,  it  will,  on  the  api)lication  of  the 
respondent,  be  dismissed  though  not  set  down  {Charltoji  v.  Charlton,  1881, 

16  Ch.  D.  273),  Init  notice  of  the  application  nnist  be  given  to  the  appellant 
{Ormerod  v.  Blcasdale,  1886,  54  L.  T.  343);  and  payment  of  the  costs  should 
be  demanded  before  the  application  is  made  {Grifin  v.  Allen,  1879,  11 
Ch.  D.  913). 

The  costs  of  an  appeal  will  include  the  costs  of  shorthand  notes  of  the 
judgment  of  ihe  Court  below,  and  there  is  no  need  therefore  for  a  success- 
ful appellant  to  ask  for  them  {In  re  Mcdland,  1889,  41  Ch.  D.  476; 
Humphery  v.  Sumner,  1886,  55  L.  T.  649 ;  In  re  Morgan,  1887,  35  Ch.  D. 
492  ;  Pilling  v.  Joint  Stoek  Institute  Id.,  1895,  73  L.  T.  570  ;  but  see  Andreia 
V.  Mockford,  1896,  12  T.  L.  E.  175). 

The  costs  of  shorthand  notes  of  the  evidence  below  are  only  allowed 
where  a  very  special  case  is  made  for  allowing  them  {In  re  Duchess  of  West- 
minster Co.,  1878,  10  Ch.  D.  307;  Vernon  v.  Vestry  of  St.  James,  West- 
minster, 1880,  16  Ch.  D.  p.  473),  and  an  application  for  their  allowance 
ought  to  be  made  when  judgment  is  delivered  {Glasier  v.  Polls,  1889,  38 
W.  K.  p.  116). 

Any  party  printing  evidence  for  the  purpose  of  an  appeal  without  an 


506 


COSTS 


order  of  the  Court  below  or  the  Court  of  Appeal,  pays  the  costs  thereof, 
unless  otherwise  ordered  (Order  58,  r.  12). 

Costs  when  a  New  Trial  is  ordered. — The  costs  of  the  first  trial  abide 
the  event  of  the  second,  unless  any  special  order  be  made  when  the  new 
trial  is  granted  or  at  the  second  trial  {Creen  v.  Wright,  1877,  2  C.  P.  D. 
354 ;  Field  v.  Great  Northern  Rwy.  Co.,  1878,  3  Ex.  D.  261).  And  by  "  the 
event"  of  the  second  trial  is  meant  the  result  of  that  trial  as  to  costs 
{Brotherton  v.  Metropolitan  District  Bvjy.  Joint  Committee,  [1894]  1  Q.  B. 
666). 

[Authorities. — See  list  of  authorities  appended  to  I.  and  II.,  supra,  pp. 
474,  481.] 

V.  Costs  in  the  House  of  Lords,  and  the  Privy  Council. 

On  an  appeal  to  the  House  of  Lords  the  House  has  full  power  to  deal  both 
with  the  costs  of  the  appeal  and  also  with  the  costs  below  (Den.  and  Scott, 
House  of  Lords  Practice,  p.  142  ;  Guardians  of  West  Ham  v.  Churchwardens, 
etc.,  of  St.  Matthew,  Bethnal  Green,  [1896]  App.  Cas.  477).  The  general  rule 
is  that  they  follow  the  event ;  consequently  the  appellant,  if  successful,  will 
have  his  costs,  including  the  costs  of  the  appeal  (Boiues  v.  Shand,  1877,  2 
App.  Cas.  pp.  472, 485) ;  while,  if  the  appeal  fails,  the  dismissal  will  be  with 
costs  {Stewart  v.  Menzies,  1841,  8  CI.  &  Fin.  309 ;  Aaron's  Reefs  Liinited  v. 
Twiss,  [1896]  App.  Cas.  273).  If  the  House  is  equally  divided  the 
practical  effect  is  that  the  appeal  fails,  but  without  any  order  being  made  as 
to  costs  (see  Pryce  v.  Monmouthshire  Canal  and  Railway  Co.,  1879,  4 
App.  Cas.  197,  219,  where  the  practice  is  explained  by  Earl  Cairns,  L.C.). 
Under  special  circumstances,  however,  e.g.  where  the  successful  party  has 
been  guilty  of  misconduct  {Singer  Manufacturing  Co.  v.  Loog,  1882,  8  App. 
Cas.  15),  or  of  conduct  which  rendered  litigation  necessary  {Paterson  v. 
Provost  of  St.  Andrews,  1881,  6  App.  Cas.  833),  or  where  there  is  great 
difference  of  opinion  in  the  House  {Diddin  Railway  Co.  v.  Slattery,  1878,  3 
App.  Cas.  1155),  or  the  case  is  one  of  considerable  hardship  {Maddison  v. 
Alderson,  1883,  8  App.  Cas.  467),  or  the  appellant  has  succeeded  on  one  point 
only  out  of  many,  the  others  being  abandoned  at  the  hearing  {Elliot  v.  Lord 
RoUeby,  1881,  7  App.  Cas.  43),  the  successful  party  may  be  deprived  of  his 
costs  either  wholly  or  in  part.  Where  there  is  a  fund  or  estate  in  litigation, 
the  costs  of  an  unsuccessful  appellant  may  be  allowed  out  of  such  fund  or 
estate  {Prendergast  v.  Prendergast,  1850,  3  H.  L.  195,  225;  and  see  Charter 
V.  Charter,  1874,  L.  E.  7  H.  L.  364;  Singleton  v.  Tomlinson,  1878,  3  App. 
Cas.  404). 

Where  the  judgment  appealed  from  is  partly  affirmed  and  partly 
reversed,  the  practice  is  to  give  no  costs  of  the  appeal  {Torre  v.  Browne,  1855, 
5  H.  L.  555);  but  if  it  is  substantially  affirmed  and  varied  only  in  its  details, 
the  appeal  will  be  dismissed  with  costs  (  Wallace  v.  Patton,  1846,  12  CI.  &  Ein. 
491). 

As  to  the  security  required  on  an  appeal  to  the  House  of  Lords,  see 
Security  for  Costs,  and  references  in  article  Appeals,  vol.  i.  p.  272. 

Costs  in  the  Privy  Council. — On  an  appeal  to  the  judicial  committee  of 
the  Privy  Council,  the  committee  has  full  power  over  the  costs  of  the 
appeal  and  also  over  the  costs  in  the  Court  below  (6  &  7  Vict.  c.  38,  s.  12). 
A  successful  appellant  will  be  entitled  to  receive  his  costs  from  the 
respondent,  unless  the  committee  otherwise  orders  (Order  in  Council, 
June  13,  1853);  but  it  is  usual  to  ask  for  the  costs  at  the  hearing 
{Lindo  V.  Barrett,  1856,  9  Moo.  P.  C.  C.  456).  So,  too,  if  the  appeal  fails,  it 
is  generally  dismissed  with  costs.     A  successful  appellant  may,  however,  be 
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deprived  of  his  costs  for  any  sufficient  reason,  e.g.  where  he  has  been  guilty 
of  misconduct,  or  his  proceedings  have  been  dilatory  or  vexatious,  or  he  has 
put  his  opponent  to  needless  expense,  or  has  made  exorbitant  claims 
(Macph.  Privy  Council  Practice,  p.  256).  So  the  committee  sometimes  decline 
to  allow  costs  against  an  unsuccessful  appellant  where  they  consider  the 
case  one  in  which  it  was  proper  to  take  their  opinion,  or  where  there  was  a 
difference  of  opinion  in  the  Court  below  {ihicl.  p.  258).  In  a  proper  case 
the  costs  of  all  parties  will  be  allowed  out  of  the  estate. 

{^Authorities. — Denison  and  Scott,  House  of  Lords  Practice,  1878  ;  Mac- 
pherson,  Privy  Council  Practice,  3rd  ed.] 

VI.  Costs  in  Lunacy. 

The  costs  of  all  proceedings  for  the  purpose  of  ascertaining  whether  a 
person  is  lunatic  (as  to  which,  see  sees.  90  and  116  of  the  Lunacy  Act, 
1890,  and  article  Lunacy),  and  of  all  proceedings  in  the  matter  of  a  lunatic, 
are  in  the  discretion  of  "  the  Judge  in  Lunacy  "  (a  term  which  includes  the 
Master  in  Lunacy  for  the  purpose  of  proceedings  with  which  he  is  com- 
petent to  deal),  and  may  be  ordered  to  be  paid  by  the  lunatic  or  alleged 
lunatic,  or  charged  upon  and  paid  out  of  the  estate  or  such  part  thereof  as 
the  judge  thinks  fit ;  and  in  the  case  of  the  death  of  the  lunatic  or  alleged 
lunatic,  an  order  may  be  made  within  six  years  next  after  the  right  to 
recover  the  costs  has  accrued  (as  to  meaning  of  "accrued,"  see  In  re 
Gumming,  1860,  2  De  G.,  F.  &  J.  376,  and  Wilkinson  v.  Wilkinson,  1851, 
22  L.  J.  Ch.  155),  and  every  such  order  is  to  have  "  the  effect  of  an  order  of 
the  High  Court "  (s.  109,  Lunacy  Act,  1890).  In  the  exercise  of  the  discre- 
tion conferred  by  this  section,  the  judge  is  entitled  and  bound  to  look  at  the 
circumstances  of  each  case,  and  no  general  rules  or  canons  fettering  the 
discretion  of  the  Court  have  been  or  will  be  laid  down.  But  the  following 
considerations  (cp.  the  judgments  of  Lindley,  L.J.,  in  In  re  Cathcart,  [1892] 
1  Ch.  at  pp.  558  and  561,  and  Lord  Halsbury,  L.C.,  S.  C,  [1893]  1  Ch.  at  p. 
471)  will  be  kept  in  view:  (1)  The  reason  for  believing  in  the  insanity  of 
the  alleged  lunatic ;  (2)  the  reasons  for  believing  the  object  of  the  proposed 
proceedings  to  be  not  only  insane  but  incapable  of  managing  himself  or  his 
affairs ;  (3)  the  reasons  for  instituting  any  proceedings  assuming  the  person 
to  be  insane  and  incapable  of  managing  himself  and  his  affairs ;  (4)  the 
relationship  of  the  petitioner  to  the  alleged  lunatic,  and  the  petitioner's 
objects  and  conduct ;  (5)  the  amount  and  propriety  of  the  costs  incurred. 
Lord  Justice  Lindley  added  to  the  foregoing  "  the  respective  means  of  the 
parties."  But  Lord  Halsbury,  in  dehvering  the  judgment  of  the  Court  of 
Appeal,  said  that  he  could  not  concur  in  considering  this  as  a  topic  that 
ought  to  enter  into  the  question.  Keeping  these  rules  in  view,  we  may  now 
consider  the  different  modes  in  which  the  Court  has  exercised  its  discretion 
under  sec.  109  of  tlie  Lunacy  Act,  1890,  in  inquisitions. 

Petitioners  Costs. — (a)  The  petitioner  may  be  allowed  all  his pi^oper  costs, 
charges,  and  expenses  in  connection  with  the  commission,  and  also  of  the  appli- 
cation for  costs,  out  of  the  estate.  This  is  the  course  generally  taken  where 
the  object  of  the  commission  is  found  lunatic,  and  the  inquiry  was  instituted 
hondfde  and  for  his  benefit  (cp.  Ex  2)arte  Price,  1751,  2  Ves.  at  p.  407  ;  In  re 
Hart,  1852,  21  L.  J.  Ch.  810).  In  some  cases,  such  costs  have  been  treated 
as  necessaries  supplied  to  the  lunatic  {Williams  v.  Wentworth,  1842,  5 
Beav.  325  ;  Wentworth  v.  Tuhh,  1841,  1  Y.  &  C.  C.  171 ;  Barncsley  v.  Powell, 
1750,  Amb.  102;  Chester  v.  Rolfe,  1853,  4  De  G.,  M.  &  G.  798;  Stedman  v. 
Hart,  1854,  Kay,  607 ;  In  re  Mcares,  1879,  10  Ch.  D.  552.  The  same  course 
may  be  adopted  even  where  the  inquiry  results  in  a  verdict  that  the  lunatic 
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was  of  sound  mind,  if  the  petition  was  presented  bond  Jide,  and  the 
petitioner  believed,  and  had  fair  reason  for  believing,  that  the  alleged 
lunatic  was  of  unsound  mind  at  the  time  of  presenting  it.  (b)  Fach  party 
may  he  Uft  to  pay  his  own  costs.  This  course  was  taken  in  Li  re  Windham 
(1862,  31  L.  J.  Oh.  720),  although  the  Court  held  the  case  to  be  a  proper  one 
for  inquiry.  But  this  decision  appears  to  have  been  influenced  by  doubt  in 
the  minds  of  the  judges  as  to  w^hether  they  had  power  to  give  the 
petitioners  their  costs ;  and  it  is  conceived  that,  in  a  similar  case  now,  such 
costs  would,  in  whole  or  in  part,  be  given.  Each  party  may,  however,  be 
left  to  pay  his  own  costs  even  where  reasouable  ground  for  an  inquiry 
existed,  if  the  petitioner  instituted  proceedings  not  of  his  own  accord  but  at 
the  instance  of  a  solicitor  {In  re  E.  S.,  1876,  4  Ch.  D.  301 ;  but  contrast  this 
case  with  In  re  C,  1874,  L.  E.  10  Ch.  75).  (c)  The  petitioner  may  be  not 
only  left  to  pay  his  own  costs,  hut  ordered  to  pay  those  of  the  alleged  lunatic. 
This  alternative  may  be  adopted  where  the  petitioner  is  guilty  of  mis- 
conduct in  regard  tt)  eitlier  the  alleged  lunatic  or  the  inquiry  (In  re  Anon., 
1740,  2  Atk.  52),  or  where  the  petition  is  unnecessary  and  vexatious  (In  re 
Clare,  1846,  3  Jo.  &  Lat.  571),  or  where  the  proceedings  are  taken  for  the 
petitioner's  benefit,  e.fj.  to  enable  him  to  complete  a  transaction  arrested  by 
the  alleged  lunacy  (Ex  parte  Tutin,  1814,  3  Ves.  &  Bea.  149).  (d)  The 
petitioner  may  he  alloiued  such  a  proportion  of  his  costs  as  the  Court  thinJcsfit 
out  of  the  aller/ed  lunatics  estate.  This  alternative  may  be  taken  where 
either  the  petitioner — while  justified  in  instituting  proceedings — has  placed 
himself  in  a  hostile  attitude  towards  the  alleged  lunatic,  or  there  has  been 
no  attempt  on  his  part  to  keep  down  expense.  In  such  cases  the  Court 
may  not  only  limit  the  amount  of  the  costs  he  is  to  recover,  but  direct  them 
to  be  taxed  as  between  party  and  party,  and  not  as  between  solicitor  and 
client,  or  upon  the  principle  adopted  in  the  Chancery  Division,  where  costs 
come  out  of  the  estate  (In  re  Cathcart,  [1892]  1  Ch.  549,564;  affirmed, 
[1893]  1  Oh.  466). 

Alleged  lunatics  Costs. — The  costs  incurred  by  the  alleged  lunatic  in 
opposing  an  inquisition  will  generally  be  allowed  out  of  the  estate  (In  re 
Knight,  1832,  Shelford's  Luriacy,  133,  134;  In  re  Taylor,  1841,  ihid. ;  In  re 
Norris,  ihid.).  As  the  alleged  lunatic  has  a  right  to  employ  a  solicitor  to 
defend  him  at  an  inquiry,  the  costs  properly  so  incurred  are  a  debt  due  from 
the  lunatic  to  the  solicitor  (Williams  \.  Wentworth,  supra),  o^nA  the  Court 
may  sanction  the  payment  of  a  sum  of  money  to  the  alleged  lunatic's 
solicitor  for  the  purpose  of  preparing  his  defence  to  an  inquiry  (In  re 
Bidlock,  1886,  35  W.  E.  109),  and  such  costs  will  be  allowed  as  between 
solicitor  and  client  on  the  scale  allowed  for  work  and  labour  of  a  similar 
character  in  the  Chancery  Division  (Eules  in  Lunacy,  1892,  r.  112),  unless 
the  Court  sees  that  there  was  something  unfair  or  frivolous  or  needlessly 
litigious  in  the  proceedings  (  Wentworth  v.  Tid:)h,  supra ;  Field  v.  Tamer,  1855, 
3  W.  E.  469).  No  allowance  will  be  made  for  refreshments  during  inquisi- 
tions (E.  L.,  1892,  r.  113). 

Costs  of  2'hird  Parties. — Third  parties  attending  an  inquiry,  by  leave  of 
the  Court,  have  sometimes  been  allowed  their  costs  out  of  the  estate  (In  re 
Portsmouth,  1823,  Shelf.  Lun.  134).  If  third  parties  vexatiously  oppose  the 
grant  of  a  commission  which  is  absolutely  necessary  for  the  protection  of 
the  lunatic,  the  Court  may  compel  them  to  pay  the  costs  incurred  by  such 
opposition  (In  re  Smith,  1826,  1  Euss.  348 ;  In  re  George  Armstrong  <&  Sons, 
[1896]  1  Oh.  536).  A  solicitor  who  reasonably  and  in  good  faith,  Ijelieving 
a  client  to  be  of  sound  mind,  institutes  proceedings  on  his  behalf,  and 
obtains  an  order  for  him  on  an  ex  parte  application,  without  disclosing  the 
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fact  that  a  petition  in  lunacy  is  pending  against  him,  is  not  guilty  of  such 
professional  misconduct  as  to  make  him  liable  for  the  costs  on  its  being 
discharged  {In  re  Geonje  Armstrong  &  So7is,  supra  ;  but  see  Geilhujer  v.  Gibhs, 
[1897]  1  Ch.  479). 

Mutatis  mutaiidis,  the  rules  above  stated  as  to  the  considerations 
governing  the  exercise  by  the  Court  of  its  discretion  under  sec.  109,  and  the 
modes  in  which  such  discretion  may  be  exercised,  apply  to  tra\'erse  and 
supersedeas  (as  to  which,  see  article  Lunacy). 

The  words  "all  proceedings  in  the  matter  of  a  lunatic"  in  sec.  109, 
supra,  include  attendances  on  the  Master,  on  appointment  of  committees, 
the  bringing  in  of  proposals,  etc.     Charges  and  expenses  of  this  description 
are  not,  however,  allowed,  except  to  committees  of  the  estate  or  person, 
unless  under  special  circumstances  the  judge  or  Master  directs  them  to  be 
so  allowed  (K.  L.,  1892,  r.  114).     Costs  in  lunacy  are  taxed  by  and  under 
the  direction  of  the  Master  (r.  114),  and,  subject  to  the  Rules  in  Lunacy, 
the  Eides  of  the  Supreme  Court  for  the  time  being  in  force  as  to  costs  apply 
(r.   110).     As  to  procedure  on  taxation  of  costs,  see  r.  115,  R.  L.,  1892. 
Payment  of  costs  may  be  enforced  by  subpoena  (2  Dan.  Ch.  Pr.  1262),  or  by 
writ  of  ji.-fci.  or  dajit  (ibid.),  or  by  committal  under  the  Debtors  Act,  1869 
{Hewiisoii  v.  Slierwin,  1870,  L.  E.  10  Eq.  53).     An  appeal  lies  to  the  Court 
of  Appeal  without  leave  against  any  order  under  sec.  109  {In  re  Cathcart, 
[1893]  1  Ch.  466).     As  to  procedure  when  a  lunatic  dies  before  his  pro- 
perty has  been  brought  under  the  control  of  the  Court,  see  In  re  Fopham, 
1881,  29  W.  R  403.     An  order  may  be  made  for  the  payment  of  costs  out 
of  capital  where  the  allowance  for  maintenance  has  been  settled  {I71  re 
Knif/ht,  1832,  Slielf.  Zu7i.  rS3n.{e);  Stcdman  v.  Hart,  1854,  Kay,   607). 
Where  costs  have  been  ordered  to  be  paid  out  of  the  estate,  the  application 
for  taxation  and  payment  should  be  made  in  the  lunacy,  and  the  Judge  in 
Lunacy  may  restrain  proceedings  in  other  Courts  {Jones  v.  Byivater,  1832,  2 
Tyrw.  402 ;  In  re    Weaver,  1837,  2  Myl.  &  Cr.  441),  and  other  Courts  will 
take  judicial  notice  of  the  fact  {Stedman  v.  Hart,  supra).     As  to  (1)  recovery 
of  expenses  in  connection  with  pauper  lunatics,  see  article  Asylums,  vol.  i.  p. 
390  ;  (2)  costs  of  habeas  corjms  for  release  of  lunatic,  see  ibid,  at  p.  380  ;  (3)  of 
judicial  dissolution  of  partnership  on  the  ground  of  insanity,see  Jozies  v.  Welch, 
1855, 1  Kay  &  J.  765  ;  (4)  of  propounding  will  or  resisting  probate,  see  p.  481. 
The  Judge  in  Lunacy  may  order  the  costs  of  and  incident  to  the  obtaining  or 
carrying  into  effect  of  vesting  orders  to  be  paid  out  of  the  land  or  personal 
estate  or  income  thereof,  or  as  he  thinks  fit  (s.  342,  Lunacy  Act,  1890). 
For  the  cases  under  this  section,  see  Lewin  on  Trusts,  9th  ed.,  p.  1177  n.  (b), 
and  Wood  Eenton  on  Lunacy,  461,  462.     As  to  the  scale  fee  for  costs  in  the 
case  of  a  lease  at  rack-rent  of  a  lunatic's  property,  see  In  re  MGarel,  [1897] 
1  Ch.  400. 

[Authorities. — On  the  whole  subject  of  costs  in  lunacy,  see  Elmer  on 
Liuiacy,  1892;  Pope  on  Lunacy,  1892;  Archbold,  Lunacy,  1894;  Wood 
Eenton  on  Lunacy,  1896;  Johnson  on  Bills  of  Costs,  1897.] 

VIL  Appeals  fok  Costs. 

By  sec.  49  of  the  Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  no  order 
made  by  the  High  Court  of  Justice,  or  any  judge  thereof,  as  to  costs  only, 
which  by  law  are  left  to  the  discretion  of  the  Court,  is  subject  to  any 
appeal,  except  by  leave  of  the  Court  or  judge  making  such  order. 

The  Act  applies  to  divorce  appeals  {Russell  v.  Russell,  [1892]  Prob.  152  ; 
Butler  V.  Butler,  1890,  15  P.  D.  126),  and  to  an  order  of  a  judge  at 
chambers  as  to  costs  in  an  interpleader  issue  {Ilartmont  v.  Foster,  1881, 
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8  Q.  B.  D.  82),  but  not  to  an  order  as  to  costs  made  by  a  Master  in  the 
Queen's  Bench  Division  or  a  district  registrar  {Foster  v.  Echcards,  1879, 
48  L.  J.  Q.  B.  767). 

It  often  happens,  however,  that  a  decision  which  in  form  affects  costs 
only,  is  really  a  decision  on  the  merits  of  the  case,  or  on  some  matter  of 
principle,  or  implies  that  one  of  the  parties  has  been  guilty  of  misconduct. 
In  these  cases  an  appeal  is  allowed ;  e.g.  where  a  trustee  (Cotterell  v. 
Stratton,  1872,  L.  R  8  Ch.  295 ;  In  re  Chennell,  1878,  8  Ch.  D.  492 ; 
Turner  v.  Hancock,  1882,  20  Ch.  D.  303;  In  re  Isaac,  [1897]  1  Ch.  251), 
or  mortgagee  (Cotterell  v.  Stratton,  supra ;  Charles  v.  Jones,  1886,  33  Ch.  1). 
80,  explained  in  In  re  Beddoe,  [1893]  1  Ch.  555),  or  an  official  liquidator 
{In  re  Silver  Valley  Mines,  1882,  21  Ch.  D.  381)  is  refused  costs.  So 
where  a  solicitor  is  ordered  to  pay  costs  personally  {In  re  Bradford,  1883, 
15  Q.  B.  D.  635).  "  Where  the  judge's  jurisdiction  over  costs  depends  upon 
the  existence  of  some  breach  of  an  injunction,  or  misconduct,  it  seems  to  me 
that  an  appeal  lies  against  his  finding  that  there  has  been  a  breach  of  the 
injunction  or  misconduct,  even  although  he  only  inflicts  costs.  Such  a 
case  is  not,  I  think,  within  Order  65,  r.  1.  It  really  is  an  appeal 
against  the  finding  by  means  of  which  the  judge  clothes  himself  with  the 
jurisdiction  to  inflict  costs"  (per  Bowen,  L.J.,  in  Stevens  v.  Metropolita7i 
District  Rtvy.  Co.,  1885,  29  Ch.  D.  at  p.  73 ;  and  see  Witt  v.  Corcoran,  1876, 
2  Ch.  D.  69 ;  In  re  Bradford,  supra).  Thus,  if  at  the  trial  the  Court  simply 
orders  the  defendant  to  pay  the  costs  of  the  action,  an  appeal  will  lie  ;  for 
such  an  order  could  not  have  been  made  without  in  effect  deciding  that  the 
plaintiff  liad  a  good  cause  of  action,  and  that  is  therefore  the  real  question 
involved  in  the  appeal  {Dicks  v.  Yates,  1881,  18  Ch.  D.  76). 

If  an  appeal  fails  on  the  merits,  the  judgment  or  order  will  not  be 
varied  as  to  costs,  for  this  would  practically  be  allowing  an  appeal  for  costs 
only  {Harpham  v.  Shacklock,  1881,  19  Ch.  D.  p.  215).  Even  when  leave  to 
appeal  has  been  given,  the  Court  of  Appeal  (as  in  other  cases  of  discretion) 
will  not  interfere  with  the  decision  of  the  judge  below,  unless  he  has  gone 
manifestly  wrong  {Gilbert  v,  Htidlestone,  1885,  28  Ch.  D.  549 ;  Young  v. 
Thomas,  [1892]  2  Ch.  134). 

If  a  judge  who  has  tried  an  action  in  the  Queen's  Bench  Division  with 
a  jury  makes  a  special  order  under  Order  65,  r.  1,  depriving  the 
successful  party  of  costs,  an  appeal  lies  on  the  question  whether  any 
good  cause  existed,  enabling  him  to  make  such  an  order.  For  this  is  not 
an  appeal  as  to  costs,  but  as  to  his  jurisdiction  to  make  an  order  affecting 
the  costs  {Jones  v.  Curling,  1884,  13  Q.  B.  D.  262  ;  Huxley  v.  West  London 
Extension  Rwy.  Co.,  1889,  14  App.  Cas.  26). 

[Authorities. — See  lists  appended  to  divisions  I.,  IT.,  IV.,  V.,  supra, 
pp.  474,  481,  506,  507.] 

VIII.  Costs  in  Inferior  Courts. 

1.  Costs  in  City  and  Borough  Courts. — A  rule  similar  to  Order  65,  r.  1, 
prevails  in  the  Mayor's  Court  of  London  (see  the  rules  of  that  Court 
made  in  1892,  Order  8,  r.  1),  Liverpool  Court  of  Passage  {King  v. 
Hawkesworth,  1879,  4  Q.  B.  D.  371),  in  the  Salford  Hundred  Court  of 
Eecord  {Turner  v.  Heyland,  1879,  4  C.  P.  D.  432),  and  in  most  of  the 
Borough  Courts.  But  if  any  action  is  brought  in  a  Borough  Court  which 
could  have  been  brought  in  a  County  Court,  and  the  verdict  recovered  is 
for  a  less  sum  than  £10,  the  plaintiff  cannot  recover  a  greater  amount  of 
costs  than  he  would  have  been  allowed  if  the  action  had  been  brought  in  a 
County  Court  (County  Courts  Act,  1888,  s.  117).     And  the  judge  of  the 
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Borough  Court  has  no  power  to  certify  that  there  was  sufficient  reason  for 
bringing  the  action  in  his  Court,  unless  possibly  such  a  power  is  conferred 
on  him  by  some  special  Act  relating  to  his  Court.  There  are  special  Acts 
governing  the  procedure  of  the  Mayor's  Court  of  London,  the  Liverpool 
Court  of  Passage,  the  Salford  Hundred  Court  of  Eecord,  and  the  Court  of 
the  Chancellor  of  the  University  of  Oxford. 

2.  Costs  in  the  County  Court. — The  judge  of  a  County  Court  has  full 
discretion  over  the  costs  of  the  action,  whether  the  action  be  tried  with  a 
jury  or  not ;  he  is  not  restricted  by  any  provision  as  to  "  good  cause."  In 
the  absence  of  any  direction  by  the  judge,  the  costs  will  follow  the  event. 
Application  should,  however,  be  made  to  him  as  soon  as  he  has  deUvered 
judgment  for  any  special  items,  such  as  a  fee  to  counsel  for  advising  on 
evidence,  an  extra  fee  to  counsel  on  his  brief,  or  special  allowances  to 
expert  or  scientific  witnesses.  But  the  judge  has  not  the  same  unfettered 
power  to  decide  on  what  scale  the  costs  which  he  awards  shall  be  taxed. 
There  are  clear  and  precise  rules  in  the  County  Court  as  to  the  scale 
according  to  which  the  costs  are  to  be  taxed ;  and  no  variation  is,  as  a  rule, 
allowed  from  the  method  thus  prescribed,  unless  the  judge  certifies  in 
writing  that  the  action  involved  some  novel  or  difficult  point  of  law,  or 
that  the  question  litigated  was  of  importance  to  some  class  or  body  of 
persons,  or  of  general  or  public  interest  (County  Courts  Act,  1888,  s.  119). 
But  see  County  Court  Orders,  50  a,  rr.  9  and  14 

3.  Costs  of  a  Beviitted  Action. — If  an  action  be  commenced  in  the 
High  Court,  and  subsequently  remitted  to  a  County  Court,  under  either  sec. 
65  or  se3.  66  of  the  County  Courts  Act,  1888,  "  the  action  and  all  proceed- 
ings therein  shall  be  tried  and  taken  in  such  Court  as  if  the  action  had 
originally  been  commenced  therein."  It  follows  that  the  High  Court  has 
no  jurisdiction  to  make  any  order  as  to  the  costs  of  such  an  action  {Moody 
V.  Steivard,  1870,  L.  E.  6  Ex.  35 ;  Harris  &  Sons  v.  Judge,  [1892]  2  Q.  B. 
565) ;  and  that  the  power  of  the  County  Court  judge  over  costs  is  regulated 
by  sec.  113  of  the  County  Courts  Act,  1888,  and  not  by  the  Rules  of  the 
Supreme  Court,  that  is  to  say,  he  has  ab.solute  discretion  over  the  costs  of 
the  action,  whether  it  be  tried  by  a  jury  or  not.  In  the  absence  of  any 
special  direction,  the  costs  will  follow  the  event ;  the  costs  of  the  pro- 
ceedings in  the  High  Court  will  be  allowed  according  to  the  scale  in  use 
in  the  High  Court ;  the  costs  incurred  since  the  order  to  remit,  according 
to  the  County  Court  scale. 

4.  Costs  in  the  Sheriff's  Court. — It  has  now  been  decided  by  the  Court 
of  Appeal  that  the  assessment  of  damages  by  a  jury  before  an  under- 
sheriff,  upon  a  writ  of  inquiry  issuing  out  of  the  High  Court,  is  the  trial 
of  a  cause,  matter,  or  issue  in  the  High  Court  (  William  Eadam's  Microhe 
Killer  Co.  Ltd.  v.  Leather,  [1892]  1  Q.  B.  85).  Under  the  County  Courts 
Act,  1867  (30  &  31  Vict.  c.  142),  it  was  decided  that  an  under-sheriff 
executing  such  a  writ  was  a  "  judge,"  and  had  power  to  certify  for  costs  as 
required  by  that  Act  {Craven  v.  Smith,  1869,  L.  R.  4  Ex.  146) ;  although, 
of  course,  he  is  not  "a  judge  of  the  High  Court"  within  sec.  116  of  the 
County  Courts  Act,  1888  {Cox  v.  Hill,  1892,  67  L.  T.  26).  Hence  it  would 
seem  to  follow  that,  in  all  cases  outside  the  scope  of  sec.  116,  the  under- 
sheriff  presiding  over  such  an  assessment  of  damages  by  a  jury  was  "  the 
judge  by  whom  such  action,  cause,  matter,  or  issue  is  tried "  within  the 
meaning  of  Order  65,  r.  1,  and  had  therefore  power  for  good  cause 
to  deprive  the  plaintiff  of  his  costs.  If  so,  the  decision  of  Field,  J.,  at 
chambers,  in  Gath  v.  Howarth,  W.  N.,  1884,  p.  99,  is  no  longer  law. 

{^Authorities. — See  Annual  Practice ;  Annual  County  Court  Practice] 
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IX.   Costs  in  Chiminal  Proceedings. 

At  common  law  no  provision  existed  empowering  any  Court  to  direct 
the  payment,  either  out  of  pubHc  funds  or  by  the  parties,  of  the  costs  of 
any  prosecution  for  a  criminal  offence. 

The  right  to  ind enmity  for  costs  in  criminal  cases  rests  wholly  on 
the  legislation  to  be  now  descril)ed ;  and  it  is  to  be  noted  that,  from  the 
nature  of  the  proceedings,  which  are  in  support  of  public  justice  and  for  the 
protection  of  the  public  peace,  provision  is,  to  a  large  extent,  made  for 
<lef raying  the  costs  of  a  prosecution  and,  to  some  extent,  of  the  defence 
out  of  public  funds,  instead  of  applying  the  ordinary  provisions  of  civil 
proceedings  as  to  party  and  party  costs. 

1.  Sinnmary  Proceedings. — In  all  proceedings  for  offences  governed 
by  the  Summary  Jurisdiction  Acts,  the  Court  of  summary  jurisdiction 
which  tries  the  case  has  power  in  its  absolute  discretion  to  order  an 
unsuccessful  informant  or  defendant  to  pay  the  costs  of  the  successful  party 
(11  &  12  Vict.  c.  43,  s.  18).  This  power  extends  to  proceedings  to  obtain 
an  order  for  sureties  of  the  peace  (42  &  43  Vict.  c.  49,  s.  25),  and  also  to 
proceedings  on  complaint  of  a  civil  or  only  quasi-criminal  character  (see  CoM- 
I'LAINt),  but  not  to  sunnnary  trials  for  indictable  offences  (same  Act,  s.  28). 

The  costs  may  include  the  expenses  of  witnesses  as  well  as  the  fee  to 
his  solicitor  or  counsel  (if  reasonably  necessary),  and  the  Court  fees,  and  the 
constable's  fees.  The  amount  must  be  ascertained  and  fixed  by  the  justices 
themselves  (Scllicood  v.  Mount,  1841, 1  Q.  B.  726),  and  must  be  specified  in  the 
conviction  or  order  of  dismissal.  There  is  no  statutory  scale  of  costs ;  but  in 
settling  them  it  is  usual  to  have  reference  to  those  provided  for  indictable 
offences  by  the  Secretary  of  State's  Orders  (Stat.  Eules  and  Orders,  Eevised, 
vol.  ii.  p.  589 ;  St.  E.  &  0.,  1895,  p.  105 ;  St.  E.  &  0.,  1896,  p.  85).  Nor  is 
there  any  general  statutory  limit  to  the  amount  to  be  awarded.  The  highest 
order  known  is  £300,  in  a  long  prosecution  for  a  nuisance  by  brick-burning 
{Bird  V.  Kensinrjton  Vestry,  [1895]  1  Q.  B.  512).  But  where,  on  summary 
conviction,  a  fine  of  less  than  5s.  is  awarded,  the  informant  is  not  entitled 
to  any  costs,  except  under  an  express  order  of  justices ;  but  the  informant 
is  to  have  his  Court  fees  remitted,  and  may  get  an  order  to  have  the  whole 
or  part  of  the  fine  applied  towards  his  costs  (42  &  43  Vict.  c.  49,  s.  8).  In 
the  view  of  the  Home  Office  {Glen's  Summary  Jurisdiction  Acts,  6th  ed..  Gill 
and  Douglas,  p.  123),  orders  for  costs  imder  this  section  should  be  made  only 
for  special  reasons. 

Where  a  charge  is  proved,  but  is  dismissed  as  trifling,  the  Court  may 
order  the  defendant  to  pay  such  costs  as  seem  reasonable  (42  &  43  Vict, 
c.  49,  s.  16). 

Enforcement. — The  costs  awarded  on  a  conviction  are  part  of  the  sum 
adjudged  to  be  paid  l_)y  the  conviction  (42  &  43  Vict.  c.  49,  s.  49),  and  are 
recoverable  in  the  same  way  as  any  penalty  adjudged  by  the  conviction  to 
be  paid  or  recovered ;  or  if  no  penalty  is  adjudged,  then  by  distress  and  sale 
of  the  goods  of  the  person  against  whom  the  costs  are  awarded,  or  in  default 
of  distress  by  imprisonment  for  not  over  a  month,  unless  the  costs  are  sooner 
paid  (11  &  12  Vict,  c,  43,  ss.  18,  24).  Costs  awarded  on  dismissal  of  an 
information  are  recoverable  summarily  as  a  civil  debt  (42  &  43  Vict. 
c.  49,  s.  47  ;  Ex  parte  Boater,  [1893]  2  Q.  B.  146,  and  see  Complaint),  and 
leviable  by  distress  against  the  prosecutor  (11  &  12  Vict.  c.  43,  s.  26),  but 
not  enforceable  by  imprisonment. 

These  general  provisions  extend  to  prosecutions  under  Inland  Eevenue 
or  Customs  Acts  (42  &  43  Vict.  c.  49,  s.  53). 
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Besides  these  provisions,  there  are  certain  special  provisions  as  to 
certain  summary  proceedings,  which  are  not  in  strictness  of  a  criminal 
character.  In  bastardy  cases  the  Court  can  grant  costs  on  making  an  order, 
but  not  on  dismissing  a  summons  (B.  v.  Machen,  1849,  15  Q.  B.  78; 
35  &  36  Vict.  c.  65,  s.  4;  42  &  43  Vict.  c.  49,  s.  54). 

Under  the  Summary  Jurisdiction  Married  Women  Act,  1896,  the 
justices,  and  they  only,  have  power  to  make  orders  as  to  the  costs  of 
proceedings  before  them  (58  &  59  Vict.  c.  39,  s.  5  (d);  Gale  v.  James,  [1897] 
1  Q.  B.  418),  and  the  ordinary  remedies  of  married  women  as  to  the  costs 
of  matrimonial  suits  against  or  by  their  husbands  do  not  apply.  The. 
costs  in  appeals  under  the  Act  are  not  regulated  by  the  practice  of  the-. 
Crown  Office,  but  by  that  of  the  Matrimonial  Court  {Earnshaw  v.  Earnshaw,, 
[1896]  Prob.  160). 

Payment  out  of  Fublic  Funds. — Costs  incurred  in  summary  prosecutions- 
are  payable  by  statute  out  of  public  funds  in  certain  cases,  e.g.  on  prosecu- 
tions by  guardians  of  parents  for  desertion  of  or  neglect  to  maintain  their 
families  (7  &  8  Vict.  c.  101,  s.  59  ;  28  &  29  Vict.  c.  79,  s.  9),  and  a  case  of 
summary  prosecution  for  indictable  offences  (42  &  43  Vict.  c.  49,  s.  28) ; 
and  it  may  be  taken  as  a  general  rule  that  where  a  local  authority  is 
authorised  to  institute  a  summary  proceeding  it  is  also  expressly  or  impliedly 
authorised  to  charge  the  cost  to  its  corporate  funds. 

Appeals  to  Quarter  Sessions. — The  costs  of  appeals  to  Quarter  Sessions  for 
summary  convictions  or  orders  are  now  regulated  by  sec.  27  of  the  Summary 
Jurisdiction  Act,  1848,  and  by  sec.  31  (5)  of  the  Sunnnary  Jurisdiction  Act,. 
1879,  which  permits  a  Court  of  Quarter  Sessions  to  make  such  order  as 
it  thinks  just  as  to  the  costs  of  an  appeal  from  a  sunnnary  conviction  or 
order.  The  order  directs  their  payment  to  the  clerk  of  the  peace  within  a. 
certain  thne(ll  &  12  Vict.  c.  43,  s.  27), and  he  pays  them  over  to  the  person 
entitled.  If  they  are  not  paid  within  the  time  limited,  and  the  person  ordered 
to  pay  is  not  under  recognisance,  the  clerk  of  the  peace,  on  application  by  or 
on  behalf  of  the  person  entitled  to  the  costs,  and  for  a  fee  of  one  shilling, 
grants  a  certificate  of  non-payment,  on  production  of  which  to  any  justice  for 
the  same  jurisdiction  he  can  enforce  this  by  warrant  of  distress.  Where 
costs  are  ordered  against  an  appellant  who  is  under  recognisance,  the  order 
is  enforced,  if  necessary,  by  forfeiture  and  estreat  of  the  recognisance.  See 
Kecognisance.  The  Act  of  1848  superseded  all  inconsistent  provisions  as 
to  such  costs  in  prior  Acts  {R.  v.  Hellier,  1851,  17  Q.  B.  229),  but  did  not 
affect  poor  rate  appeals  {R.  v.  Huntley,  1854,  3  El.  &  Bl.  172). 

Only  part  of  Baines'  Act  (12  &  13  Vict.  c.  45)  applies  to  appeals  against 
summary  convictions  (see  s.  2,  and  47  &  48  Vict.  c.  43,  s.  4).  The  portions 
relating  to  costs  are  applicable  to  all  appeals,  and  incorporate  the  mode  of 
enforcement  under  11  &  12  Vict.  c.  43,  s.  27,  already  detailed  (see  12  &  13 
Vict.  c.  45,  s.  5) ;  but  an  alternative  procedure  for  enforcement  is  given  by 
sec.  18  of  12  &  13  Vict.  c.  45.  The  costs  of  criminal  proceedings  at  Quarter 
Sessions  otherwise  than  on  indictment  are  not  regulated  by  statute,  except 
as  above  stated,  and  in  the  case  of  incorrigible  rogues ;  the  expenses  of 
whose  sentence  at  Quarter  Sessions  may  by  5  Geo.  iv.  c.  83,  s.  9,  be  paid  out 
of  the  local  rate. 

2.  Indictable  Offences. — The  first  statutory  authority  for  payment  out  of 
public  funds  of  the  costs  of  prosecution  for  felony  was  27  Geo.  ii.  c.  3, 
s.  3,  which  authorised  payment,  on  conviction  of  fraud  or  petty  larceny  or 
other  felony,  of  the  costs  of  prosecution  out  of  the  county  rate.  By 
18  Geo.  III.  c.  19,  s.  7,  this  was  extended  to  cases  where  the  accused  was 
acquitted,  but  the  prosecution  was  properly  instituted.  The  same  Act 
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provided  for  the  expenses  of  witnesses  attending  on  recognisance  or 
subpoena.  The  present  practice  as  to  these  costs  depends  on  the  Criminal 
Law  Act,  1826  (7  Geo.  iv.  c.  64).  Under  that  Act  the  Court  may  direct 
the  costs  of  the  prosecution  to  be  paid  out  of  the  local  rate  in  the  case  of 
any  felony  (7  Geo.  iv.  c.  64,  s.  21 ;  an  exception  was  later  made  as  to  treason 
felony  by  11  &  12  Vict.  c.  12,  s.  10),  and  the  following  misdemeanours  : — 
*  Assault  with  intent  to  commit  felony,  or  *  attempt  to  commit  felony, 

*  riot,  ^  any  7nisdemeanour  for  receiving  stolen  property  knowiiig  it  to  he  stolen, 

*  riot,  *  assault  on  a  peace  officer  in  execution  of  his  duty,  or  of  any  person 
acting  in  his  aid,  *  neglect  or  breach  of  duty  as  a  peace  officer,  *  assault  in 
pursuance  of  a  conspiracy  to  raise  the  rate  of  ivages,  *  knoivingly  and  designedly 
obtaining  any  property  hy  false  pretences,  *  wilful  and  corrupt  perjury,  or 
"*  subornation  of  perjury,  or  *  wilful  and  indecent  exposure  of  the  person 
<8.  23). 

To  this  list  have  been  added  by  other  legislation  many  other  mis- 
'^demeanours,  namely : — 

Assault  on  an  officer  of  a  workhouse  or  a  relieving  officer  in  the  execu- 
tion of  his  duty  (13  &  14  Vict.  c.  101,  s.  9) ;  neglect  of  duty  by  or  inter- 
ference with  a  constable  in  executing  the  Vagrancy  Act,  1824  (5  Geo.  iv, 
c.  83,  s.  12 ;  *  conspiring  to  commit  any  felony  except  treason  felony 
(14  &  15  Vict.  c.  55,  s.  2) ;  *  conspiring  to  charge  any  person  with 
felony  or   to   indict   any  person   for  felony  (14  &  15  Vict.  c.  55,  s.  2); 

*  unlawfid  abduction  of  a  girl  under  sixteen  (14  &  15  Vict.  c.  55,  s.  2) ; 

*  carnal  knowledge  of  a  girl  between  ten  and  twelve  (14  &  15  Vict, 
o.  55,  s.  2) ;  assaulting  or  offering  violence  to  a  person  authorised  to 
■detain  him  when  found  committing  an  indictable  offence  in  the  night 
v{14  &  15  Vict.  c.  19,  s.  14);  indecent  assault  (48  &  49  Vict.  c.  69,  s.  18); 

corrupt  or  illegal  practices  at  a  parliamentary  or  municipal  election 
<17  &  18  Vict.  c.  102,  ss.  10,  13;  46  &  47  Vict.  c.  51,  s.  53;  47  &  48 
Vict.  c.  70,  s.  30;  51  &  52  Vict.  c.  41,  s.  75  ;  57  &  58  Vict.  c.  75,  s.  48); 
.and  under  the  following  Acts : — 24  &  25  Vict.  c.  94,  s.  8  {accessories) ;  c.  96, 
:S.  121  {larceny,  etc.) ;  c.  97,  s.  77  {malicious  damage) ;  c.  98,  s.  54  {forgery, 
■etc.) ;  c.  99,  s.  42  {coinage  offences)  ;  c.  100,  s.  77  {offences  against  the  person 
xxcept  common  assault) ;  the  Falsification  of  Accounts  Act,  1875  (38  &  39 
Vict.  c.  24,  s.  3) ;  the  Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict, 
c  69,  s.  18);  the  Official  Secrets  Act,  1889  (52  &  53  Vict.  c.  52,  s.  11);  the 
Public  Bodies  Corrupt  Practices  Act,  1889  (52  &  53  Vict.  c.  69,  s.  5) ;  the 
Prevention  of  Cruelty  to  Children  Act,  1894  (57  &  58  Vict.  c.  41,  s.  20) ; 
the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60,  s.  700) ;  and  the 
Larceny  Act,  1896  (59  &  60  Vict.  c.  52,  s.  1  (4)) ;  and  petty  misdemeanours, 
triable  on  indictment,  at  the  election  of  the  accused  (42  &  43  Vict.  c.  49, 
s.  17). 

The  offences  italicised  are  now  either  abolished  or  are  dealt  with  by  the 
Consolidation  Acts  of  1861  or  the  Criminal  Law  Amendment  Act,  1885. 

The  allowance  or  disallowance  of  the  costs  is  in  all  cases  in  the  discretion 
of  the  Court  of  trial,  except  in  a  prosecution  by  the  Treasury  Solicitor  for  an 
offence  against  the  coin  (24  &  25  Vict.  c.  99,  s.  42) ;  and  where  an  order  of 
a  competent  Court  has  been  made  for  a  prosecution  for  perjury  (14  &  15 
Vict.  c.  100,  s.  19),  or  for  any  offence  under  the  Debtors  Act,  1869,  or  any 
amending  Act  (including  the  Bankruptcy  Acts  of  1883  and  1890),  the 
costs  are  payable  out  of  the  local  rate,  unless  the  Court  specially  orders 
otherwise  (32  &  33  Vict.  c.  62,  s.  17). 

The  costs  are  limited  to  a  reasonable  indemnity  to  the  prosecutor  and 
witnesses  for  their  expense,  trouble,  and  loss  of  time  in  attending  the  pre- 
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liminaiy  inquiry  and  the  grand  jury  and  at  the  trial,  if  any.  The  order  for 
payment  is  made  on  the  application  of  the  prosecutor  or  the  witness,  and  the 
amount  ascertained  by  the  proper  officer  of  the  Court  in  accordance  with  the 
scale  prescribed  by  the  Secretary  of  State  under  14  &  15  Vict.  c.  55,  ss.  5,  6. 
The  regulations  on  this  subject  are  collected  in  St.  E.  &  0.,  Rev.,  vol.  ii,  p, 
589  ;  St.  R.  &  0.,  1895,  p.  105  ;  and  St.  R.  &  0.,  1896,  p.  85.  It  is  now  made 
upon  the  treasurer  of  the  administrative  county  or  borough  on  the  local  rate 
whereof  the  costs  are  to  fall,  who  must  attend  personally  or  by  deputy  at 
the  Court  to  pay  the  ordei-s  at  sight  (7  Geo.  iv.  c.  64,  ss.  24,  25,  29  ;  4  &  5 
Will.  IV.  c.  36,  s.  12 ;  51  &  52  Vict.  c.  41,  s.  67). 

The  costs  of  prosecuting  offences  in  the  Admiralty  jurisdiction  are  paid 
in  the  first  instance  out  of  the  local  rate  of  the  county  or  borough  where 
the  trial  takes  place,  but  are  repaid  out  of  moneys  provided  by  Parliament 
(57  &  58  Vict.  c.  60,  s.  701).  Under  the  Criminal  Law  Amendment  Act, 
1867,  the  provisions  of  7  Geo.  iv.  c.  64,  as  to  payment  of  witnesses  for 
the  prosecution,  were  extended  to  all  witnesses  for  the  defence  in  any 
charge  of  felony  or  misdemeanour  (except  witnesses  to  character),  who 
are  called  at  the  preliminary  inquiry  and  bound  over  to  attend  the  trial 
(30  &  31  Vict.  c.  35,  s.  5). 

The  costs  of  a  preliminary  inquiry  into  an  indictable  offence  are  thus 
regulated — 

(a)  Where  the  accused  is  comndtted  for  trial  for  any  of  the  offences 
above  specified,  the  committing  justices  can  grant  a  certificate  of  the  costs 
of  the  preliminary  inquiry  (including  the  costs  of  witnesses  called  by  the 
defendant  before  the  justices),  upon  production  whereof  the  Court  of  trial 
can  order  their  payment  as  part  of  the  costs  of  prosecution  (7  Geo.  IV. 
c.  64,  s.  22 ;  14  &  15  Vict.  c.  55,  s.  5  ;  30  &  31  Vict.  c.  35,  s.  5). 

(b)  Where  at  the  end  of  a  preliminary  inquiry  the  justices  refuse  to 
conmiit  for  any  offence  marked  *  in  the  above  list,  they  can  still  certify  for 
the  costs  of  the  preliminary  inquiry  if  the  charge  was  made  in  good  faith, 
and  in  the  case  of  a  felony  also  upon  reasonable  and  probable  grounds. 

Such  certificate  is  sent  to  Quarter  Sessions,  and  the  Court  may  order 
payment  of  the  amount  certified  if  it  is  certified  by  the  clerk  of  the  peace  as 
correct  (29  &  30  Vict.  c.  52,  continued  by  59  &  60  Vict.  c.  39).  This 
power  is  in  strictness  limited  to  the  offences  marked  with  a  star  in  the 
above  list. 

(c)  Where  an  indictable  offence  is  tried  summarily,  the  Court  of  sum- 
mary jurisdiction  can  certify  the  costs  of  the  trial  to  the  same  extent  as  if 
it  had  been  a  preliminary  inquiry,  and  the  certificate  has  the  same  effect  as 
an  order  of  the  Court  of  trial  (42  &  43  Vict.  c.  49,  ss.  27,  28). 

The  local  rate  out  of  which  these  costs  are  payable  is  now,  in  the  case  of 
an  administrative  county  or  a  borough  which  is  not  a  county  borough,  the 
county  rate  ;  in  a  county  borough,  the  borough  rate ;  or  in  places,  if  any, 
not  subject  to  either  rate,  the  poor  rate  (7  Geo.  iv.  c.  64,  ss.  24,  25; 
42  &  43  Vict.  c.  49,  s.  49;  51  &  52  Vict.  c.  .41,  ss.  35-39). 

There  is  a  concurrent,  but  it  is  believed  superseded,  provision  in  sec.  169 
of  the  Municipal  Corporations  Act,  1882,  as  to  costs  in  boroughs.  Where 
cases  arising  in  the  county  of  a  city  or  town  are  tried  in  an  adjoining 
county  (under  38  Geo.  III.  c.  52  ;  51  Geo.  iir.  c.  100),  the  costs  of  the 
prosecution  fall  on  the  city  or  town  if  it  be  a  county  borough.  See 
CERTiOKAia.  Provision  is  made  for  reimbursing  the  local  rate  out  of  the 
Local  Taxation  Grants  (q.v.). 

Guardians  of  the  poor  are  also  allowed  to  charge  to  the  poor  rate  or 
common   fund  the  expense  of  certain   prosecutions  undertaken  by  them 
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with  respect  to  children  (24  &  25  Vict.  c.  100,  s.  73 ;   57  &   58  Vict. 
c.  41,  s.  21). 

The  costs  of  conveying  a  defendant  to  prison  are  payable  by  him  if  ho 
has  means  (3  Jac.  i.  c.  10) ;  if  not,  they  were  paid  out  of  the  county  or 
borough  rate,  or  in  Middlesex  out  of  the  poor  rate  (27  Geo.  ii.  c.  3,  s.  1 ; 
11  &  12  Vict.  c.  42,  s.  26) ;  but  they  are  now  defrayed  as  part  of  the  main- 
tenance of  prisoners  in  a  prison  under  the  Prison  Act,  1877. 

Costs  'payable  ly  Defendant. — Under  the  Forfeitures  Act,  1870  (33  &  34 
Vict.  c.  23,  s.  3),  power  was  given  to  order  payment  by  a  person  convicted 
of  treason  or  felony  of  the  whole  or  part  of  the  costs  of  his  prosecution. 
The  payment  is  enforced  either  out  of  any  money  found  on  the  accused 
when  arrested,  or  in  the  same  way  as  judgment  in  a  civil  action.  In  the 
case  of  felony,  until  the  costs  are  paid  by  or  recovered  from  the  felon,  they 
are  provided  for  out  of  the  local  rate,  with  a  provision  as  to  reimbursement. 
Similar  provision  is  made  (48  &  49  Vict.  c.  69,  s.  18)  as  to  indecent  assault 
and  misdemeanour  indictable  under  the  Criminal  Law  Amendment  Act, 
1885,  and  as  to  assaults  generally  (24  &  25  Vict.  c.  100,  ss.  74,  75),  in  the 
latter  case  enforceable  by  imprisonment  on  failure  to  pay  the  costs. 

On  an  indictment  for  nuisance  by  non-repair  of  a  highway,  the 
defendant  may  be  ordered  to  pay  the  costs  of  tlie  prosecution  if  the  defence 
is  frivolous  and  vexatious  (5  &  6  Will.  iv.  c.  50,  s.  98).  There  is  also  power 
to  make  a  defendant  pay  costs  on  indictment  for  causing  a  nuisance  by 
improper  construction  or  negligent  user  of  certain  kinds  of  furnaces  (1  &  2 
Geo.  IV.  c.  41,  ss.  1-3). 

Costs  payable  by  Prosecutor. — The  Court  can  order  a  private  prosecutor 
to  pay  the  defendant's  costs  in  the  following  cases  : — 

(1)  When  a  magistrate  has  refused  to  commit  for  trial  for  an  offence 
within  the  Vexatious  Indictments  Act,  1859,  and  the  prosecutor  is  bound 
over  under  that  Act,  and  the  defendant  is  ultimately  acquitted  (22  &  23 
Vict.  c.  19  ;  30  &  31  Vict.  c.  35,  s.  2) ; 

(2)  On  an  unsuccessful  prosecution  for  a  corrupt  practice  at  a  parlia- 
mentary or  municipal  election  (17  &  18  Vict.  c.  102,  s.  12).  The  costs  in 
each  case  are  taxed  by  the  proper  officer  of  the  Court  of  trial,  and  enforced 
in  the  same  way  as  a  judgment  of  the  High  Court, 

Costs  of  an  Indictment  for  Libel. — In  the  case  of  an  indictment  by  a 
private  prosecutor  for  the  publication  of  a  defamatory  libel,  if  judgment 
shall  be  given  for  the  defendant,  he  shall  be  entitled  to  recover  his  costs 
from  the  prosecutor  (6  &  7  Vict.  c.  96,  s.  8).  Such  costs  must  first  be  taxed 
by  the  proper  officer  of  the  Court  before  which  the  said  indictment  is  tried ; 
and  this  should  be  done  before  the  next  commission  of  assize  issues,  if  the 
case  was  tried  at  the  assizes,  else  the  clerk  of  assize  will  be  functus  ojflcio  ; 
his  taxation  cannot  be  reviewed  by  the  Queen's  Bench  Division  {B.  v. 
Newhouse,  1853,  22  L.  J.  Q.  B.  127).  No  special  order  to  tax  is  necessary 
{B.  V.  Sidly,  1848,  12  J.  P.  536).  But  unless  the  indictment  has  been 
removed  into  the  Queen's  Bench  Division,  there  is  no  way  of  issuing 
execution  for  such  costs  ;  they  must  be  recovered  therefore  by  an  ordinary 
action  at  law  {Bichardson  v.  Willis,  1873,  L.  R  8  Ex.  69).  If  the  grand 
jury  throw  out  the  bill,  the  Court  has,  unfortunately,  no  power  to  give  the 
defendant  his  costs  ;  this  is  a  casus  omissus  in  drafting  sec.  8  of  Lord 
Campbell's  Act  (B.  v.  Murry,  1893,  57  J.  P.  136). 

So,  if  a  defendant  pleads  a  justification  and  the  issue  be  found  for  the 
prosecutor,  the  prosecutor  may  recover  from  the  defendant  the  costs  which 
he  has  sustained  by  reason  of  such  plea,  whatever  be  the  result  of  any  other 
issue  (6  &  7  Vict.  c.  96,  s.  8).     But  this  section  does  not  apply  to  Crown 
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prosecutions,  or  to  anj  proceedings  for  blasphemous,  obscene,  or  seditious 
libels.  And  there  is  no  provision  enabling  a  prosecutor  to  recover  the 
general  costs  of  the  prosecution.  If,  however,  a  fine  be  imposed  on  the 
defendant  as  part  of  his  sentence,  the  prosecutor  may  sometimes,  by 
memorialising  the  Treasury,  obtain  a  portion  of  the  tine  towards  the 
payment  of  his  costs. 

3.  Costs  of  a  Criminal  Information. — Every  criminal  information  is  a 
proceeding  in  the  Queen's  Bencli  Division.  But  the  Eules  of  the  Supreme 
Court  do  not  apply  to  criminal  proceedings  on  the  Crown  side  of  that 
Division  (Order  68,  r.  1) ;  nor  does  the  Judicature  Act  of  1890  (see  sec.  4). 
Hence  the  former  practice  remains  unchanged,  subject  only  to  the  Crown 
Ottice  Itules  of  1886.  The  trial  must  take  place  within  one  year  after  issue 
joined  ;  and  if  not,  or  if  the  prosecutor  enters  a  nolle  prosequi,  the  Court,  on 
motion  for  the  same,  may  award  the  defendant  his  costs  to  the  amount  of 
the  recognisance  entered  into  by  the  prosecutor  on  filing  the  information. 
So,  too,  the  Court  may  on  motion  award  the  defendant  his  costs  to  the  same 
amount,  if  he  be  acquitted,  unless  the  judge  at  the  trial  certifies  that  there 
was  reasonable  cause  for  the  information  (Crown  Office  Eules,  1886,  r.  49). 
But  this  rule  does  not  apply  to  an  information  by  a  private  prosecutor  for 
the  publication  of  any  defamatory  libel.  If  judgment  be  given  for  the 
defendant  on  such  an  information,  he  will  be  entitled  to  recover  from  the 
prosecutor  the  whole  of  the  costs  whicli  he  has  sustained  by  reason  of  such 
information  (ibid.  r.  50).  And  the  judge  at  the  trial  cannot  in  this  case 
deprive  the  successful  defendant  of  his  costs,  by  certifying  that  there  was 
reasonable  cause  for  the  information  (R.  v.  Latimer,  1850,  15  Q.  B.  1077  ; 
20  L.  J.  Q.  B.  129).  The  Master  of  the  Crown  Office  taxes  the  costs  under 
a  side-bar  rule ;  and  he  may  allow  costs  incurred  by  the  defendant 
previously  to  the  filing  of  the  information  {R.  v.  Steel  and  Others,  1876, 
2  Q.  B.  D.  37).  On  such  taxation,  execution  issues  in  the  ordinary  way 
{R.  V.  Latimer,  supra).  There  is  no  power,  however,  to  condemn  the 
defendant  to  pay  the  costs  of  the  prosecution,  if  he  be  convicted  or  plead 
guilty,  unless  indexed  he  files  a  special  plea  of  justification  under  Lord 
Campbell's  Act,  in  which  case  he  will  have  to  pay  the  costs  incurred  by 
reason  of  that  plea  (6  &  7  Vict.  c.  96,  s.  8 ;  Crown  Office  Eules,  1886,  r.  50 ; 
and  see  ante,  p.  516). 

[Authorities. — See   Euss.  on  Crimes,  1896 ;    Archbold,    Criminal   Law, 
1894;  Stone,  Justices  Manual,  1895  ;  Odgers  on  Libel,  3rd  ed.] 


Cottag'e. — A  cottage  has  been  defined  as  "a  little  house  without 
land  to  it "  (Co.  Litt.  56  b).  "  By  the  grant  of  a  cottage  doth  pass  a  little 
dwelling-house  that  hath  no  land  belonging  to  it "  (Shep.  Touch.  94).  In 
Tfoc  d.  Hubbard  v.  Hubbard,  1850,  20  L.  J.  Q.  B.  61,  a  testator  devised  to 
his  son  D.  H.  "  all  these  two  cottages,  the  one  occupied  by  my  son  John 
Hubbard,  and  the  other  occupied  by  my  granddaughter."  The  premises 
occupied  by  John  Hubbard  and  the  granddaughter  w^ere  rooms  partitioned 
orf",  and  had  separate  entrances  from,  larger  cottages;  and  it  was  held 
that  these  rooms  fulfilled  the  terms  of  the  devise,  and  consequently  that 
these  only,  and  not  the  whole  of  the  cottages  of  which  they  had  been  part, 
passed  to  the  devisee. 

The  word  " cottage"  in  Part  III.  of  the  Housing  of  the  Working  Classes  Act, 
1890,  may  include  a  garden  of  not  more  than  half  an  acre,  provided  that  the 
estimated  annual  value  of  such  garden  does  not  exceed  £3  (s.  53).  "  Cottage  " 
is  also  used  in  the  Allotment  Acts,  but  no  definition  of  the  word  is  given. 


518  COTTON  CLOTH  FACTOEIES 

By  31  Eliz.  c.  7,  the  erection  of  cottages  outside  towns,  except  in  certain 
specified  cases,  was  entirely  prohibited,  unless  at  least  four  acres  of  land, 
the  freehold  of  the  owner  of  the  cottage,  adjoined  and  were  continually 
occupied  with  the  cottage.  This  statute  remained  in  force  till  1775,  when 
it  was  repealed  by  15  Geo.  ill.  c.  32. 


Cotton  Cloth  Factories. — Processes  incident  to  the  manu- 
facture of  cotton  can  only  be  carried  on  subject  to  the  restrictions  pre- 
scribed by  the  Factory  Acts  for  observance  in  textile  factories  (see  Factory). 
But  a  special  Act  was  passed  in  1889  (52  &  53  Vict.  c.  62),  applying  to 
cotton  cloth  factories,  which  expression  is  defined  to  mean  "  any  room, 
factory,  shed,  or  workshop,  or  any  part  thereof,  in  which  the  weaving  of 
cotton  cloth  is  carried  on."  By  the  Factory  Act,  1895,  58  &  59  Vict.  c.  37, 
s.  31,  the  Cotton  Cloth  Factories  Act,  1889,  was  applied  to  every  textile 
factory  in  which  atmospheric  humidity  is  artificially  produced  by  steaming 
or  other  mechanical  appliances,  unless  such  factory  is  already  subjected  by 
the  Home  Secretary  to  special  rules  as  being  dangerous  or  injurious  to 
health. 

The  Act,  therefore,  now  applies  to  all  textile  factories  in  which 
there  is  or  may  probably  be  an  excess  of  moisture,  deleterious  to  the 
constitutions  of  the  workpeople  employed  in  it.  It  is  directed  to 
preventing  any  such  excess  of  humidity.  A  schedule  is  enacted  pre- 
scribing the  amount  of  moisture  per  cubic  foot  of  air  permissible. 
This  varies  according  to  the  temperature  existing  in  the  factory  (s.  5). 
The  schedule  may  from  time  to  time  be  repealed  or  altered  by  the 
Home  Secretary,  subject  to  the  approval  of  Parliament  (s.  6).  The  moisture 
and  temperature  are  to  be  ascertained  by  observing  standardised  wet  and 
dry  bulb  thermometers,  which  are  to  be  kept  in  the  factory,  and  the  read- 
ings recorded  twice  in  every  working  day  (s.  7).  Where  humidity  is 
artificially  produced,  notice  thereof  must  be  given  in  writing  to  the  chief 
inspector  of  factories  (s.  8),  and  the  factory  must  then  be  visited  at  least 
once  in  every  three  months  by  a  factory  inspector,  who  must  specially 
examine  into  and  report  upon  the  temperature,  humidity,  ventilation,  and 
quantity  of  fresh  air  in  the  factory  (s.  10).  In  all  such  factories  arrange- 
ments must  be  made  and  maintained,  to  the  satisfaction  of  the  factory 
inspector  for  the  district,  for  admitting  at  least  600  cubic  feet  of  fresh  air 
per  hour  for  each  person  employed  therein  (s.  9). 

In  case  of  a  contravention  of,  or  non-compliance  with,  any  of  the  pro- 
visions of  the  Act,  the  inspector  is  to  give  the  occupier  of  the  factory 
notice  in  writing  of  the  acts  or  omissions  constituting  the  contravention  or 
non-compliance.  If  such  acts  or  omissions  are  continued  or  not  remedied, 
or  are  repeated  within  twelve  months  after  such  notice  has  been  given,  the 
occupier  becomes  liable  to  substantial  penalties,  the  minimum  being  £5 

If  the  production  of  humidity  by  artificial  means  in  a  factory  ceases,  the 
occupier  may  give  notice  in  writing  of  such  cessation ;  and  from  the  date  of 
such  notice,  and  so  long  as  humidity  is  not  artificially  produced  in  a  factory, 
the  special  provisions  of  the  Act  do  not  apply  (s.  11).  It  would  then  be 
subject  to  the  ordinary  provisions  applicable  to  all  textile  factories. 

Cotton  lYIarkS. — The  registration  of  trade  marks  for  cotton 
goods  was  formerly  subject  to  special  rules,  which  are  now  repealed  (see,  as     i 
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to  them,  Orr-Eiving  v.  The  Registrar  of  Trade  Marks,  1877,  4  App,  Cas.  479  ; 
Sebastian  on  Trade  Marks,  3rd  ed.,  p.  548).  The  only  special  rule  now 
affecting  it  is  the  rule  (r.  13)  requiring  four,  instead  of  two,  representations  of 
the  mark  to  accompany  an  application  to  register.  A  special  branch  office 
of  the  Trade  Marks  Eegister  is  maintained  in  Manchester  (address,  "  The 
Comptroller,  Manchester  Trade  Marks  Branch,  48  Eoyal  Exchange,  Man- 
chester "),  principally  for  the  registration  of  cotton  marks,  and  the  Chancery 
Court  of  the  County  Palatine  has  co-ordinate  jurisdiction  with  respect  to 
marks,  the  registration  whereof  is  applied  for  in  Manchester  (Patents,  etc., 
Act,  1888,  s.  26). 


Council,  General  lYIedical.— See  Medical  Practitioner. 


Counsel  or  Procure. — A  person  who  counsels  or  procures  the 
commission  of  an  offence,  (1)  if  it  be  treason  or  misdemeanour,  is  a 
principal  offender ;  (2)  if  it  be  felony,  is  an  accessory  before  the  fact. 
See  Abettor  ;  Accessory. 


Count  in  Declaration. — Formerly  the  pleading  in  whicb 
the  plaintiff  in  personal  actions  stated  his  cause  of  action  against  the 
defendant  was  called  the  "  declaration "  (see  Declaration),  and  each 
separate  cause  of  action  in  the  declaration  was  termed  a  "  count,"  from 
the  French  word  conte,  a  narrative. 

In  the  case  of  simple  contracts  resulting  in  mere  debts,  certain 
concise  forms  of  counts  were  generally  used,  which  were  described  as 
common  counts  or  common  indehitatus  counts.  These  counts  stated  the 
cause  of  action  by  a  general  description,  and  were  supplemented  by 
particulars  of  demand  (BuUen  and  Leake,  Precedents  of  Pleading,  3rd  ed.,. 
p.  35).  Counts  which  stated  the  cause  of  action  more  fully  were  called 
special  counts  {ibid.). 

At  one  time  counts  in  actions  on  contracts  could  not  be  joined  in  the 
same  declaration  with  counts  in  actions  for  torts,  and,  with  certain 
exceptions,  counts  in  one  species  of  action  could  not  be  joined  with  counts 
in  another  (1  Chitty  on  Pleading,  7th  ed.,  p.  223),  but  these  restrictions 
were  removed  by  the  Common  Law  Procedure  Act  of  1852  (15  &  16  Vict. 
c.  76,  s.  41),  and  the  joinder  of  causes  of  action  is  now  regulated  by  the 
Kules  under  the  Judicature  Acts  (see  E.  S.  C,  Order  18).  Lender  these 
Eules  the  modern  statement  of  claim  is  substituted  for  the  old  form  of 
declaration ;  and  though  counts  are  thus  practically  abolished,  they  are, 
to  some  extent,  replaced  by  the  rule  which  provides  that  where  the  plaintiff 
seeks  relief  in  respect  of  several  distinct  claims  or  causes  of  complaint 
founded  upon  separate  and  distinct  grounds,  they  shall  be  stated,  as  far  as 
may  be,  separately  and  distinctly  (E.  S.  C,  Order  20,  r.  7). 


Count  in  Indictment. — In  preparing  an  indictment,  it  is 
necessary  to  state  each  charge  made  in  a  separate  clause,  called  a  count 
{conte).  A  count  which  contains  allegations  as  to  the  commission  of  more 
than  one  offence  is  bad  for  duplicity,  if  the  objection  is  taken  before  verdict 
(Archb.  Cr.  PL,  21st  ed.,  74).  Where  it  is  uncertain  whether  the  facts  to 
be  proved  will  in  law  constitute  one  offence  or  another,  it  is  usual  to 
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insert  sufficient  counts  to  specify  in  terms  of  Act  all  the  alternative  offences 
of  which  it  is  possible  the  evidence  may  justify  conviction,  where  such 
offences  can  be  lawfully  joined  in  the  same  indictment  (see  Joinder). 

In  form  a  count  in  an  indictment  differs  from  a  count  in  a  declaration 
under  the  common  law  system  of  pleading,  mainly  by  its  commencement : 
"  The  jurors  for  our  lady  the  Queen  "  {i.e.  the  grand  jurors)  "  on  their  oath 
present  that,"  and  in  the  formal  conclusion  :  "  Against  the  form  of  the 
statute  or  statutes  in  that  case  made  and  provided,  and  against  the  peace 
of  our  sovereign  lady  the  Queen,  her  crown  and  dignity."  In  second  or 
subsequent  counts  the  form  l)egins :  and  the  "  jurors  aforesaid,  on  their 
oath  aforesaid,  do  for  the  present,"  etc.  It  also,  consequently,  differs  from 
civil  proceedings  in  that  strictly  counts  cannot  be  struck  out,  being  the 
presentment  of  a  grand  jury  and  not  under  the  direct  control  of  the 
parties,  nor  amended,  except  under  special  statutory  provision.  See 
further.  Pleading  in  Criminal  Cases. 


Countcr-CIaim.— See  Defence  and  Countek-Claim ;  Set-Off. 


Counler-Deed. — A  secret  deed  which  annuls  or  alters  a  public 
writing  or  act. 


Counterfeit,  Counterfeiting  {Contre  fait,  Contra  facere). 
See  Coin  ;  Forgery. 


Counterfeit  IVIark. — Sec.  2  of  the  Gold  and  Silver  Wares 
Act,  1844,  makes  it  felony  to  mark  with  any  forged  or  counterfeit  die 
-any  gold  or  silver  ware.  [See  also  Coin;  Merchandise  Marks;  Trade 
Marks.] 


Countermark. — An    additional    mark   put    on    goods    already 
marked,  for  greater  security. 


Counter-Notice.— By  sec.  92  of  the  Lands  Clauses  Act,  1845, 
no  party  is  obliged  to  sell  or  convey  to  the  promoters  of  an  undertaking  a 
part  only  of  his  house,  building,  or  manufactory,  if  he  is  willing  and  able  to 
sell  the  whole  thereof.  If  desirous  of  availing  himself  of  this  provision,  the 
party  must  give  what  is  called  a  counter-notice  to  the  promoters,  calling 
upon  them  to  take  the  whole  of  such  house,  etc.  This  should  specify  the 
premises,  but  need  not  be  in  any  particular  form  ;  a  verbal  notice  has  been 
held  sufficient  {Binney  v.  Hammersmith  and  City  Rivy.  Co.,  1863,  8  L.  T.  161). 
It  need  not  be,  but  usually  is,  served  within  twenty-one  days  after  service  of 
the  notice  to  treat  (see  Notice  to  Treat).  Its  effect  is  to  suspend  the  notice 
to  treat  until  the  counter-notice  is  accepted  by  tbe  promoters;  when  so 
accepted,  the  relation  of  vendor  and  purchaser  is  created  as  to  the  whole 
house  or  other  building  {Sclwmige  v.  London  and  Blackv: all  Rwy.  Co.,  1855,  24 
L.  J.  Ch.  405) ;  but  the  promoters  may,  on  receiving  it,  abandon  their  notice 
to  treat  altogether  {King  v.  Wycombe  Ewy.  Co.,  1860,  28  Beav.  104).  See 
Cripps,  Laiv  of  Compensation,  3rd  ed.,  pp.  42  ct  seq. 


COUNTEEPAET  521 

Counterpart. — A  counterpart  of  a  deed  is  tlie  duplicate  or 
facsimile  executed  by  a  person  other  than  the  grantor  (2  Black.  Com.  296). 
Of  the  two  instruments  each  is  alternately  primary  evidence  as  against  the 
party  executing  it  and  those  in  privity  with  him,  and  secondary  evidence 
of  the  contents  of  the  other  part  (Taylor,  Ev.  s.  420).  Thus  in  an  action  to 
recover  possession  of  premises  upon  a  forfeiture,  the  landlord  may,  in  order 
to  prove  his  right  of  re-entry,  put  in  evidence  the  counterpart  in  his  own 
possession,  even  without  giving  his  opponent  notice  to  produce  the  lease  {Roe 
v.  Davis,  1806,  7  East,  363).  So,  in  default  of  production  of  a  counterpart  of 
conveyance  executed  l)y  the  purchaser  of  lands,  after  due  search  made  for 
such  counterpart  l)y  the  representatives  of  the  vendor,  secondary  evidence 
of  the  conveyance  by  the  purchaser  is  admissible  (  Witham  v.  Vane,  1883, 
32  W.  E.  617  (H.  L.),  more  fully  reported  in  Challis  on  Real  Property,  App. 
at  pp.  401  et  seq.).  In  the  event  of  conflict  between  a  deed  and  its  counter- 
part, the  general  rule  is  that  the  former  will  prevail  over  the  latter  (Shep. 
Touch.  53).  But  this  only  applies  where  the  difference  is  between  the  deed, 
consistent  in  itself,  and  the  counterpart,  and  not  where  the  discrepancy 
between  the  two  arises  from  the  deed  having  inconsistent  clauses  {Burchell 
v.  Clark,  1876,  2  C.  V.  D.  88).  Nor  does  it  apply  as  between  instruments 
of  demise  and  their  duplicates  which  are  not  under  seal  {Inglehy  v.  Slack, 
1890,  6  T.  L.  E.  284). 

The  counterpart  of  any  instrument  chargeable  with  any  duty  requires 
the  same  stamp  as  the  original  instrument  where  such  duty  does  not 
amount  to  five  shillings,  and  five  shillings  in  any  other  case.  With  the 
exception  of  the  counterpart  of  an  instrument  chargeable  as  a  lease,  such 
counterpart  not  being  executed  by,  or  on  behalf  of,  any  lessor  or  grantor, 
the  counterpart  of  an  instrument  chargeable  with  duty  is  not  to  be  deemed 
duly  stamped  unless  it  is  stamped  as  an  original  instrument,  or  unless  it 
appears  by  some  stamp  impressed  thereon  that  the  full  and  proper  duty 
has  been  paid  on  the  original  instrument  (Stamp  Act,  1891,  s.  72,  and  1st 
Sched.).  A  lessee  who  executes  a  counterpart  cannot  impeach  its  validity 
on  the  ground  of  the  original  lease  not  having  been  properly  stamped  {Paul 
V.  Meek,  1828,  2  Y.  &  J.  116) ;  hence  a  lessor  suing  his  lessee  and  producing 
an  instrument  bearing  a  counterpart  stamp  may  prove  its  execution  by  the 
lessee  without  proving  execution  of  the  lease  by  himself  {Hvghes  v.  Clark, 
1851,  10  C.  B.  905;  Houghton  v.  Koenig,  1856,  18  C.  B.  235). 

The  counterpart  of  a  lease  being  for  the  security  of  the  landlord,  the 
ordinary  rule  throwing  liability  upon  the  lessee  for  the  expense  of  preparing 
a  lease  does  not  extend  to  the  counterpart,  nor  does  it  make  any  difference 
that  the  agreement  between  the  parties  expressly  stipulates  for  the  cost  of 
the  lease  being  borne  by  the  lessee  {Jennings  v.  Major,  1837,  8  Car.  &  P.  61). 
Consequently  the  latter  is  entitled  to  deduct  the  cost  of  the  counterpart 
from  the  amount  which,  according  to  tlie  scales  relating  to  leases  under 
the  General  Order  made  in  pursuance  of  the  Solicitors'  Eemuneration 
Act,  1881,  the  landlord's  solicitor  is  entitled  to  charge  "for  preparing, 
settling,  and  completing  lease  and  counterpart "  {In  re  Negus,  [1895] 
1-Ch.  73). 

Attestation  cannot  be  claimed  by  the  lessor  of  tlie  counterpart  of  a  lease 
executed  by  the  lessee  {Borradaile  v.  Smart,  1857,  5  W.  E.  270). 

The  object  of  a  counterpart  being  to  place  all  the  parties  to  an  instru- 
ment in  possession  of  the  best  evidence  relating  to  it,  the  absence  of  a 
counterpart  has  often  given  rise  to  difficulties,  to  overcome  which  an  equit- 
able principle  lias  been  brought  in  and  worked  out  by  the  Courts  of  common 
law.     It  has  been  laid  down  that  in  such  a  case  a  trust  may  be  implied  on 
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the  part  of  the  person  who  holds  the  original  document,  to  the  effect  that 
he  should  produce  it  for  the  inspection  of  another  having  a  common  interest 
in  the  document,  as  forming  the  basis  of  an  action  {Brown  v.  Liell,  1885,  16 
Q.  B.  D.  229).  This  applies  where  a  deed  is  executed  without  counterpart 
{Blakey  v.  Porter,  1808,  1  Taun.  386),  or  where  the  counterpart  is  not  to  be 
found  {Doe  v.  Slight,  1832,  1  Dowl.  163),  or  where  a  memorandum  has  been 
subsequently  indorsed  on  the  deed,  but  not  on  the  counterpart  {Mayor  of 
Arundel  v.  Holmes,  1839,  8  Dowl.  P.  C.  118). 


Counter  Roll  {Contra  rotulus). — A  counter  roll  was  a  roll  kept  by- 
one  official  as  a  check  or  control  on  the  acts  and  intromissions  of  another, 
e.g.,  in  the  receipt  department  of  the  Exchequer  by  a  sheriff  of  things  belong- 
ing to  the  office  of  a  coroner.  In  this  sense  it  is  correlative  to  controller 
{contrarotulator).  The  sheriff's  duty  to  keep  these  counter  rolls  was  created 
by  3  Edw.  i.  c.  10,  1275,  and  the  sheriff  seems  to  have  been  bound  to  lay 
before  the  justices  in  eyre  either  these  counter  rolls  or  transcripts  of  the 
material  portions  of  the  coroner's  records  as  to  offences  and  estreats  (see  9 
Seld.  Soc.  Publ.  pp.  xi-xiv). 


CountersigTI. — A  signature  placed  alongside,  or  in  addition  to, 
another  signature  for  the  purpose  of  authentication  or  confirmation.  In 
the  case  of  most  orders  issuing  from  the  Crown,  countersignature  by  a 
minister  is  necessary ;  for  example,  under  the  Great  Seal  Act,  1884,  it  is 
provided  that  warrants  under  Her  Majesty's  sign  manual,  "  countersigned 
by  the  Lord  Chancellor,  or  by  one  of  Her  Majesty's  principal  Secretaries  of 
State,  or  by  the  Lord  High  Treasurer,  or  two  of  the  Commissioners  of 
Her  Majesty's  Treasury,  shall  be  a  necessary  and  sufficient  authority  for 
passing  any  instrument  under  the  Great  Seal  of  the  United  Kingdom" 
(s.  2). 

The  result  of  affixing  such  countersignature  is  to  make  the  minister 
doing  so  responsible  for  the  particular  act  of  the  Crown.  (See  Dicey, 
Law  of  the  Constitution,  5th  ed.,  ch.  xi. ;  Anson,  Law  and  Custom  of  the 
Constitution,  Part  IL,  2nd  ed.,  pp.  49  et  seq.) 

The  countersignature  of  some  person  is  rendered  essential  by  statute  in 
certain  cases  to  the  validity  of  various  orders.  For  example,  under  the 
Municipal  Corporations  Act,  1882,  s.  141,  orders  for  payments  of  money 
out  of  borough  funds  have  to  be  signed  by  three  members  of  the  council, 
and  countersigned  by  the  town  clerk ;  similarly  under  the  Local  Government 
Act,  1888,  s.  80,  orders  for  payments  out  of  the  county  fund  have  to  be 
signed  by  three  members  of  the  finance  committee,  and  attested  by  the 
countersignature  of  the  clerk  of  the  council. 


Counting  House  of  the  Queen's   Household.— 

Another  name  for  the  Board  of  Green  Cloth  {q.v.)  (over  which  the  Lord 
Steward  presides),  where  the  accounts  of  the  royal  household  are  dealt  with 
(Coke,  Institutes,  iv.  ch.  xix.  ;  and  article  on  "  Eoyal  Household  "  in  Encycl. 
Brit.  vol.  xxi.). 


Country  Agent;    Country  Solicitor.  —  See  Agency 
Teems;  Solicitok. 
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Country,  Custom  of.— See  Custom. 


County. — History. — A  sliire  was  in  Anglo-Saxon  days  any  portion 
of  England  which  was  cut  off  from  the  rest  for  separate  administration.  At 
the  head  of  each  shire  was  an  ealderman  or  earl,  who  was  originally 
appointed  by  the  Witenagemote ;  and  when  the  earl  came  to  be  too  great  a 
personage  to  attend  to  the  details  of  local  government,  and  especially  to  fiscal 
matters,  a  sheriff  {shire-reeve=Q,o\\vitj  steward)  was  appointed  by  the  king 
to  preside  over  the  shire-moot  (county  meeting),  to  proclaim  the  king's 
dues,  and  to  dispose  of  all  petty  lawsuits,  civil  and  criminal  (see  Sheriff). 
The  bishop  also  had  some  share  in  the  administrative  business  of  the 
county.  After  the  Norman  Conquest  the  earl  became  a  count  {comes,  the 
companion  and  friend  of  the  king) ;  the  shire  became  a  county  (eomi- 
tatus) ;  and  the  shire-moot,  or  County  Court  (which  under  Edgar 
met  only  twice  a  year),  became  a  monthly  gathering.  Henry  I.  sent 
his  judges  to  the  County  Courts  to  hear  and  decide  revenue  cases. 
Henry  ii.  instructed  his  justices  on  circuit  to  try  all  important 
cases,  civil  or  criminal,  in  the  shire  Courts,  thus  at  once  preventing  the 
feudal  lords  from  setting  up  private  Courts  of  justice  of  their  own,  as  in 
France,  and  also  curbing  the  power  of  the  sheriffs.  By  the  Assize  of 
Clarendon  (1166)  all  landholders  were  obliged  to  attend  the  County  Court 
twice  a  year  to  meet  the  king's  justices.  This  was  the  origin  of  the  county 
assizes. 

Area. — The  counties  seem  at  first  to  have  varied  in  number  and  size ; 
and  their  ])oundaries  were  indefinite  and  fluctuating,  especially  on  the 
Welsh  marches.  But  by  the  reign  of  Henry  viii.,  England  and  Wales  were 
definitely  mapped  out  into  fifty-two  counties.  But  Yorkshire  has  three  ridings, 
Lincolnshire  has  three  parts  (the  parts  of  Holland,  of  Kesteven,  and  of 
Lindsey),  and  Suffolk  and  Sussex  have  each  an  eastern  and  a  western 
division ;  and  each  of  these  ridings,  parts,  and  divisions  is  for  purposes  of 
local  government  a  separate  county.  To  these  must  be  added  the  Isle  of 
Ely,  the  Soke  of  Peterborough,  and  the  newly-created  county  of  London, 
bringing  the  number  up  to  sixty-one.  There  are  also  sixty-one  county 
boroughs,  so  that  we  arrive  at  a  total  of  a  hundred  and  twenty-two  adminis- 
trative counties  now  in  England.  Every  county  is  for  judicial  purposes 
subdivided  into  petty  sessional  divisions.  The  justices  in  Quarter  Sessions 
{q.v.)  have  power  under  9  Geo.  iv.  c.  43,  to  rearrange  and  adjust  the 
boundaries  of  these  divisions. 

Officers. — The  most  ancient  of  the  still  existing  officers  of  a  county  are 
the  sheriff  and  the  coroner.  By  the  Statute  14  Edw.  iii.  c.  7,  the  office  of 
sheriff  was  made  annual.  It  is  an  unpaid  office ;  but  the  person  chosen  is 
liable  to  a  heavy  fine  if  he  refuses  to  serve.  The  office  of  coroner  is  said  to 
date  back  to  the  reign  of  King  Alfred ;  and  in  spite  of  his  name  he  was 
always,  apparently,  elected  ])y  the  freeholders  of  the  county  (see  Cokoner). 
Lords-lieutenant  were  first  appointed  by  Henry  viii.  Their  duties  origin- 
ally were  more  military  than  civil.  The  militia,  under  the  lord-lieutenant, 
took  the  place  of  the  posse  comitatus  headed  by  the  sheriff'.  But  the  lord- 
lieutenant  is  generally  also  custos  rotulorum  (q.v.),  or  keeper  of  the  records  of 
the  county,  and  as  such  he  is  the  principal  justice  of  the  peace  for  the  county, 
and  appoints  the  clerk  of  the  peace.  He  also  recommends  to  the  Crown 
persons  whom  he  deems  qualified  to  be  justices  of  the  peace. 

Justices  of  the  peace  were  first  appointed  l)y  the  Statute  34  Edw.  ill.  c.  1. 
They  are   appointed  by  the  Crown  on  the  recommendation  of  the  lord- 
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lieutenant ;  and  there  is  no  limit  to  the  number  which  may  be  appointed  in 
any  county.  They  hold  office  for  life,  but  may  be  removed  for  misconduct 
l)y  the  Lord  Chancellor.  The  qualification  is  the  enjoyment  of  an  estate  in 
possession  of  £100  a  year,  or  the  reversion  in  an  estate  of  not  less  than  £300 
a  year,  or  two  years'  assessment  to  the  Inhabited  House  Duty  at  not  less 
than  £100  a  year.  Their  judicial  functions,  though  defined  and  limited  by 
statute,  depend  ultimately  on  the  terms  of  their  commission.  The  com- 
mission now  is  substantially  the  same  in  form  as  tlie  commission  which  was 
settled  by  the  judges  in  the  time  of  Queen  Elizabeth.  A  justice  is  appointed 
for  the  whole  county ;  but,  except  in  Quarter  Sessions,  he  in  practice  acts 
only  in  the  petty  sessional  division  in  which  he  resides.  Any  two  or  more 
justices  acting  in  their  own  division  constitute  a  petty  sessions  (q.v.).  When 
a  petty  sessions  is  summoned  by  special  notice  given  to  all  the  members 
of  the  petty  sessional  division,  it  is  called  a  special  sessions  (q.v.).  Until 
1888,  the  local  government  of  each  county  was  entirely  in  the  hands  of  the 
justices,  and,  as  a  rule,  its  affairs  were  admirably  managed. 

The  other  officers  of  the  county  are  the  clerk  of  the  peace  (g.v.),  the 
county  treasurer,  the  county  analyst,  the  county  surveyor,  and  the  chief  of 
the  police. 


County  BorOUg'h, — Sixty-one  large  boroughs,  which  were 
already  counties  of  themselves,  or  had  populations  of  not  less  than  fifty 
thousand,  were  constituted  county  boroughs  by  sec.  31  of  the  Local  Govern- 
ment Act,  1888.  A  list  of  them  will  be  found  in  Schedule  3  to  the  Act.  A 
county  borough  is  an  administrative  county.  It  is  practically  exempt 
from  the  jurisdiction  of  the  county  council  of  the  county  in  which  it  is 
situate,  hence  its  inhabitants  have  no  vote  for  the  county  council  of 
that  county.  The  borough  council  of  a  county  borough  has  most  of 
the  powers  of  a  county  council,  and  special  regulations  ha^'e  been  made 
for  the  adjustment  of  its  financial  relations  with  the  county  at  large.  (See 
Borough.) 


County  Bridg'e  is  a  bridge  reparable,  formerly  by  the  inhabit- 
ants, now  by  the  council,  of  a  county,  as  distinguished  from  bridges 
reparable  by  a  hundred,  parish,  or  private  corporation  or  person.  Such 
bridges  are  always  situate  in  highways.  No  modern  bridge  can  become  a 
county  bridge  unless  the  conditions  imposed  by  43  Geo.  in.  c.  59,  s.  5,  and 
41  &  42  Vict.  c.  78,  s.  21,  are  satisfied,  or  unless  it  is  taken  over  under 
ss.  6,  11  of  the  Local  Government  Act,  1888.     See  Highways. 


County  Building's. — All  county  buildings  were  transferred  to 
county  councils  by  sees.  3  and  64  of  the  Local  Government  Act,  1888,  subject 
as  to  their  use  by  Quarter  Sessions  and  justices  to  the  provisions  of  the  Act 
respecting  the  standing  joint  committee  of  Quarter  Sessions  and  the  county 
council ;  and  county  councils  are  given  full  power  to  manage,  alter,  and 
enlarge  such  buildings,  and,  with  consent  of  the  Local  Government  Board, 
to  alienate  them ;  but  proper  accommodation  is  to  be  provided  for  Quarter 
Sessions  and  justices  out  of  sessions. 

County  councils  are  rateable  in  respect  of  buildings  occupied  by  them 
for  administrative  purposes,  although  such  buildings  may  also  be  occupied 
by  justices  for  Crown  purposes  (  Worcester  County  Council  v.  Worcester  Union, 
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[1897]  1  Q.  B.  480,  and  Middlesex  Coiiuty  Council  v.  St.  George's,  Hanover 
Square,  [1897]  1  Q.  B.  64). 


County  Corporate. — A  city  or  town  to  which,  ont  of  special 
favour,  the  Crown  has  granted  to  he  a  county  of  itself,  and  not  to  he 
comprised  in  any  other  county,  but  to  be  governed  by  its  own  sheriff  and 
other  officers  (1  Black.  Com.  119).  Counties  corporate  are  sometimes  called 
counties  of  cities  or  counties  of  towns  ;  several  of  them  have  retained  their 
ancient  privileges  in  full,  but  others  by  modern  statutes  have  been  included 
for  various  purposes  in  counties  at  large. 

The  appointment  of  sheriffs  in  counties  corporate  is  regulated  by  sec. 
170  of  the  Municipal  Corporations  Act,  1882,  and  sec.  36  of  the  Sherills 
Act,  1887. 

By  the  Local  Government  Act,  1888,  each  of  certain  specified  boroughs, 
not  previously  counties  corporate,  is  made  for  the  purposes  of  that  statute 
an  administrative  county  of  itself,  and  is  called  in  the  Act  a  county  borough. 
See  County  ;  County  Borough. 


County  Council. — Powers  and  Duties. — By  the  Local  Govern- 
ment Act,  1888  (51  &  52  Vict.  c.  41),  a  new  elective  body  was  created  in 
each  of  the  sixty-one  counties  mentioned  {ante,  p.  523) ;  and  to  this  new  body 
were  transferred  all  the  powers  and  duties  formerly  possessed  and  discharged 
by  justices  in  Quarter  Sessions  relating  to  matters  of  local  government. 
But  no  judicial  functions  were  transferred  (s.  78,  subs.  (2)).      A  county 
council  is  not  a  Court ;  its  duties  are  purely  administrative  {Royal  Aquarium 
v.  Parkinson,  [1892]  1  Q.  B.  431 ;  Ex  parte  Edwardes,  1895,  71  L.  T.  638). 
The  control  of  the  county  police  is  vested  in  a  joint  committee  of  the 
county  council  and  the  county  justices.     But  in  all  other  local  concerns  the 
county  council  now  practically  governs  the  county  (see  s.  3).     It  repairs 
all  main  roads  and  county  bridges  (see   The  County  Council  of  Derhy  v. 
Matlock  Bath,  [1896]  App.  Cas.  315);  it  provides  and  maintains  shire-halls, 
pauper  lunatic  asylums,  reformatories,  and  industrial  schools ;  it  prevents 
the  pollution  of  rivers  ;  it  carries  into  execution  the  laws  for  the  repression 
of  contagious  diseases  in  animals  and  of  destructive  insects ;  it  protects  wild 
birds,  and  conserves  fish ;  it  assists  or  organises  technical  education  ;   it 
registers  dissenting  chapels,  and  the  rules  of  various  societies ;  it  appoints 
the   county   coroner ;    it   directs  the   registration  of  voters  and  provides 
polling  stations,  etc.,  for  any  parliamentary  election  ;  it  pays  the  salary  of 
the  clerk  to  the  justices,  and  the  cost  of  the  Assizes  and  Quarter  Sessions  ; 
it  pays  half  the  cost  of  the  clothing  and  pay  of  the  county  police  ;  it  grants 
licences  for  music  and  dancing,  and  for  racecourses ;  it  insists  on  the  use  of 
proper  weights  and  measures ;  it  protects  the  purchaser  of  coal ;  it  makes 
and  levies  the  county  and  other  rates.     And  as  th(nigh  these  very  various 
functions  were  not  enough  for  one  ])ody  to  discharge,  the  Local  Government 
Act  of  1894  enlarges  its  powers.     The  county  council  is  charged  by  that 
Act  with  a  kind  of  general  supervision  over  parish  and  district  councils. 
It  settles  their  areas  and  boundaries.     If  they  quarrel,  the  county  council 
is  to  arbitrate  between  them  ;  if  they  neglect  their  work,  the  county  council 
is  to  do  it  for  them.    In  fact  it  is  made  the  duty  of  the  county  council  to  see 
that  the  new  system  of  local  government  works  properly  all  over  the  county. 
Memlcrs. — Every  county  council  is  a  body  corporate  (Local  Government 
Act,  1888,  s.  79  (1));  the  number  of  its  members  varies  according  to  the 
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size  of  the  county — from  28  for  Eutland  and  32  for  Eadnor,  to  120  for  the 
West  Eidmg  and  137  for  London.  One-fourth  of  this  number  are  county 
aldermen.  The  ordinary  councillors  are  elected  by  the  county  electors  for 
a  period  of  three  years.  At  their  first  meeting  in  each  such  period  they 
elect  half  the  number  of  aldermen ;  the  aldermen  hold  office  for  six  years, 
and  retire  by  halves.  The  aldermen  are  often  chosen  from  the  existing 
councillors ;  but  this  is  not  necessary  ;  anyone  qualified  to  be  a  councillor 
may  be  elected  an  alderman.  If  a  councillor  be  elected  alderman,  he 
vacates  his  seat  as  an  ordinary  councillor. 

Qualification. — To  be  eligible  as  a  county  councillor,  a  man  must  be — 
(i.)  A  parliamentary  voter,  registered  as  such  in  respect  of  ownership  in 
the  county ;  or 

(ii.)  A  peer  owning  property  in  the  county  ;  or 

(iii.)  Qualified  to  be  registered  as  a  municipal  elector  in  any  borough 
which  is  not  a  county  borough  ;  or 

(iv.)  Qualified  in  all  respects  save  that  of  residence  to  be  a  nmnicipal 
elector  in  any  borough  not  a  county  borough,  but  resident  within  fifteen 
miles  of  that  borough,  and  liable  to  be  rated  in  respect  of  property  therein 
above  a  certain  limit  of  value. 

But  no  woman  can  be  elected  a  county  councillor  {De  Souza  v.  Cdbden, 
[1891]  1  Q.  B.  687);  no  person  holding  any  paid  office  in  the  gift  of  the 
council ;  no  person  who  has  any  interest,  direct  or  indirect,  in  any  contract 
with  the  council ;  and  no  uncertificated  bankrupt  for  five  years  after  his 
discharge.  But  a  clerk  in  holy  orders  or  a  dissenting  minister  may  be  a 
councillor,  and  therefore  an  alderman. 

Electors. — A  roll  is  kept  in  each  county  of  the  persons  qualified  to  vote 
at  an  election  for  the  county  council.  A  county  elector  may  be  a  man  or  a 
woman,  but  must  be  eitlier  enrolled  as  a  burgess  of  some  borough  which  is 
not  a  county  borough,  or  registered  as  a  county  elector  under  the  Act  of 
1888  (51  &  52  Vict.  c.  10).  And,  speaking  generally,  every  person  (male  or 
female)  who  has  during  the  twelve  months  preceding  the  15th  July  in  any 
year  occupied  any  building  (or  any  land  of  the  clear  yearly  value  of  £10),  rated 
to  the  relief  of  the  poor,  has  resided  in  the  borough  or  parish,  or  within  seven 
miles  of  it,  during  such  twelve  months  (or  in  the  case  of  the  £10  occupier, 
for  six  months),  and  has  paid  all  rates  which  have  been  assessed  in  respect 
of  such  property  up  to  the  20th  July  immediately  following,  is  qualified  to 
be  so  enrolled  or  registered,  unless  he  or  she  is  under  age,  or  is  insane,  or  an 
alien,  or  has  been  within  the  preceding  twelve  months  in  receipt  of  poor 
relief,  or  is  disqualified  by  any  specific  Act  of  Parliament,  e.g.  for  bribery. 
And  see  the  Statutes  54  Vict.  c.  11,  and  54  &  55  Vict.  c.  68.  The 
burgesses  of  a  county  borough  are  exempt  from  the  jurisdiction,  and 
take  no  part  in  the  election,  of  any  county  council.  And  note  that  no 
county  elector,  though  registered  in  more  than  one  electoral  division  of  the 
same  county,  may  vote  in  more  than  one  division  at  the  same  county 
council  election  {Knill  v.  Towse,  1890,  24  Q.  B.  D.  186,  697). 

Officers. — The  officers  of  a  colinty  council  are  its  chairman,  vice-chairman, 
clerk,  and  treasurer.  The  chairman  is  elected  annually  by  the  whole 
council.  He  is  ex  qficio  a  justice  of  the  peace  for  the  county  (s.  2  (5)  h). 
He  need  not  be  a  member  of  the  council ;  it  is  enough  if  he  is  qualified 
to  be  a  councillor ;  if  he  be  a  member,  his  appointment  as  chairman  does 
not  vacate  his  seat.  He  is  generally  paid  a  salary  which  is  insufficient  to 
defray  the  expenses  attached  to  the  office.  Outside  London,  the  clerk  of 
the  peace  for  the  county  is  always  clerk  to  the  county  council ;  but  the 
treasurer  is  appointed  by  the  council  itself. 
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,  Finances. — The  financial  year  of  a  county  council  is  from  1st  April  in 
one  year  to  31st  March  in  the  next  (s.  73).  At  the  commencement  of  each 
financial  year  an  estimate  of  its  probable  receipts  and  expenditure  during 
that  year  is  prepared  and  laid  Ijefore  the  council  (s.  74).  At  the  close  of 
each  financial  year  its  accounts  are  made  up,  and  a  resume  of  them  published. 
Any  ratepayer  may  inspect  the  original  accounts,  which  are  subsequently 
audited  by  a  district  auditor  appointed  by  the  Local  Government  Board 
(s.  71).  And  see  County  Rate.  A  finance  committee  is  regularly  appointed 
to  attend  to  the  financial  business  of  the  council,  three  of  whom  at  least 
must  sign  every  order  for  any  payment  to  be  made  by  the  county  treasurer. 
[Authorities.  —  See  ordinary  text  -  books  on  Local  Govehnment,  a 
complete  list  of  which  is  appended  to  that  article.] 
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Introduction. 

The  County  Court  was  instituted  by  King  Alfred  when  he  divided  the 
kingdom  into  shires  or  counties.  "  This  Court,  or  rather  the  Sheriffs'  Turn, 
held  in  every  wapentake  (as  it  is  recorded  by  Mr.  Selden  in  his  Treatise  on 
Tithes),  was  jointly  exercised  by  the  bishop  of  the  diocese  and  by  the 
sheriff  or  alderman  of  the  Scyresgemot  or  Hundred  or  County  Court,  where 
the  one  sat  to  give  God  his  right,  the  other  for  public  right "  (Greenwood 
on  The  Authority,  etc.,  of  County  Courts,  9th  ed.,  p.  2).  Soon  after  the 
Norman  Conquest  the  holding  of  ecclesiastical  pleas  in  the  Hundred  or 
County  Court  was  taken  away  (ibid.). 

The  Court  was  held  once  every  lunar  month  upon  a  certain  day,  the 
Statute  2  Edw.  vi.  c.  25,  which  seems  merely  to  have  declared  the  ancient 
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usage  of  the  Court,  enacted  that  no  Court  should  be  adjourned  for  longer 
than  one  month  of  twenty-eight  days. 

The  freeholders  of  the  county  were  the  real  judges,  and  the  sheriff  was 
their  ministerial  officer  to  pronounce  the  judgment  of  the  Court. 

The  jurisdiction  of  the  Court  was  limited — it  held  no  plea  of  debt  or 
damage  to  the  value  of  40s.  or  above,  nor  of  trespass  vi  et  armis,  because  a 
fine  was  thereby  due  to  the  king  {ibid.). 

The  County  Court  might,  however,  hold  plea  of  many  real,  and  all 
personal  actions,  to  any  amount,  by  virtue  of  a  special  writ  called  a 
"justicies";  which  w^as  a  writ  empowering  the  sheriff',  for  the  sake  of 
despatch,  to  do  the  same  justice  in  his  County  Court  as  might  otherwise 
be  had  at  Westminster  (Blackstone  (Couch),  vol.  iii.  p.  36). 

The  County  Court  was  then  not  a  Court  of  record. 

The  great  conflux  of  freeholders,  who  were  supposed  always  to  attend 
the  County  Court,  was  the  reason  why  all  Acts  of  Parliament  were  wont, 
at  the  end  of  every  session,  to  be  there  published  by  the  sheriff',  and  why 
all  popular  elections  had  to  be  made  in  full  County  Court  {ibid.). 

After  justices  of  assize  were,  in  the  reign  of  Henry  ii.,  appointed  to 
visit  the  diff'erent  counties,  the  Court  was  not  so  nmcli  resorted  to. 

The  proceedings  in  the  County  Court  having  become  expensive  and 
dilatory,  Courts  of  request,  in  which  parties  were  examined  and  judgment 
awarded  in  a  summary  manner,  were  established. 

In  1845  (8  &  9  Vict.  c.  127)  the  jurisdiction  of  certain  Courts  of  request 
and  other  local  Courts  was  extended  and  provisions  made  for  increasing 
their  efficiency.  Difficulties,  however,  arose  in  carrying  out  this  enactment, 
and  so  in  1846  the  9  &  10  Vict.  c.  95,  was  passed,  and  by  Order  in  Council, 
dated  the  9th  March  1847,  the  present  County  Courts  were  established. 

Prom  1846  to  1887  numerous  statutes  enlarged  the  jurisdiction  of  the 
Court,  but  in  1888  the  whole  of  these  statutes  were  repealed  by  the  County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  by  which  the  constitution,  juris- 
diction, and  practice  of  the  Court  is  now  regulated. 

Once  the  County  Court  is  seized  of  a  case  within  its  jurisdiction,  the 
law  by  which  that  case  is  decided  and  the  rules  of  evidence  are  the  same 
in  the  County  Court  as  in  the  superior  Courts ;  it  is  proposed,  therefore,  in 
this  article  to  treat  of  County  Courts,  their  districts,  officers,  jurisdiction, 
and  practice  under  tlie  County  Courts  Act,  1888,  as  extended  by  the  Judi- 
cature Acts.  Next  to  deal  in  alphabetical  order  with  the  numerous  statutes 
giving  to  the  Courts  special  and  extended  jurisdiction,  calling  attention, 
when  treating  with  any  particular  statute,  to  any  special  matter  relating  to 
the  practice  in,  or  to  the  appeal  from,  the  Court. 

The  first  rules  and  forms  under  the  Act  were  published  in  1889.  Since 
then  many  alterations  have  been,  and  from  time  to  time  are,  made  in  the 
rules  and  forms ;  the  rules  and  forms  for  the  time  being  in  force  will  be 
found  in  the  Annual  County  Court  Practice. 

Courts  and  Districts. — County  Courts  are  Courts  of  record  (s.  5);  for 
every  Court  there  is  a  seal,  and  all  summonses  and  other  process  must  be 
under  the  seal  of  the  Court,  and  when  purporting  to  be  so  sealed  shall  in 
England  be  received  in  evidence  without  further  proof  thereof  (s.  180). 

By  the  9  &  10  Vict.  c.  95,  s.  2,  power  was  given  to  the  Queen,  on  the 
advice  of  the  Privy  Council,  to  divide  the  whole  of  the  country  into  districts, 
and  by  Orders  in  Council  of  the  9th  March  1847,  England,  with  the  excep- 
tion of  the  city  of  London,  was  divided  into  491  districts ;  since  that  date 
the  districts  have  been  from  time  to  time  altered  and  additional  Courts 
established  by  like  orders.     In  1888  the  then  existing  County  Court  dis- 
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tricts  were  continued  (s.  2),  with  power  for  Her  Majesty  by  Order  in  Council 
to  alter  the  number  and  boundaries  of  the  districts  and  the  place  where 
Courts  shall  be  held  (s.  4). 

The  districts  of  the  superintendent  registrars  of  births,  etc.,  were  taken 
as  the  basis  upon  which  the  County  Court  districts  were  formed.  Since 
the  County  Courts  Act.  1888,  a  County  Court  may  be  said  to  exist  in  and 
for  the  city  of  London  (ss.  185,  186). 

Court-Houses. — The  Commissioners  of  Works,  with  the  approval  of  the 
Treasury,  must  provide  by  purchase  or  otherwise  svich  court-houses  and 
offices  as  may  be  necessary  for  carrying  on  the  business  of  any  County 
Court  (33  &  34  Vict.  c.  15,  s.  4);  for  that  purpose,  subject  to  certain  re- 
strictions, they  may  make  use  of  every  court-house  or  other  public  build- 
ing vested  in  any  public  body  without  any  charge  for  rent,  paying,  however, 
a  reasonable  charge  for  lighting,  warming,  and  cleaning  (s.  179).  The 
expenses  incidental  to  the  carrying  on  of  the  Courts  are  to  be  paid  out  of 
moneys  provided  by  Parliament  for  such  purpose  (s.  181). 

Sittings. — Courts  need  not  be  held  in  September  unless  the  Lord 
Chancellor  otherwise  orders,  and  with  his  sanction  September  may  be 
altered  for  some  other  month ;  with  this  exception,  once  at  least  in  every 
calendar  month,  or  at  such  other  interval  as  the  Lord  Chancellor  may 
appoint,  a  Court  must  be  held  within  each  district  (s.  11). 

Judjje  and  Officers. — The  judge,  who  must  be  a  barrister  of  at  least  seven 
years'  standing,  is  appointed  by  the  Lord  Chancellor,  except  where  the  whole 
of  the  district  is  within  the  Duchy  of  Lancaster,  when  the  Chancellor  of  that 
Duchy  appoints ;  he  cannot  sit  in  Parliament,  nor  can  he  practise  or  act  as 
arbitrator  for  remuneration  to  himself.  The  judge,  in  case  of  illness  or 
unavoidable  absence,  may  appoint  a  deputy,  but  no  deputy  can  act  for 
more  than  fourteen  days  at  a  time  without  the  approval  of  the  Lord 
Chancellor.  The  judge  is  paid  by  salary,  and  receives  an  allowance  for 
travelling  expenses  (s.  23) ;  is  addressed  as  "  His  Honour  "  prefixed  to  the 
word  "judge,"  and  ranks  next  after  knights  bachelors  (Royal  Warrant,  4th 
August  1884). 

Treasurers  were  appointed,  to  the  number  of  twenty-three,  to  audit 
the  accounts  of  the  registrars;  but  since  1866  vacancies  in  the  office  have 
not  been  filled  up,  and  their  duties  are  now  discharged  by  the  County  Court. 
Department  of  the  Treasury. 

Registrars. — One  registrar  at  least  is  appointed  to  each  Court,  and  can 
only  be  a  registrar  of  one  Court ;  he  must  be  a  solicitor  of  at  least  five  years*'' 
standing,  and  is  appointed  by  the  judge,  subject  to  the  approval  of  the  Lord 
Chancellor ;  and  if  appointed  after  23rd  April  1866  must,  on  a  vacancy  in' 
the  office  of  high  bailiff,  exercise  its  powers  and  duties,  unless  the  Chancellor- 
otherwise  determines  (s.  37).  Where  the  plaints  in  the  year  preceding  a. 
vacancy  exceed  8000,  the  Chancellor  may  make  it  a  condition  of  tho- 
appointment  that  the  registrar  shall  not  practise  as  a  solicitor. 

The  registrar  must  keep  an  office  at  each  place  where  the  Court  of  which 
he  is  registrar  is  held,  which  must  be  opened  every  week-day,  except  on 
certain  appointed  days  (Order  1,  r.  3).  As  to  the  registrar's  duties  out 
of  Court,  see  sees.  26,  28 ;  those  in  Court  are  governed  by  sees.  90,  92. 
With  the  approval  of  the  judge,  the  registrar  may  from  time  to  time 
appoint  as  a  deputy  any  person  qualified  to  be  appointed  registrar ;  in  case 
of  the  registrar's  inability  to  appoint,  the  judge  may  appoint  (s.  31). 

The  registrar  is  remunerated  by  salary  (see  s.  45),  calculated,  up  to  6000 
plaints,  on  the  number  of  the  plaints  entered;  when  the  plaints  exceed 
6000,  the  amount  of  salary  is  fixed  from  time  to  time  by  the  Treasury, 
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with  the  concurrence  of  the  Lord  Chancellor.  He  is  also  entitled  to  receive 
for  his  own  use  divers  fees  vmder  certain  special  statutes,  e.g.  Friendly- 
Societies  Act,  1896,  Admiralty  Jurisdiction  Acts,  etc. 

High  Bailiff. — Since  the  23rd  April  1866,  upon  a  vacancy,  the  registrar 
must  perform  the  duties  of  high  bailiff  (s.  37) ;  he  may  by  writing  appoint 
bailiffs  to  assist  him,  and  may  at  his  pleasure  dismiss  them  and  appoint 
others ;  the  judge  also  has  power  to  suspend  or  dismiss  any  bailiff  (s.  33). 

The  high  bailiffs  duties  are  defined  (s.  35),  and  principally  consist  in 
serving  the  summonses  and  orders  and  executing  all  the  warrants  issued 
out  of  the  Court ;  he  is  made  responsible  for  the  acts  and  defaults  of  him- 
self and  his  officers  (s.  37).  The  remuneration  is  by  salary  and  allowances ; 
he  is  also  entitled  to  retain  for  his  own  use  the  fees  received  for  keeping 
possession  of  goods  under  executions ;  the  salary  received  by  the  registrar 
as  high  bailiff  equals  one-fifth  of  his  net  salary  as  registrar. 

The  treasurer,  registrar,  and  high  bailiff  of  every  Court  is  obliged  to 
-give  such  security  as  the  Treasury  may  order  (s.  40) ;  they  are  also  subject 
to  certain  disabilities,  and  made  answerable  for  certain  defaults  (ss.  41,  49, 
•50,  51),  and  are  entitled  to  certain  statutory  protection  (ss.  52,  54,  55,  and 
Public  Authorities  Protection  Act,  1893). 

No  officer  may  by  himself  or  his  partner  act  directly  or  indirectly  as 
solicitor  for  any  party  in  the  Court,  subject  to  a  penalty  of  £50  (s.  41). 

For  detailed  particulars  of  the  duties  of  the  said  officers,  of  their 
liabilities  for  acts  and  offences,  and  of  tlie  protection  afforded  to  them  as 
such,  see  the  Annual  County  Court  Practice  for  the  then  current  year; 
their  duties  are  from  time  to  time  varied. 

Contempt,  Offences,  etc. — As  to  contempt,  see  article  Contempt,  ante, 
p.  314. 

Perjury. — Under  sec.  19  of  14  &  15  Vict.  c.  100,  the  judge  may,  in 
case  it  appears  to  him  that  any  person  has  been  guilty  of  perjury,  direct 
a  prosecution  for  perjury,  and  commit  such  person  for  trial  at  the  next 
assizes  of  the  county  within  which  the  perjury  was  committed. 

Forgery. — Any  person  who  forges  or  knowingly  serves  or  enforces  any 
forged  process,  or  any  paper  falsely  purporting  to  be  a  summons  or  other 
process  of  the  Court,  is  guilty  of  felony  (s.  180). 

Jurisdiction  under  the  County  Courts  Act,  1888. — As  of  Right. — The 
ordinary  jurisdiction  extends  to  all  personal  actions  where  the  debt, 
demand,  or  damage  claimed,  whether  on  balance  of  account  or  otherwise, 
does  not  exceed  £50  (s.  56)  ;  and  further,  to  any  action  {a)  where  the  debt  or 
demand  claimed  is  reduced  by  an  admitted  set-off  to  £50  (s.  57) ;  (b)  for 
the  recovery  of  any  demand  not  exceeding  £50,  which  is  the  whole  or 
part  of  the  unliquidated  balance  of  a  partnership  account,  or  of  a  dis- 
tributive share  under  an  intestacy  or  of  any  legacy  (s.  58)  ;  (c)  in  ejectment, 
where  neither  the  value  of  the  lands,  etc.,  claimed  nor  the  rent  thereof 
exceeds  £50  by  the  year,  subject  to  the  defendant  or  his  landlord  having 
the  right  to  apply,  within  one  month,  to  a  judge  of  the  High  Court  to 
order  such  action  to  be  tried  in  the  High  Court  in  any  case  where  the 
title  to  other  lands,  etc.,  of  greater  annual  value  than  £50  would  be  affected 
(s.  59) ;  {d)  to  try  the  title  to  any  corporeal  or  incorporeal  hereditament, 
where  neither  the  value  of  the  lands,  etc.,  or  the  rent  payable,  or  in  case 
of  an  easement  or  licence,  where  neither  the  value  nor  reserved  rent  of 
the  lands,  etc.,  in  respect  of  which,  or  on,  through,  over,  or  under  which 
such  easement  or  licence  is  claimed,  shall  exceed  the  sum  of  £50  by 
the  year  (s.  60)  :  but  does  not  extend  as  of  right  to  any  action  (1)  in  which 
the  title  to  any  toll,  fair,  market,  or  franchise  shall  be  in   question,  (2) 
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for  libel  or  slander,  (3)  for  seduction,  or  (4)  for  breach  of  promise  of 
marriage  (s.  56).  The  above  is,  however,  subject  to  this  proviso,  that  where 
the  claim  if  in  contract  is  over  £20,  or  if  in  tort  is  over  £10,  the  defendant 
may,  by  giving  security  to  be  approved  by  the  registrar,  and  obtaining 
the  certificate  of  the  judge  that  some  important  question  of  law  or  fact 
is  likely  to  arise,  cause  the  action  to  be  stayed  (s.  62),  when  the  plaintiff 
nmst  proceed  by  writ  in  the  High  Court. 

By  Consent  in  writing,  signed  by  the  parties  or  their  solicitors,  juris- 
diction is  given  in  any  action  in  which  the  title  to  any  corporeal  or 
incorporeal  hereditament,  or  to  any  toll,  fair,  market,  or  franchise 
incidentally  comes  in  question ;  but  the  judgment  of  the  Court  shall  not 
be  evidence  of  title  between  the  parties  or  their  privies  in  any  other  action, 
nor  shall  such  consent  prejudice  any  right  of  appeal  (s.  61). 

By  Agreement. — Jurisdiction  is  given  in  all  actions  assigned  to  the 
Queen's  Bench  Division,  where  the  parties  agree  by  a  memorandum  signed 
by  them  or  their  solicitors  that  a  named  Court  shall  have  jurisdiction 
<s.  64). 

By  Order — in  Contract. — In  any  action  in  the  High  Court  where  the 
claim  on  the  writ  does  not  exceed  £100,  or  where  by  payment,  admitted 
set-off,  or  otherwise,  it  is  reduced  to  a  sum  not  exceeding  £100,  either 
party  may,  if  the  claim  or  part  thereof  is  contested,  apply  at  chambers 
for  an  order  that  such  action  be  tried  in  the  County  Court  in  which 
the  action  might  have  l^een  commenced,  or  in  any  Court  convenient  thereto, 
and  the  judge  shall,  unless  there  be  good  cause  to  the  contrary,  make 
the  order.  The  plaintiff  must  lodge  the  original  writ  and  order  with  the 
registrar  of  the  Court  named,  who  shall  appoint  a  day  for  the  trial  (s.  65). 

In  Tort. — Any  defendant  in  any  such  action  brought  in  the  High 
Court  who  can  make  an  affidavit  that  the  plaintiff  has  no  visible  means 
of  paying  his  costs,  may  obtain  at  chambers  an  order  that,  failing  the 
plaintiff  giving  security  for  the  defendant's  costs,  or  satisfying  a  judge  of 
the  High  Court  that  he  has  a  cause  of  action  fit  to  be  prosecuted  in 
the  High  Court,  the  action  be  remitted  to  a  County  Court  named  in  the 
order.  When  the  order  is  made,  the  plaintiff  must  lodge  the  writ  and 
order  with  the  registrar  of  the  Court  named,  who  shall  appoint  a  day  for 
the  trial  (s.  66). 

In  Inter 'plead.er. — Where  the  amount  or  value  of  the  matter  in  dispute 
in  any  interpleader  proceeding  pending  in  the  High  Court  does  not  exceed 
£500,  and  it  appears  to  the  Court  or  judge  that  it  may  be  more  con- 
veniently tried  in  a  County  Court,  the  proceedings  may  be  transferred 
by  order  to  any  County  Court  in  which  an  action  or  proceeding  might 
have  been  brought  by  any  one  or  more  of  the  parties  against  the  others 
or  other  of  them,  if  there  had  been  a  trust  to  be  executed  concerning  the 
matter  in  question  (Judicature  Act,  1884,  s.  17). 

Jurisdiction  in  Equity. — The  County  Court  has  all  the  powers  and 
authority  of  the  High  Court  in  the  actions  and  matters  following  s.  (67), 
viz. : — 

Adminidration  action  by  creditors,  legatees,  devisees,  heirs-at-law,  or 
next-of-kin,  in  which  the  personal  and  real  estate  against  or  for  an  account 
or  administration  of  which  the  demand  may  be  made,  does  not  exceed 
in  amount  or  value  £500. 

The  execution  of  trusts  where  the  estate  or  fund  does  not  exceed  in 
amount  or  value  £500. 

Foreclosure  or  redemption,  or  for  enforcing  any  charge  or  lien  where  the 
mortgage  charge  or  lien  shall  not  exceed  in  amount  £500. 
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For  specific  performance  of,  or  the  reforming,  delivering  up,  or  can- 
celling of  any  agreement  for  the  sale,  purchase,  or  lease  of  property,  where 
the  purchase  money  or,  if  a  lease,  the  value  of  the  property,  shall  not 
exceed  £500.  Notwithstanding  the  repeal  of  Lord  Cairns'  Act  (21  &  22 
Vict.  c.  27),  in  an  action  for  specific  performance,  damages  (since  the 
Judicature  Act,  1873)  may  be  given  either  in  addition  to,  or  in  substitution 
for,  such  relief  {Chajiman  v.  Aiicldand  Union,  1889,  C.  A.,  23  Q.  B.  D.  294 ; 
58  L.  J.  Q.  B.  504;  61  L.  J.  446). 

Under  the  Trustee,  and  the  Trustee  Eelief  Acts,  or  under  any  such 
Acts  where  the  trust  estate  or  fund  shall  not  exceed  in  amount  or  value 
£500  (see  infra,  Trustee  Act,  1893). 

Relating  to  the  maintenance  or  advancement  of  infants  where  the 
property  of  the  infant  does  not  exceed  in  amount  or  value  £500. 

For  the  dissolutio7i  or  ivinding  iip  of  any  partnership  in  which  the 
assets  shall  not  exceed  in  amount  or  value  £500. 

Actio7is  for  relief  against  fraud  or  mistake  where  the  damage  sustained 
or  the  estate  or  fund  involved  does  not  exceed  in  amount  or  value  £500. 

In  any  of  the  above-mentioned  actions  and  matters  the  officers  of  the 
County  Court  shall  discharge  any  duties  which  the  officers  of  the  Chancery 
Division  could  discharge  (s.  67).  In  equity  actions  and  matters,  jurisdic- 
tion cannot  be  extended  or  given  by  consent,  but  if  during  the  progress  of 
any  action  or  matter  the  w^ant  of  jurisdiction  appears,  it  is  the  duty  of 
the  judge  to  direct  the  transfer  of  the  action  or  matter  to  the  Chancery 
Division  of  the  High  Court  (s.  68).  A  judge  of  the  said  Division  at 
chambers  has  power,  at  the  instance  of  any  party,  to  make  an  order 
authorising  the  action  or  matter  to  be  prosecuted  in  the  County  Court.  So 
also  a  judge  of  the  said  Division  at  chambers  can  transfer  to  the  County 
Court  equitable  actions  and  matters  which  might  have  been  commenced 
therein  (s.  69). 

Trustees  may  pay  trust  moneys  or  transfer  stock  and  securities  not 
exceeding  in  amount  or  value  £500  into  the  County  Court  (s.  70),  such 
money  to  be  paid  into  a  post-office  savings  bank  in  the  town  where  the 
Court  is  held,  in  the  name  of  the  registrar ;  stocks  and  securities  to  be 
transferred  or  deposited  in  the  names  of  the  treasurer  and  registrars  of  the 
Court,  the  acknowledgment  of  the  payment  or  the  certificate  of  the 
transfer  or  deposit  shall  be  a  sufficient  discharge  (see  also  Trustee  Act, 
1893,  infra). 

Jurisdiction  in  Replevin. — The  County  Court  has  now  jurisdiction  in  all 
cases  of  replevin  (s.  134),  notwithstanding  questions  of  title  being  raised, 
unless  the  plaint  is  removed  by  certiorari  (s.  137)  into  the  High  Court 
{Fordhani  v.  Akers,  4  B.  &  S.  578;  33  L.  J.  Q.  B.  67).  The  power  to 
grant  replevin  is  now  given  exclusively  to  the  registrars  of  County  Courts. 
When  goods  have  been  seized,  the  claimant,  the  replevisor,  must,  as  soon 
as  possible,  and  before  sale,  give  notice  of  his  intention  to  replevy  to  the 
registrar  of  the  County  Court  of  the  district  in  which  the  goods  have  been 
seized,  stating  whether  his  action  of  replevin  is  to  be  commenced  in  the 
County  Court  or  in  the  High  Court;  if  he  intend  to  give  a  bond,  he 
must  name  his  sureties ;  if  to  make  a  deposit,  his  willingness  to  deposit 
money  as  security. 

The  registrar  then  gives  notice  to  the  seizor  (Form  243),  if  he  desires 
to  object  to  the  proposed  sureties,  to  attend  on  the  day  therein  named. 
If  the  replevisor  wishes  to  commence  his  action  of  replevin  in  the  High 
Court,  he  must  give  the  security,  to  be  approved  by  the  registrar,  with 
the  conditions  required  by  sec.   135  (see  Form   244) ;  if  in  the  County 
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Court,    the    security,    subject   to  the   like  approval,   with    the  conditions 
required  by  sec.  136  (see  Form  245). 

After  the  security  has  been  completed  and  the  goods  replevied,  the 
replevisor  must  proceed  with  his  action  of  replevin  according  to  the 
condition  of  his  security;  if  in  the  County  Court,  his  plaint  must  be 
entered  in  the  Court  of  the  district  wherein  the  goods  were  seized 
(s.  133),  and  no  other  cause  of  action  may  be  joined  (Order  34,  r.  1)  ; 
with  the  plaint  particulars  must  be  delivered  and  the  action  thenceforward 
proceeded  with  in  the  ordinary  way. 

At  the  instance  of  the  defendant,  upon  complying  with  sec.  137,  the 
action  of  replevin  may  by  certiorari  be  removed  to  the  High  Court. 

Recovery  of  Tenements,  Actions  for. — Where  the  term  and  interest  of 
the  tenant  of  any  corporeal  hereditament,  where  neither  the  value  nor  the 
rent  exceeds  £50  by  the  year,  and  upon  which  no  fine  or  premium  has 
been  paid,  has  expired  or  been  determined  by  notice,  the  judge  has  power, 
unless  the  defendant  show  good  cause  to  the  contrary,  to  order  possession 
to  be  given  by  the  defendant  to  the  plaintiff  on  or  before  a  certain  day, 
and  if  such  order  be  not  obeyed,  the  registrar  shall  issue  a  warrant 
requiring  the  bailiff  to  give  possession  of  such  premises  to  the  plaintiff. 
The  plaintiff  may  add  a  claim  for  rent  or  mesne  profits,  or  both,  down  to 
the  day  of  hearing,  provided  the  same  does  not  exceed  £50  (s.  138). 

Where  the  rent  of  any  corporeal  hereditament,  where  neither  the 
value  nor  the  rent  exceeds  £50  by  the  year,  is  half  a  year  in  arrear,  and 
the  landlord  lias  the  right  to  enter  for  non-payment  thereof,  he  may, 
without  any  formal  demand  or  re-entry,  enter  a  plaint  in  the  County 
Court  of  the  district  for  the  recovery  of  the  premises ;  if  the  tenant,  five 
clear  days  before  the  return  day,  pay  into  Court  all  the  arrears  and  costs, 
the  action  shall  cease  ;  if  otherwise,  unless  good  cause  be  shown  to  the 
contrary,  and  on  proof  that  no  sufficient  distress  was  then  to  be  found  on 
the  premises  to  countervail  such  arrears,  the  judge  may  order  possession 
of  the  premises  to  be  given  by  the  defendant  to  the  plaintiff  on  some  day 
not  less  than  four  weeks  from  the  hearing,  unless  all  arrears  and 
costs  are  paid  into  Court ;  and  if  the  order  be  not  obeyed,  the  registrar 
shall  issue  a  warrant  rec^uiring  the  bailiff  to  give  possession  of  such 
premises  to  the  plaintiff,  and  the  defendant  and  all  persons  claiming 
through  or  under  him  shall  be  barred  (s.  139). 

The  Judicature  Acts  extend  the  jurisdiction  of  the  County  Court. 
By  sec.  89  of  the  Judicature  Act,  1873,  such  Court  shall,  in  any 
proceeding  {i.e.  action  or  suit — Pryor  v.  City  Offices  Co.,  1883,  10  Q.  B.  I). 
504),  grant  such  relief  or  remedy  or  combination  of  remedies,  and  give 
effect  to  every  ground  of  defence  or  counter-claim,  equitable  or  legal,  in 
as  full  and  ample  a  manner  as  if  the  action  were  in  the  High  Court ;  hence 
the  power  of  the  Court  to  grant  a  mandamus  or  an  injunction,  and  to 
appoint  a  receiver.  Sec.  90  of  the  said  Act  provides  that  a  defence  or 
counter-claim  involving  matter  beyond  the  jurisdiction  of  the  Court  shall 
not  prevent  the  Court  disposing  of  the  whole  matter,  so  far  as  relates  to 
the  demand  of  the  plaintiff  and  the  defence  thereto,  l)ut  no  relief 
exceeding  that  which  the  Court  has  jurisdiction  to  grant  is  to  be  given 
to  the  defendant ;  a  judge  of  the  Higli  Court  may,  however,  order,  on  the 
application  of  any  party,  that  the  whole  proceeding  be  transferred  to  the 
High  Court.  The  Judicature  Act,  1884,  s.  18,  provides  that  in  cases  of 
counter-claim  jurisdiction  shall  not  be  excluded  (1)  where  any  such 
counter-claim  involves  matter  not  within  the  local  jurisdiction  of  the 
Court,  if  within  the  jurisdiction  of  any  other  inferior  Court  in  England ; 
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(2)  where  the  counter-claim  involves  more  than  one  separate  cause  of 
action,  each  such  cause  of  action  being  within  the  jurisdiction  of  the  Court, 
though  the  aggregate  amount  of  the  counter-claim  may  exceed  the  same ; 

(3)  where  the  coimter-claim  being  for  an  amount  of  money  exceeding  the 
jurisdiction  of  the  Court,  that  the  plaintiff  has  not  objected  in  writing 
within  the  prescribed  time,  i.e.  two  clear  days  after  the  receipt  of  notice 
of  counter-claim  (Order  10,  r.  3) ;  where  the  counter-claim  involves  matter 
beyond  the  jurisdiction,  the  Court  may  adjourn  the  hearing,  or  stay 
execution,  to  enable  an  application  to  be  made  to  the  High  Court,  and  in 
default  of  such  application  shall,  after  the  expiration  of  the  time  limited, 
have  jurisdiction  to  hear  and  determine  the  whole  matter. 

Interpleader. — The  power  given  by  the  Judicature  Act,  1884,  s.  17,  to 
transfer  interpleader  issues  to  the  County  Court  for  trial  has  been  already 
noticed.  The  County  Court  has,  by  virtue  of  sec.  89  of  the  Judicature  Act, 
1873,  power  to  compel  claimants  to  interplead  when,  but  only  when,  rival 
claims  are  raised  to  any  debt,  chose  in  action,  money,  goods  or  chattels,  with 
reference  to  which  a  proceeding  is  then  pending  before  such  County  Court 
(Order  27,  r.  13  a).  In  the  High  Court  an  applicant  who  has  not  been  sued, 
but  who  expects  to  be  sued  by  two  or  more  parties,  may,  by  an  originating 
summons,  compel  them  to  appear  and  maintain  or  relinquish  their  claim 
(Order  57,  K  S.  C.) ;  but  in  the  County  Court  there  is  no  procedure 
analogous  to  an  originating  summons,  hence  the  limitations  of  the  power  of 
the  Court. 

An  appeal  lies  as  in  other  cases  where  the  money  claimed  or  the  value 
or  proceeds  of  the  goods  seized  exceed  £20,  without  leave ;  if  below  £20, 
with  leave  (s.  120). 

As  to  interpleader  by  high  bailiff,  see  post,  p.  539. 

JuEiSDiCTiON  OF  HiGH  CouRT  OVER  CouNTY  CouRT. — Certiorari — 
Bemoval  ly — into  High  Court. — By  sec.  126,  the  High  Court  or  a  judge 
thereof  may  order  the  removal  by  writ  of  certiorari  into  the  High  Court  of 
any  action  or  matter,  upon  such  terms  as  to  payment  of  costs,  giving 
security,  and  otherwise,  as  the  Court  may  seem  just ;  except  where  the 
action  is  one  over  which  the  County  Court  has  exclusive  jurisdiction  {In  re 
Royal  Liter  Friendly  Society,  1887,  35  Ch.  D.  332).  The  order  to  show 
cause  why  a  writ  of  certiorari  should  not  issue  shall,  if  so  directed,  operate 
as  a  stay  of  proceedings ;  the  writ  when  granted  ought  to  be  sent  to  the 
registrar  at  least  two  clear  days  before  the  trial  (s.  130).  The  usual  ground 
on  which  actions  are  removed  by  certiorari  is  that  difficult  questions  of  law 
will  arise  at  the  trial ;  the  difficult  question  likely  to  arise  should  be  of 
general  importance,  and  not  merely  of  importance  to  one  of  the  parties.  If 
the  order  is  refused,  sec.  132  gives  an  appeal,  but  no  right  to  apply  for  an 
order  on  the  same  grounds  to  another  judge.  See  Certiorari,  vol.  ii. 
pp.  421,  422. 

Prohibition. — By  sec.  127  a  judge  of  the  High  Court,  whether  during 
sittings  or  in  vacation,  may  determine  applications  for  prohibition  ;  the 
application  is  to  be  finally  disposed  of  by  order,  and  no  declaration  or 
further  proceeding  is  allowed  (s.  128) ;  if  so  directed  by  the  Court,  the 
summons  to  show  cause  shall  operate  as  a  stay  (s.  129).  A  prohibition  is 
granted  when  a  County  Court  acts  without  or  in  excess  of  jurisdiction. 
Crown  Office  Rules,  1886,  r.  81,  directs  the  application  to  be  made  to 
a  Divisional  Court  for  an  order  nisi,  or  by  summons  before  a  judge  at 
chambers.  If  the  application  is  refused,  sec.  132  gives  an  appeal,  but  no  right 
to  make  an  application  on  the  same  grounds  to  another  judge.  See 
Prohibition. 


COUNTY  COURTS  535. 

Mandamus. — When  a  Court  declined  to  exercise  its  jurisdiction,  the 
common  law  remedy  was  by  a  writ  of  mandamus  issued  from  the  Queen's 
Bench ;  but  sec.  131  substitutes  a  simpler  proceeding,  namely,  an  order  calling 
upon  the  judge  or  officer  of  the  County  Court  to  show  cause  why  the 
required  act  should  not  be  done. 

The  application  should  be  made  ex  parte  to  a  Divisional  Court  (not 
to  a  single  judge,  whether  sitting  in  court  or  chambers)  for  an  order  nisi, 
and  should  be  made  within  a  reasonable  time  (Crown  Office  Eides,  1886, 
r.  80).  If  the  order  is  refused,  there  may  be  an  appeal,  but  otherwise  no 
judge  can  grant  a  writ  once  refused  (s.  132).     See  Manadamus. 

Penalty  for  suing  in  the  High  Court  instead  of  County  Court. — In  any 
action  brought  in  the  High  Court  which  could  have  been  commenced  in  a 
County  Court,  if  the  plaintiff,  in  an  action  founded  on  contract,  recovers  less 
than  £20,  he  is  entitled  to  no  costs;  if  he  recovers  £20  but  not  more  than 
£50  (R.  S.  C,  Order  65,  r.  12 ;  Millington  v.  Hancood,  [1892]  2  Q.  B.  166  ; 
61  L.  J.  Q.  B.  582  ;  40  W.  R.  481  ;  66  L.  J.  576),  he  is  entitled  to  County 
Court  costs  only  ;  if  in  action  founded  on  tort  he  recovers  less  than  £10,  he 
is  entitled  to  no  costs;  if  he  recovers  £10  and  less  than  £20,  he  is  entitled 
to  County  Court  costs  only  (s.  116).  There  are,  however,  two  exceptions 
—(1)  where  a  judge  of  the  High  Court  certifies  that  there  was  sufficient 
reason  for  bringing  the  action  in  the  High  Court,  or  at  chambers  by  order 
allows  costs ;  (2)  where  the  plaintiff  within  twenty-one  days  after  the 
service  of  the^writ  obtains  judgment,  under  Order  14,  R.  S.  C,  for  £20 
or  upwards. 

Procedure  and  Trial. — Action — hoiv  and  uAere  commenced. — A  plaintiff 
desiring  to  sue  in  the  County  Court  must  file  a  pnecipe  containing  the 
information  required  by  Order  5,  rr.  4  a,  5,  5  a\  this  may  be  done  by  post 
{ibid.  r.  8) ;  thereupon  the  registrar  enters  the  plaint  in  a  book  kept  in  the 
office.  A  summons  stating  the  names  of  the  parties  and  the  substance  of 
the  action  is  issued  under  the  seal  of  the  Court,  which  must  be  served  the 
prescribed  number  of  days  before  the  return  day,  i.e.  the  day  named 
therein  for  the  defendant  to  appear  (s.  73). 

The  action  may  be  commenced  in  the  Court  where  the  defendant  resides 
or  carries  on  business,  or  by  leave  of  a  judge  or  registrar  in  the  Court 
within  the  district  of  which  the  defendants  or  one  of  them  lived  or  carried 
on  business  within  six  months,  or  with  the  like  leave  in  the  Court  of  the 
district  where  the  cause  of  action  wholly  or  in  part  arose  (s.  74) ;  provided 
that  any  proceedings  relating  to  the  recovery  of  a  charge  or  lien  on  lands, 
etc.,  or  to  partition,  or  to  proceedings  under  the  Trustee  Acts,  or  to  the 
administration  of  the  assets  of  a  deceased  person,  or  to  any  partnership,  shall 
be  respectively  commenced  in  that  Court  within  the  district  of  which  the 
lands,  etc.,  or  any  part  thereof,  are,  or  the  persons  making  the  application 
under  the  Trustee  Acts  reside,  or  the  deceased  last  lived,  or  the  partner- 
ship business  was  carried  on  (s.  75). 

Where  the  claim  is  for  a  debt  or  liquidated  demand,  the  plaintiff,  if 
not  suing  as  an  assignee  (Order  5,  r.  5  h),  may  in  lieu  of  the  summons  above 
mentioned  issue  a  default  summons  (s.  86),  which  is  obtained  by  filing  an 
affidavit  verifying  the  debt ;  if  the  amount  claimed  exceeds  £5,  or  is  for  the 
price  of  goods  sold  or  let  on  hire  to  the  defendant  in  the  way  of  his  trade, 
no  leave  is  required ;  in  other  cases,  leave  must  be  obtained  (s.  86,  subs.  6). 

Causes  of  action  may  not  be  divided  and  more  than  one  action  brought ; 
but  if  the  plaintiff's  claim  exceeds  £50,  the  excess  may  be  abandoned  and 
judgment  up  to  £50  obtained  in  full  discharge  of  the  cause  of  action. 

Service  of  Summonses:  Ap2)earance. — An  ordinary  summons  may  be  served 
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either  personally  or  on  any  person  apparently  not  less  than  sixteen  years  of 
age,  at  the  residence  or  place  of  business  of  the  defendant  (Order,  7,  r.  9  a)  ; 
a  default  summons  must  be  served  on  the  defendant  personally  (s.  86) ;  if 
the  defendant  to  a  default  summons  within  eight  days  does  not  give 
written  notice,  signed  by  himself  or  his  solicitor,  of  his  intention  to  defend, 
the  plaintiff  may,  after  eight  days,  and  within  two  months  of  service  upon 
proof  of  service,  sign  judgment  for  debt  and  costs.  To  an  ordinary  sum- 
mons there  need  be  no  appearance  or  notice  of  defence  (except  of  the 
specified  defences  hereinafter  mentioned)  until  the  return  day. 

Notice  of  Defence  or  of  Counter-claim. — If  the  defendant  relies  upon  a 
counter-claim,  or  upon  any  one  or  more  of  the  following  defences,  viz. : 
infancy,  coverture.  Statute  of  Limitations,  release  in  bankruptcy,  that  libel 
or  slander  is  true,  or  on  facts  in  mitigation  of  damages  therein,  statutory 
defence,  equitable  defence,  or  tender,  he  must,  five  clear  days  before  the 
return  day,  file  a  concise  statement  of  the  same  (s.  82,  Order  10,  rr.  10-20). 
This  also  applies  to  defences  to  counter-claims  where  the  counter-claim  is 
delivered  a  sufficient  time  before  the  return  day,  to  allow  the  plaintiff  with 
reasonable  expedition  to  do  so  (Order  10,  r.  21).  A  defendant  may  also, 
five  clear  days  before  the  return  day,  claim  contribution  or  indemnity  from 
any  person  not  a  party  to  the  action  (Order  11). 

The  defendant  may  also  pay  money  into  Court  (s.  107) ;  this  ought  to 
be  done  at  least  five  clear  days  before  the  return  day,  and  the  money  paid 
in  should  include,  except  under  a  defence  of  tender,  a  sum  for  Court  fees 
.and  solicitor's  costs ;  this  payment  may  be  either  without  or  (except  in  cases 
of  libel  and  slander)  with  a  denial  of  liability  (Order  9,  r.  11  (1));  within 
twenty-four  hours  the  registrar  is  to  send  notice  of  the  payment  (Order  9, 
r.  11  (2)).  Money  may  also  be  paid  into  Court  less  than  five  days  before 
the  return  day,  but  then,  except  with  leave,  liability  cannot  be  denied,  and, 
unless  the  Court  otherwise  orders,  plaintiff  may  proceed  and  recover  his 
costs  even  though  he  obtain  judgment  for  less  than  the  sum  paid  in 
(Order  9,  r.  11  (3)).  The  acceptance  of  money  paid  in  and  the  consequences 
as  to  costs  is  provided  for  by  Order  9,  r.  12  a. 

Practice,  etc. — Consolidation  of  actions  is  governed  by  Order  8 ;  discon- 
tinuance, by  Order  9 ;  claims  for  contribution  and  indemnity,  by  Order  11 ; 
interlocutory  and  interim  orders  and  proceedings,  by  Order  12 ;  amend- 
ment, by  Order  14;  applications  for  directions,  by  Order  15;  discovery 
and  inspection,  by  Order  16 ;  accounts  and  inquiries,  by  Order  24  ;  for 
procuring  the  attendance  of  witnesses  by  sees.  110,  111,  by  Order  18,  rr.  1-8  ; 
and  for  admission  of  facts,  by  Order  9,  rr.  7,  8. 

Jury. — In  every  action,  except  actions  of  the  nature  of  the  causes  or 
matters  assigned  to  the  Chanceiy  Division  of  the  High  Court,  in  which  the 
claim  exceeds  £5,  either  party  may  require  a  jury;  in  claims  under  £5 
the  judge  may  in  his  discretion  order  that  the  action  be  tried  by  jury 
(s.  101,  Order  22,  rr.  1-4  a).  The  jury  consists  of  five  persons  summoned 
from  those  qualified  and  liable  to  serve  as  jurors  at  the  assizes  (s.  102). 
On  the  application  of  either  party,  the  judge  may  summon  persons  of 
skill  in  the  matter  to  which  the  action  relates  to  act  as  assessors  (s.  103). 

In  all  causes  and  matters  where  there  is  no  jury,  the  judge  decides 
both  the  issues  of  fact  and  law. 

Admitting  Claim  hefore  Return  Day. —  The  Act  and  Eules  contain  pro- 
visions by  which  defendants  confessing  the  plaintiff's  claim  before  the 
return  day  may  save  half  the  hearing  fee  and  subsequent  costs  for  which 
they  would  otherwise  l)e  ultimately  liable  (ss.  98,  99,  Order  9,  rr.  2-6). 

Fees. — By  sec.  165  the  Treasury  may  from  time  to  time,  with  the  consent 
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of  the  Lord  Chancellor,  make  orders  as  to  the  fees  to  be  paid  on  any  pro- 
ceedings ;  these  fees  are  now  regulated  by  orders  made  on  the  1st  January 
1889  and  3rd  May  1895,  and  are  divided  into  Schedules  A  and  B ;  the  former 
are  received  by  the  registrars  to  be  accounted  for  and  paid  over  to  the 
superintendent  of  County  Courts  ;  the  later  for  their  own  use  and  for  the 
use  of  the  high  bailiff,  according  to  the  duties  respectively  performed;  the 
said  schedules  will  be  found  in  the  Annual  County  Court  Practice,  vol.  i.  ch.  v. 

Pkocedurk  on  Eeturn  Day. —  W/io  may  appear  to  plead. — A  party  to  an 
action  or  matter  may  appear  and  address  the  Court  in  person,  or  by  a  solicitor 
acting  generally  in  the  action  or  matter  for  such  party,  or  by  a  barrister,  or 
by  leave  of  the  judge  by  any  other  person  allowed  by  the  judge  to  appear 
instead  of  such  party,  but  he  may  not  appear  by  a  solicitor  retained  as  an  advo- 
cate by  the  solicitor  acting  generally  in  the  matter  (s.  72).     Cp.  Advocate. 

Hearing. — Before  a  cause  is  heard  the  hearing  fee  must  be  paid,  viz.  2s. 
in  £  up  to  £20 ;  when  the  claim  exceeds  £20  the  fee  is  payable  on  that 
sum  only.  If  the  plaintiff,  before  or  in  his  opening,  abandons  part  of  his 
claim,  the  fee  is  charged  on  the  reduced  amount  only ;  where  the  defendant 
personally  or  by  letter  admits  the  claim,  one-half  the  hearing  fee  is  returned 
to  the  plaintiff  (Schedule  of  Fees,  A). 

If  neither  party  appears,  the  case  will  be  struck  out ;  if  the  defendant 
appears  and  does  not  admit  the  claim,  and  the  plaintiff  does  not  appear,  the 
case  shall  be  struck  out  (s.  88),  and  the  defendant  may  be  awarded  costs 
(s.  89) ;  but  though  the  plaintiff  does  not  appear  the  defendant  may  admit 
the  claim  to  the  full  amount,  pay  the  fees,  and  have  judgment  against  him 
as  if  the  plaintiff  had  appeared  (s.  88) ;  if  the  plaintiff  appears  and  the 
defendant  does  not  appear  in  any  action  where  plaintiff  has  proceeded  on  a 
default  summons,  judgment  may  be  entered  by  the  judge  without  further 
proof ;  in  any  other  action  founded  on  contract,  the  registrar  may,  by  leave 
of  the  judge,  upon  proof  of  service  of  the  summons  and  of  the  debt,  enter 
up  judgment  for  the  plaintiff,  and  make  an  order  for  payment  by  instalments ; 
or  he  may  direct  judgment  of  non-suit  or  strike  out  the  case,  and,  subject  to 
the  judge's  power  to  grant  a  new  trial,  such  judgment  shall  be  final  (s.  90) ; 
in  any  action  of  tort  the  like  powers  may  be  exercised  by  the  judge  (s.  91). 

Where  both  parties  appear,  the  registrar,  at  the  request  of  the  parties 
and  by  leave  of  the  judge,  may  hear  and  determine  any  disputed  claim  up 
to  £2  (s.  92) ;  this  leave  may  be  general  or  special  (Order  22,  r.  20). 

The  trial  as  to  the  right  to  begin,  the  calling  and  cross-examination  of 
witnesses,  and  the  speeches  of  advocates,  is  conducted  as  in  the  High  Court, 
except  that  the  defendant's  advocate  seems  not  to  have  the  right  to  make 
two  speeches. 

Want  of  jurisdiction,  unless  the  parties  consent  to  give  jurisdiction, 
compels  the  Court  to  strike  the  action  or  matter  out,  but  the  Court  may 
nevertheless  award  costs  as  if  it  had  jurisdiction  (s.  114).  Treble  costs  shall 
be  adjudged  to  be  paid  by  any  party  who  is  proved  to  have  already  sued  and 
obtained  judgment  in  any  other  Court  (s.  115). 

As  to  costs,  see  Costs,  ante,  p.  511  a.ndi  passim. 

Appeals  to  High  Court. — No  appeal  lies  where  parties  agree  not  to 
appeal  (s.  123). 

By  sec.  120  an  appeal  may  be  brought  by  any  party  in  any  action  or  matter 
against  the  determination  or  direction  of  the  judge  in  point  of  law  or  equity, 
or  upon  the  admission  or  rejection  of  evidence.  At  the  trial  the  judge 
should  be  requested  to  take  a  note  of  any  question  of  law  raised,  of  the  facts 
in  evidence  relating  thereto,  and  of  his  decision  thereon;  provided  such 
request  has  been  made,  there  is  an  appeal — 
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Without  Leave :  (1)  In  all  equity  actions  or  matters ;  (2)  in  all  actions 
of  ejectment,  but  see  Shrewsbury  v.  Garfield,  60  L.  J.  Q.  B.  765 ;  65  L.  J. 
748,  contra,  decided,  however,  without  the  attention  of  the  Court  having 
been  properly  directed  to  the  distinction  between  "  ejectment "  and 
"  recovery  of  tenements " ;  (3)  in  all  actions  in  which  the  title  to  any 
corporeal  or  incorporeal  hereditament  comes  in  question ;  (4)  in  all  actions 
where  the  parties  by  agreement  give  jurisdiction ;  (5)  in  contract  or  tort 
where  the  debt  or  damage  claimed  exceeds  £20 ;  (6)  in  replevin  where  the 
rent  or  damage  or  the  value  of  the  goods  seized  exceeds  £20  ;  (7)  in  actions 
for  the  recovery  of  tenements  where  the  rent  or  value  of  the  premises 
exceeds  £20 ;  (8)  in  interpleader  where  the  money  or  the  value  of  the  goods 
and  chattels  or  the  proceeds  thereof  claimed  exceeds  £20. 

By  Leave :  In  the  actions  and  matters  (5),  (6),  (7),  (8)  mentioned  above, 
whatever  the  amount  claimed  might  be. 

Lnterlocutoi^y  orders  have  been  held  to  be  subject  to  an  appeal  to  the 
High  Court  since  the  1888  Act  {Gilson  v.  Kilner,  69  L.  J.  310). 

Appeals  generally. — The  words  of  sec.  120  are  wide  enough  to  include  the 
very  numerous  cases  in  which  jurisdiction  is  given  by  special  statutes,  and 
in  The  Delano,  [1895]  Prob.  40 ;  64  L.  J.  P.  8  ;  71  L.  J.  544 ;  43  W.  E.  65,  the 
Court  of  Appeal  has  decided  that  the  section  (subject  to  the  limitations 
therein  contained)  gives  an  appeal  in  every  action  or  matter  that  may  come 
before  a  County  Court,  unless  the  Courtis  satisfied  that  the  words  of  sec.  120 
were  intended  by  the  Legislature  to  be  cut  down.  As  to  the  manner  of 
bringing  the  appeal,  it  would  seem  that  even  when  the  special  Act  gives  an 
appeal  by  special  case,  there  is  also  an  appeal  by  notice  of  motion  under 
E.  S.  C,  Order  59,  rr.  10,  18  {Kirkheaton  Local  Board  v.  Ainley,  [1892] 
2  Q.  B.  274;  61  L.  J.  Q.  B.  812 ;  41  W.  E.  99 ;  67  L.  J.  209). 

Appeal — procedure  on — under  the  County  Courts  Act,  1888,  and  under 
such  special  statutes  as  allow  an  appeal,  is  regulated  by  E.  S.  C,  Order  59, 
rr.  9-18. 

Security  for  costs  of  appeal  may  be  ordered  by  the  Divisional  Court 
where  the  appellant  or  the  next  friend  of  the  appellant  is  insolvent  (Swain  v. 
Follmvs,  1887,  18  Q.  B.  D.  585;  56  L.  J.  Q.  B.  310;  56  L.  T.  335;  35 
W.  E.  408). 

JSfeiv  Trial. — Where  judgment  is  given  in  the  defendant's  absence,  the 
judge  may  grant  a  new  trial  on  such  terms  as  he  thinks  fit  (s.  91).  The 
judge  may  also  by  sec.  93  in  every  case  whatever,  if  he  shall  think  just, 
order  a  new  trial  to  be  had  upon  such  terms  as  he  shall  think  reasonable, 
and  in  the  meantime  stay  the  proceedings ;  but  notwithstanding  the 
generality  of  these  words,  a  new  trial  can  only  be  granted  on  grounds 
which  would  be  sufficient  in  law  for  granting  a  new  trial  in  the  High  Court 
{Murtagh  v.  Barry,  1890,  24  Q.  B.  D.  632  ;  59  L.  J.  Q.  B.  388 ;  38  W.  E.  526). 

Order  31  provides  the  practice  to  be  followed  on  the  application  for 
a  new  trial ;  these  Eules,  as  to  notice  at  any  rate,  are  only  directory  {Carter 
V.  Smith,  1855,  4  El.  &  Bl.  696 ;  24  L.  J.  Q.  B.  141). 

Judgment,  if  reserved,  dates  from  the  day  of  delivery,  and  not  from 
the  day  of  trial ;  and,  subject  to  the  right  of  appeal  to  the  High  Court, 
and  the  power  of  the  judge  to  grant  a  new  trial,  all  orders  and  judg- 
ments are  final  between  the  parties.  All  ordinary  judgments  and  orders 
are  entered  by  the  registrar  in  the  minute-book  (Order  23,  r.  1) ;  judg- 
ments and  orders  against  married  women  being  entered  as  in  the  Superior 
Courts  (Order  23,  r.  1  a).  Special  judgments  or  orders,  if  not  agreed  upon 
by  the  parties,  must  be  settled  by  the  registrar,  subject  to  the  right  to 
apply  to  the  judge  to  vary  the  same  (Order  23,  r.  2). 
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Any  judgment  or  order  for  the  payment  of  money  or  costs  must,  subject 
to  any  special  order  of  the  judge,  be  prepared  by  the  registrar,  and  delivered 
to  the  bailiff,  who  shall  post  or  otherwise  send  the  same  within  twenty-four 
hours  to  the  party  to  be  served  (Order  23,  r.  5). 

Where  judgment  has  been  obtained  for  a  sum  not  exceeding  £20, 
exclusive  of  costs,  the  order  may  be  for  payment  by  instalments ;  but  in 
other  cases,  except  the  plaintiff  consents  to  an  order  by  instalments, 
payment  shall  be  ordered  forthwith,  or  within  fourteen  days ;  all  moneys, 
whether  payable  in  one  sum  or  by  instalments,  shall  be  paid  into  Court, 
not  to  the  plaintiff  (s.  105). 

Instalments  are  payable  as  directed ;  if  no  direction,  then  the  first  is 
payable  in  twenty-eight  days,  and  every  successive  instalment  after  a 
like  period  (Order  23,  r.  8  a). 

The  plaintiff  may  at  any  time  after  judgment  obtain  an  order  from 
the  judge  or  registrar,  ex  parte  for  payment  by  instalments,  or  renewing 
or  diminishing  the  instalments  payable  under  a  previous  order  (Order 
23,  r.  14). 

A  judgment  in  the  County  Court  does  not  carry  interest  {B.  v.  Essex 
C.  C.  (C.  A.),  1887,  18  Q.  B.  D.  704;  56  L.  J.  Q.  B.  315  ;  57  L.  T.  643 ;  35 
W.  E.  511). 

If  default  is  made  in  payment  of  an  instalment,  execution  may  issue 
for  the  whole  sum,  including  costs,  remaining  due;  but  until  default 
in  the  payment  of  some  instalment  no  execution  can  issue  (s.  149). 

Sec.  153  enables  the  judge,  at  any  time,  if  the  defendant  from 
sickness  or  other  sufficient  cause  is  unable  to  pay  the  debt,  damage,  or 
instalment,  to  suspend  judgment  and  execution ;  but  mere  inability  to  pay 
owing  to  want  of  means  is  not  such  a  sufficient  cause  {Attenborougli  v. 
HeTischel,  [1895]  1  Q.  B.  833 ;  64  L.  J.  Q.  B.  255 ;  43  W.  R  283 ;  72 
L.  T.  192). 

Enforcing  Judgments  and  Okders. — (a)  By  Execution  against  Goods. — 
Leave  is  required  (1)  where  no  payment  into  Court  has  been  made  by 
judgment  debtor  within  twenty-four  months,  but  leave  may  be  obtained 
without  notice  to  debtor  (Order  25,  r.  6) ;  (2)  where  on  a  judgment  against 
a  firm  the  creditor  claims  to  issue  execution  against  a  person,  as  partner, 
who  has  neither  admitted  that  he  is,  nor  has  been  adjudged  to  be  one; 
if  the  alleged  debtor  disputes  liability,  the  question  of  liability  must  be 
decided  by  the  Court  on  motion  (Order  25,  r.  8);  (3)  where  there  has 
been  a  change  after  judgment,  by  death,  assignment,  or  otherwise,  in  the 
parties  entitled  or  liable  to  execution  (Order  25,  r.  9  a  (1)) ;  (4)  where  a 
husband  is  entitled  or  liable  to  proceedings  upon  a  judgment  or  order  for 
or  against  his  wife  (Order  25,  r,  9  a  (2)) ;  (5)  where  a  party  is  entitled 
to  execution  against  any  of  the  shareholders  of  a  joint-stock  company, 
or  against  a  public  officer  or  other  person  representing  such  company 
(Order  25,  r.  9  a  (3)).  In  the  last  three  cases  leave  may  be  applied  for 
by  affidavit,  and  an  order  may  be  granted  by  either  judge  or  registrar, 
or  an  issue  directed  on  terms  to  determine  the  rights  of  the  parties  (Order 
25,  r.  9  a). 

The  issue  of  the  "warrant  of  execution  in  the  nature  of  a  writ  of 
fieri  facias  "  to  the  high  bailiff,  and  the  formalities  to  be  observed,  are 
provided  for  by  sec.  146. 

What  goods  may  be  taken  in  execution  sec.  147  decides ;  sec.  148  pro- 
vides how  securities  are  to  be  dealt  with ;  sec.  154,  how  goods'  are  to  be 
sold;  sec.  155,  how  execution  can  be  superseded  on  payment  of  debt  and 
costs;  sec.  156,  what  the  bailiff  is  to  do  when  any  claim  made  to  the  goods 
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seized.  Under  this  last  section  it  has  been  decided  that  where  the  claimant 
does  not  make  the  deposit  or  give  the  security  required  by  the  section,  and 
the  bailiff  sells,  the  purchaser  obtains  a  good  title  to  the  goods,  although 
they  were  the  property  of  the  claimant  at  the  time  of  the  seizure  (Goodlock 
V.  Cousins  (C.  A.),  [1897]  1  Q.  B.  558 ;  66  L.  J.  Q.  B.  360 ;  45  W.  E.  369 ; 
76  L.  T.  313).  The  claims  of  the  landlord  for  rent  out  of  goods  taken  in 
execution  is  governed  by  sec.  160,  as  8  Anne,  c.  14,  s.  1,  does  not  apply 
to  goods  taken  in  execution  under  the  warrant  of  this  Court. 

Interpleader  where  claims  are  made  to  goods  taken  in  execution  is  regu- 
lated by  sec.  157,  and  by  Order  27,  excepting  r.  13  a,  which  has  already 
been  noticed,  ante,  p.  534. 

Attachment  of  JDebts. — By  Order  25,  r.  52,  a  creditor  who  has  obtained 
judgment  or  an  order  for  the  payment  of  money  may  apply  for  the  oral 
examination  of  the  judgment  debtor,  and  may,  either  before  or  after  such 
examination,  take  garnishee  proceedings  to  attach  all  debts  owing  to  the 
debtor,  such  proceedings  being  regulated  by  Order  26  a. 

Prior  to  the  passing  of  the  County  Courts  Act,  1888,  there  was  no 
appeal  against  a  garnishee  order  (see  Beswick  v.  Boffey,  9  Ex.  Eep.  315 ;  23  L.  J. 
Ex.  89,  and  Mason  v.  Wirral  Higlnvay  Board,  4  Q.  B.  D.  459  ;  48  L.  J.  Q.  B. 
679;  27  W.  E.  676);  but  sec.  120,  and  the  interpretation  given  to  "party" 
by  sec.  186,  seem  undoubtedly  now  to  give  an  appeal  in  the  cases  mentioned 
in  sec.  120. 

Equitable  Execution. — The  County  Courts  have  now,  by  virtue  of  sec.  89 
of  the  Judicature  Act,  1873  (except  as  regards  interests  in  land),  the  same 
power  of  appointing  a  receiver  by  way  of  equitable  execution  as  is  vested 
in  the  High  Court ;  but  a  receiver  ought  only  to  be  appointed  when  it  is 
just  and  convenient  and  when  there  is  some  hindrance  to  obtaining  ordinary 
execution  by  ordinary  legal  means  {The  Manchester  and  Liverpool  District 
Banking  Company  Limited  v.  Parkinson  (A.  C),  1888,  22  Q.  B.  D.  173 ;  58 
L.  J.  Q.  B.  262  ;  37  W.  E.  264).  If  it  is  desired  that  land  may  be  extended 
to  satisfy,  the  judgment,  if  over  £20,  must  be  removed  into  the  High  Court, 
when  it  will  have  the  same  force  as  a  judgment  of  the  High  Court.  The 
practice  as  to  receivers  is  governed  by  Order  13. 

Execution  against  Land  and  specific  Chattels. — A  judgment  or  order  for 
the  recovery  of  land  is  to  be  enforced  by  warrant  of  possession  (Order  25, 
rr.  45-49) ;  for  the  recovery  of  specific  chattels  by  warrant  of  delivery  {ibid. 
rr.  50,  51) ;  see  also  sec.  52  of  the  Sale  of  Goods  Act,  1893,  and  Forms  254, 
255,  framed  under  the  repealed  provisions  of  the  Mercantile  Law  Amend- 
ment Act,  1856. 

Imprisonment  of  Debtor. — The  jurisdiction  to  commit  can  only  be  exer- 
cised where  it  is  proved  that  the  debtor  has  or  has  had  since  the  date  of 
the  order  or  judgment  the  means  to  pay  the  sum  as  to  which  he  is  in 
default.  The  practice  in  the  County  Court  as  to  the  issue,  service,  and 
hearing  of  judgment  summonses  is  regulated  by  Order  25,  rr.  13-39  a. 
See  also  Debtors  Act,  post,  and  Bankruptcy,  ante. 

Attachment  of  the  Person  for  Contempt. — The  remedy  by  attachment  is 
applicable  to  cases  under  sec.  4  of  the  Debtors  Act,  but  is  also  one  of  the 
means  of  enforcing  obedience  to  all  orders  of  the  Court,  whether  final  or 
interlocutory.     See  article  Contempt  of  Court,  ante,  p.  314. 

The  jurisdiction  given  by  statutes  other  than  the  County  Courts  Act, 
1888,  is  so  varied,  being  in  some  cases  exclusive,  in  others  exclusive  only 
up  to  a  named  sum ;  in  some  concurrent  with  the  High  Court,  in  others 
concurrent  with  justices ;  in  some  limited  in  amount,  in  others  unlimited ; 
that  it  has  been  thought  best  to  treat  of  these  statutes  alphabetically. 
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As  to  appeals  in  matters  decided  under  these  statutes,  see  Appeals 
generally,  ante,  p.  537. 

The  statutes  enumerated  in  the  following  alphabetical  list  are  dealt 
with  only  in  so  far  as  they  bear  on  County  Court  jurisdiction. 

Admiralty  Jurisdiction. — The  County  Courts  Admiralty  Jurisdiction  Act,  1868 
c.  71  ;  the  County  Court  Admiralty  Jurisdiction  Amendment  Act,  1869,  c.  51  • 
Merchant  Shipping  Act,  1894,  c.  60. 

A  very  limited  jurisdiction  in  Admiralty  was  conferred  upon  County  Courts  by  the 
Merchant  Shipping  Act,  1862  (since  repealed).  It  was  not,  however,  until  the  pjissing 
of  the  above-mentioned  1868  Act  that  these  Courts  could  be  said  to  have  had  anv  real 
Admiralty  and  maritime  jurisdiction.  By  that  Act,  on  the  representation  of  the  Lord 
Chancellor,  it  was  lawful,  by  Order  in  Council,  to  appoint  any  specified  County  Court 
to  have  such  jurisdiction,  and  to  assign  to  it,  for  Admiralty  purposes,  a  district 
not  necessarily  coterminous  with  the  district  wherein  it  exercised  its  ordinary 
jurisdiction. 

The  jurisdiction  so  conferred  has  been  extended  by  the  1869  Act  and  the  Merchant 
Shipping  Act,  1894. 

For  the  names  of  the  Courts  from  time  to  time  appointed  to  have  Admiralty 
jurisdiction,  see  the  Annual  County  Court  Practice.  This  part  of  this  article  deals, 
except  where  otherwise  mentioned,  with  the  jurisdiction  of,  and  the  practice  and  pro- 
cedure of,  such  Courts  only. 

Salvage. — Suits  for  salvage  can  only  be  entertained  in  County  Courts  appointed  to 
exercise  Admiralty  jurisdiction.  The  Merchant  Shipping  Act,  1894,  s.  547,  provides 
that  disputes  as  to  the  amount  of  salvage,  whether  of  life  or  property,  and  whether 
rendered  within  or  without  the  United  Kingdom  (if  not  settled  by  agreement, 
arbitration,  or  otherwise),  must  be  determined  summarily  {ibid.snhs,.  1),  i.e.  by  a  County 
Court  having  Admiralty  jurisdiction  {ibid.  subs.  4),  in  any  case  («)  where  the  parties 
agree,  (h)  where  the  value  of  the  property  saved  does  not  exceed  £1000,  (c)  where  the 
amount  claimed  does  not  exceed  £300  {ibid.  subs.  1  ;  see  also  1868  Act,  s.  3,  subs.  1) ; 
other  disjjutes  as  to  salvage  shall  be  determined  by  the  High  Court.  Any  claimant, 
however,  who  in  that  Court  fails  to  recover  £300  is  only  entitled  to  costs  when  the 
Court  certifies  the  case  was  fit  to  be  tried  otherwise  than  summarily  {ibid.  subs.  2). 

For  claims  recoverable  as  salvage  and  for  matters  to  be  determined  as  disputes  as  to 
salvage,  see  Merchant  Shipping  Act,  1894,  ss.  460,  513,  526,  and  567. 

Salvage,  Apportionment  of. — Whenever  the  aggregate  amount  of  salvage  payable 
has  been  finally  ascertained  and  a  dispute  has  arisen  as  to  the  api^ortionment  thereof, 
there  is  jurisdiction  in  respect  of  services  rendered  in  the  United  Kingdom  to  any 
amount  exceeding  £200  ;  and  in  respect  of  services  rendered  elsewhere  to  any 
amount  (Merchant  Shipping  Act,  1894,  s.  556). 

Towage  and  Necessaries. — The  jurisdiction  extends  to  claims  not  exceeding  £150 
(1868  Act,  8.  3,  subs.  2). 

Wages. — Jurisdiction  in  claims  for  wages  not  exceeding  £150,  given  by  s.  3,  subs.  2, 
of  the  1868  Act,  is  now  limited  by  the  Merchant  Shipping  Act,  1894,  s.  165.  A  County 
Court  having  Admiralty  jurisdiction,  except  in  the  four  following  cases,  namely,  (1) 
where  the  owner  of  a  ship  is  adjudged  bankrupt ;  (2)  where  the  ship  is  under  arrest,  or 
is  sold  by  the  authority  of  any  Court  having  Admiralty  jurisdiction  ;  (3)  where  the 
Court  of  summary  jurisdiction,  under  the  authority  of  the  Act,  refers  the  claim  ; 
(4)  where  neither  the  owner  nor  the  master  of  the  ship  is,  or  resides  within,  twenty 
miles  of  the  place  where  the  seaman  or  apprentice  is  discharged  or  put  on  shore,  has  no 
jurisdiction  except  in  claims  exceeding  £50,  but  such  claims  can  be  recovered  in  a 
County  Court  under  its  ordinary  jurisdiction.  For  the  numerous  claims  recoverable  as 
wages,  see  Merchant  Shipping  Act,  1894,  ss.  171,  174,  186,  193,  208,  232,  387,  411. 

Power  to  rescind  Contracts. — These  Courts,  in  common  with  other  Courts,  have 
power,  as  an  addition  to  any  other  jurisdiction,  in  any  proceeding  between  an  owner  or 
master  of  a  ship  and  a  seaman  or  apprentice  to  the  sea  service  arising  out  of  or 
incidental  to  their  relation  as  such,  or  in  any  proceeding  instituted  for  the  purpose,  to 
rescind  any  contract  between  the  above-mentioned  ]mrties,  Avlien,  having  regard  to  all 
circumstances  of  the  case,  it  is  just  to  do  so  {ibid.  s.  168). 

Damage  to  Cargo  and  Ships. — The  jurisdiction  extends  to  claims  not  exceeding  £300 
(1868  Act,  s.  3,  subs.  3),  even  where  the  damage  to  ships  is  caused  by  collision  (1869 
Act,  a.  4). 

Dangerous  Goods  improperly  sent,  Forfeiture  of. — Where  dangerous  goods  are  sent  or 
carried,  or  attempted  to  be  sent  or  carried,  on  board  any  vessel  without  being  marked 
as  provided,  or  without  the  provided   notice,  or  under  a   false  description,  there   is 
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jurisdiction  to  declare  such  goods  to  be  forfeited,  even  though  the  owner  of  the  goods 
has  committed  no  offence  under  the  Act,  is  not  before  the  Court,  and  has  had  no  notice 
of  the  proceedings,  or  when  there  is  no  evidence  as  to  the  owri'ership  of  the  goods  (the 
Merchant  Shipping  Act,  1894,  ss.  446-450). 

Use  or  Hire  of  Ships. — The  1869  Act,  s.  2,  confers  jurisdiction  as  to  claims  made  in 
relation  to  the  use  or  hire  of  any  ship,  or  to  the  carriage  of  goods  in  any  ship,  or  as  to 
any  claim  in  tort  in  respect  of  goods  carried  in  any  ship,  to  any  amount,  where  the 
parties  by  a  signed  memorandum  agree  to  give  jurisdiction  to  any  specified  County 
Court  having  Admiralty  jurisdiction ;  otherwise,  to  an  amount  not  exceeding  £300. 
This  jurisdiction  has  been  held  to  extend  to  cases  beyond  the  jurisdiction  possessed  by 
the  Admiralty  Division  {The  Alina,  1880,  5  Ex.  D.  227). 

Transfer  actions  commenced  in  the  County  Court  may  be  transferred  to  the 
Admiralty  Division  on  motion  (1868  Act,  s.  6) ;  and  if  during  the  progress  of  an  action 
it  appears  that  it  could  be  more  conveniently  prosecuted  in  some  other  County  Court, 
or  in  the  High  Court,  the  judge  may  order  it  to  be  so  transferred  {ihid.  s.  8). 

Practice  and  procedure  oi  County  Courts  having  Admiralty  jurisdiction  is  regulated 
by  Order  39  B,  made  under  the  power  given  by  sec.  35  of  the  1868  Act. 

Appeal. — There  is  no  appeal  where  the  parties  by  a  memorandum  agree  that  the 
decree  shall  be  final  (1868  Act,  s.  28) ;  but  if  no  such  agreement,  on  questions  of  law 
there  is  an  appeal  against  a  final  decree  or  order,  whatever  the  amount  involved  may  be, 
as  sec.  120  of  the  County  Courts  Act,  1888,  overrides  the  provisions  of  ss.  26,  31,  of  the 
1868  Act  (The  Delano  (G.  A.),  [1895]  Prob.  40  ;  64  L.  J.  P.  8  ;  43  W.  R.  65  ;  71  L.  T.  544)  ; 
on  questions  of  fact,  however,  the  appellant  has  only  the  right  of  appeal  given  by  the 
above-mentioned  sections  of  the  1868  Act,  namely,  where  the  amount  involved 
exceeds  £50. 

The  appeal  lies  to  the  Admiralty  Division  of  the  High  Court.  In  cases  arising 
within  the  jurisdiction  of  the  Cinque  Ports  the  appeal  may  also  be  to  the  Court  of 
Admiralty  of  the  Cinque  Ports  (1868  Act,  s.  33).  If  the  Divisional  Court  alters  the 
judgment  of  the  County  Court,  an  appeal  lies  as  of  right  to  the  Court  of  Appeal  (The 
Dart  (C.  A.),  [1893]  Prob.  33  ;  62  L.  J.  P.  32  ;  41  W.  R  153  ;  69  L.  T.  251);  otherwise 
no  appeal  lies  from  the  Divisional  Court  without  leave. 

Agricultural  Holdings  Act,  1883,  c.  61.— If  for  seven  days  after  request  from 
either  party  the  referees  appointed  under  sec.  9,  subs.  6,  fail  to  appoint  an  umpire,  the 
County  Court  must  within  fourteen  days  apjioint  one  (s.  9,  subs.  9).  Every  appoint- 
ment notice  and  request  must  be  in  writing  (ibid.  subs.  10).  By  consent  of  the  parties 
the  above  powers  may  be  exercised  by  the  registrar  (ibid.  s.  11). 

The  costs  of  and  attending  the  reference  are  subject  to  taxation  by  the  registrar  on 
the  application  of  either  party,  and  his  taxation  is  subject  to  review  by  the  judge 
(s.  20). 

Appeals  from  Awards. — Where  the  sum  claimed  for  compensation  exceeds  £100, 
either  party  may,  within  seven  days  after  delivery  of  the  award,  appeal  against  it  to  the 
judge  of  the  County  Court  on  any  of  the  four  grounds  set  out  in  sec.  23  ;  the  judge  has 
power  to  remit  the  case  to  be  reheard  ;  if  no  appeal,  the  award  is  final. 

The  practice,  on  the  appointment  of  a  referee  or  umpire  and  on  appeals  against 
awards,  is  governed  by  Order  40. 

By  sec.  23  the  decision  of  the  judge  is  final,  but  at  the  request  of  either  party  he 
must  state  a  case  on  any  question  of  law  for  the  opinion  of  the  High  Court ;  the  effect 
of  the  decision  of  the  Court  of  Appeal  in  The  Delan'o,  [1895]  Prob.  40  ;  71  L.  T.  544,  is 
believed  to  be  that  an  appeal  by  notice  of  motion  lies  under  sec.  120  of  the  County 
Courts  Act  to  the  High  Court. 

Recovery  of  Compensation. — Where  any  money  agreed,  or  awarded,  or  ordered  on 
appeal  to  be  paid  for  compensation,  costs,  or  otherwise,  is  not  paid  within  fourteen 
days  after  it  is  due,  it  may  be  recovered  upon  order  made  by  the  judge,  as  money 
ordered  by  a  County  Court  under  its  ordinary  jurisdiction  to  be  paid  is  recoverable 
(s.  24).  Where  the  landlord  is  only  entitled  to  the  rents  as  trustee,  the  compensation  is 
not  recoverable  against  the  landlord  personally,  but  will  be  a  charge  on  the  holding 
(s.  31,  subs.  1),  which  may  be  obtained  in  the  County  Court  (ibid.  subs.  3). 

Charge  on  the  Holding  of  the  Compensation  paid  to  Tenant. — A  landlord,  on  paying  to 
the  tenant  the  amount  due  for  compensation,  or  on  expending  money  for  improvements 
as  provided  by  the  Act,  may  obtain  from  the  County  Court  a  charge  on  the  holding  to 
the  amoimt  of  the  sum  paid  or  expended  (s.  29).  Where  the  landlord  obtaining  the 
charge  is  not  absolute  owner  of  the  holding  for  his  own  benefit,  no  instalment  may  be 
made  payable  after  the  time  when  such  improvement  will  have  become  exhausted 
(ibid.). 

Disputes  in  respect  (1)  of  any  distress  having  been  levied  contrary  to  the  Act ;  (2) 
as  to  the  ownership  of  any  stock  distrained,  or  the  price  to  be  paid  for  feeding  such 
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stock  ;  (3)  as  to  any  other  matter  or  tiling  relating  to  a  distress  on  a  holding  to  which 
the  Act  applies, — may  be  heard  and  determined  by  the  County  Court  or  by  justices 
(s.  46).  An  appeal  by  notice  of  motion  lies  to  the  High  Court  from  a  decision  under 
this  section  {Hanrner  v.  Kitiy,  57  L.  T.  367  ;  The  Delano,  supra).  As  to  the  right  of 
tenants  of  the  mortgagor  to  compensation  from  mortgagees  who  take  possession,  see 
Tenants'  Compensation  Act,  1890,  post,  p.  552). 

Alkali  Works  Regulation  Acts,  1881  and  1892. — Sec.  22  of  the  1871  Act  gives 
the  County  Court  elsewhere,  and  in  the  city  of  London  and  liberties  thereof  the 
Sheriff's  Court,  e.x elusive  jurisdiction  for  the  recovery  of  fines  under  these  Acts.  See 
Alkali  Works,  Recovery  of  Fines  for  Offences,  vol.  i.  p.  224. 

Allotment  and  Cottage  Gardens  Compensation  for  Crops  Act,  1887,  c.  26. — The 
award  under  this  Act  is  final  (s.  16),  and  not  subject  to  appeal.  The  money  and  costs 
agreed  or  awarded  to  be  paid,  after  fourteen  days,  are  recoverable  by  an  order  of  the 
County  Court  judge  of  the  district  as  an  ordinary  debt.  See  also  Tenants'  Compensation 
Act,  1890,  post,  and  Landlord  and  Tenant. 

Allotment  Extension  Act,  1882,  c.  80. — In  case  of  default  under  rule  2  in  the 
schedule,  the  County  Court  of  the  district  has  jurisdiction  to  fix  the  time  for  giving  the 
public  notice,  provided  for  by  sec.  4,  subs.  (1).  Under  rule  4  in  the  schedule  the  said 
County  Court  judge  may  fix  the  time  for  giving  the  public  notice,  by  trustees  provided 
for  by  rule  3  in  schedule. 

Army  Act,  1881,  c.  58. — By  sec.  115  jurisdiction  is  conferred  upon  the  County  Court 
judge,  in  case  of  dispute,  to  determine  the  amount  payable  to  the  person  who  in  case 
of  emergency,  and  on  the  requisition  of  any  general  or  field  officer  commanding 
Her  Majesty's  forces,  enforced  by  warrant  of  a  justice,  has  supplied  any  carriage,  animal, 
or  vessel.  The  jurisdiction  is  conferred  upon  the  judge,  not  the  County  Court,  having 
jurisdiction  in  the  place  in  which  the  carriage,  animal,  or  vessel  was  furnished,  or 
through  which  it  travelled. 

Ballot  Act,  1872,  c.  33. — By  this  Act  the  County  Court  having  jurisdiction  in 
the  borough  or  part  thereof  possesses  with  regard  to  municipal  elections  for  the  said 
borough  the  same  jurisdiction  over  ballot  papers  used  at  such  elections,  as  the  House 
of  Commons  and  the  Higli  Court  possess  with  regard  to  parliamentary  elections 
(1st  Schedule,  Part  II.  rule  64) ;  as  to  which,  see  1st  Schedule,  Part  I.  rule  40,  and  ihid. 
rule  41,  as  amended  by  Part  II.  rule  64. 

A  form  of  order  will  be  found  in  R.  v.  Beardsall,  1876,  1  Q.  B.  D.  452  ;  45  L.  J.  M.  C. 
157  ;  34  L.  T.  660.  An  appeal  lies  from  the  County  Court  to  the  High  Court  (1st 
Schedule,  Part  II.  rule  64). 

Bankruptcy  Act,  1883. — Jurisdiction. — By  sec.  92  the  Courts  having  jurisdiction  in 
bankruptcy  are  the  High  Court  and  County  Courts,  but  the  Lord  Chancellor  may  from 
time  to  time,  by  order,  exclude  any  County  Court  from  having  jurisdiction  in 
bankruptcy,  and  attach  its  district  to  the  High  Court  or  any  other  County  Court,  and  a 
County  Court  not  so  excluded  from  jurisdiction  has  in  bankruptcy  all  the  powers  and 
jurisdiction  of  the  High  Court  (s.  100).  The  registrars  of  County  Courts  having 
jurisdiction  in  bankruptcy  are  given  the  powers  and  jurisdiction  set  out  in  sec.  99, 
subs.  2,  subject  to  general  rules  limiting  their  powers  ;  subs.  3  grants  further  jDowers  to 
registrars  in  bankruptcy  of  the  High  Court ;  the  Lord  Chancellor  may,  subs.  5,  by  order, 
direct  any  specitied  registrar  of  a  County  Court  to  have  and  exercise  these  additional 
powers. 

Committal. — Sec.  103,  subsec.  5,  gives  the  County  Court  power  to  commit  under  sec.  5 
of  the  Debtors  Act,  1869,  irrespective  of  the  amount  of  debt ;  the  judge  alone  can  exercise 
this  power  (s.  99,  subs.  4  ;  see  vol.  i.  p.  521,  Bankruptcy,  Imprisonment  under  the  Debtors 
Act). 

Appeals. — By  sec.  2  of  the  Bankruptcy  Appeals  (County  Courts)  Act,  1884,  the 
appeal  lies  in  bankruptcy  matters  to  a  Divisional  Court,  of  which  the  judge  to  whom 
bankruptcy  business  is  assigned  shall  be  a  member.  An  apjjeal  can  only  be  made  to 
Court  of  Appeal  by  leave  of  the  Divisional  Court  or  Court  of  Appeal  (see  vol.  i.  ix  520, 
Bankruptcy,  Appeals  and  Rehearings). 

Administration  Orders. — The  County  Court  has  exclusive  jurisdiction  to  grant  these 
orders  (see  sec.  122,  and  rules  and  forms  under  the  said  section  in  Annual  County  Court 
Practice  ;  see  also  vol.  i.  p.  520,  Bankruptcy,  Administration  Order. 

See  also  Bankruptcy,  vol.  i.  pp.  482-531. 

Bills  of  Exchange  Act,  1855,  c.  67,  has  been  repealed  as  regards  the  High  Court, 
but  is  still  in  force  in  the  County  Court.  The  scheme  of  the  Act  is  to  facilitate  the 
remedies  on  bills  of  exchange  and  promissory  notes  ;  by  sec.  1  all  actions  on  these 
securities  within  six  months  of  their  becoming  due  may  be  begun  by  a  writ  of  summons 
in  special  form  given  in  Schedule  A ;  the  plaintiff,  on  filing  an  affidavit  of  personal 
service,  may,  in  case  the  defendant  shall  not  have  obtained  leave  within  twelve  days  to 
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appear,  and  have  appeared  (s.  2),  sign  judgment  as  in  the  form  given  in  Schedule  B. 
Leave  to  appear  can  (s.  2),  on  such  terms  as  to  security  or  otherwise  as  to  the  judge 
may  seem  tit,  be  obtained  on  paying  into  Court  the  sum  indorsed  on  writ  or  upon 
affidavit  disclosing  a  legal  or  equitable  defence,  or  such  facts  as  would  make  it  incumbent 
on  the  holder  to  prove  consideration. 

When  leave  to  appear  has  been  obtained  and  the  defendant  has  duly  appeared,  the 
action  proceeds  in  the  same  way  as  any  other  action,  except  that  sec.  4  provides  (1)  that 
directions  may  be  given  as  to  the  custody  of  the  bill  sued  on  ;  (2)  that  the  plaintiff  may 
be  ordered  to  find  security  for  costs,  and  the  action  stayed  till  he  does  so.  The  defendant 
may  at  the  trial  avail  himself  of  any  defence  of  which  the  facts  admit. 

Bills  of  Sale  Act,  1878,  Amendment  Act,  1882,  c.  43. — Sec.  11  provides  for 
the  filing  with  registrars  of  County  Courts  of  bills  of  sale  given  by  persons  residing 
or  affecting  chattels  being  within  the  County  Court  district  (see  Bills  of  Sale, 
vol.  ii.  p.  136). 

Boeough  and  Local  Courts  of  Record  Act,  1872. — By  sec.  6,  where 
final  judgment  has  been  obtained  in  an  action  brought  in  a  borough  or  local  Court 
of  record,  or  where  a  rule  or  order  of  the  judge  has  been  made  for  the  payment  of 
moneys  or  costs,  not  exceeding  £20,  the  said  Court  may  send  a  writ  or  precept  for  the 
recoA'ery  of  the  same  to  the  registrar  of  any  County  Court  within  the  jurisdiction  of 
which  the  defendant  may  possess  any  goods  or  chattel.s,  to  be  stamped  by  him  and 
executed  by  the  high  bailiff,  as  if  it  had  been  issued  out  of  the  County  Court. 

Brine  Pumping  (Compensation  for  Subsidence)  Act,  1891,  c.  40,  s.  11. — If  a 
compensation  Board  disallow  a  claim  or  any  item  thereof  on  the  ground  of  want  of 
title  or  interest,  the  claimant  may  (s.  27,  subss.  1,  4),  or  if  a  Board  allow  a  claim  or 
any  item  thereof,  any  person  assessed  to  the  last  rate  made  under  the  Act  may,  appeal 
to  the  County  Court  (s.  27,  subss.  2,  4)  ;  but  there  can  be  no  appeal  if  the  amount 
claimed  does  not  exceed  £100  (s.  29).  Comijensation  assessed  under  this  Act  may  be 
recovered  as  a  debt  in  the  County  Court  within  the  jurisdiction  of  which  the  property 
to  which  the  claim  relates  is  situate  (s.  26). 

Building  Societies  Acts,  1874,  c.  42,  and  1894,  c.  47. — By  sec.  4  of  the  1874 
Act,  *'  Court "  means  County  Court  of  the  district  in  which  the  chief  office  or  place  of 
meeting  for  business  of  the  society  is  situate,  and  such  County  Court  has  jurisdiction  as 
follows  : — 

Default  of  Officers. — See  sees.  23  and  24  of  1874  Act,  and  Building  Societies,  vol.  ii. 
p.  293.  The  procedure  on  applications  against  officers  is  regulated  by  Order  41.  This 
jurisdiction  is  exclusive  to  the  County  Court. 

Winding  up. — See  sec.  32,  subsec.  4,  of  the  1874  Act,  and  Building  Societies,  vol.  ii. 
p.  298. 

Disputes. — As  to  jurisdiction  of  County  Court,  see  1874  Act,  ss.  16,  subss.  9,  34,  35, 
and  36,  and  Building  Societies,  vol.  ii.  p.  297.  Proceedings  (s.  35,  subs.  1)  are  directed 
to  l-»e  commenced  by  petition  ;  under  subs.  2  should  be  by  action,  commenced  by 
plaint  and  summons  (see  Order  41,  rr.  1,  2,  3). 

Enforcing  Decisions  of  Arbitrators. — By  sec.  34  of  the  1874  Act,  where  disputes  are 
referred  to  arbitration  pursuant  to  the  Act  and  Rules,  and  an  award  is  made,  it  is  final. 
Should  either  party  disobey  the  award,  the  County  Court  may  enforce  compliance 
on  the  petition  of  any  person  concerned.     This  jurisdiction  is  exclusive. 

Charitable  Trusts  Act,  1853,  c.  137 ;  Charitable  Trusts  Amendment  Act, 
1855,  c.  124 ;  Charitable  Trusts  Act,  1860,  c.  136 ;  and  Charitable  Trusts 
(Recovery)  Act,  1891,  c.  17. — As  to  the  jurisdiction  of  the  County  Court  under  these 
Acts,  see  article  Charity  Commission. 

Note  that  the  County  Court  may  not  vary  or  make  any  order  conflicting  with  any 
decree  or  order  of  the  High  Court  or  judge  thereof.  A  certificate  of  the  Charity  Board 
that  in  their  judgment  the  gross  yearly  income  does  not  exceed  £50,  determines  the 
question  of  jurisdiction  (s.  44  of  1853  Act), 

Each  registrar  must  record  in  "  The  Charitable  Trusts  Book "  all  such  proceedings 
(Order  48,  r.  1),  and  transmit  a  copy  of  every  order  made  to  the  registrar  of  County 
Court  judgments. 

Appeal. — The  Attorney-General  may  appeal  within  three  months ;  any  other  person 
must  within  one  month  give  notice  to  the  County  Court  and  the  Charity  Board ;  and  if 
the  Board  certify  that  the  appeal  is  reasonable,  may  proceed  therewith,  but  the  Board 
may  require  him  to  be  bound  with  two  sureties,  approved  by  the  registrar,  to  indemnify 
the  charity  against  costs,  and  to  pay  such  costs  as  he  may  be  ordered  to  pay. 

Coal  Mines  Regulation  Act,  1887,  c.  58. — A  County  Court  judge,  sitting  with  or 
without  assessors,  may  be  appointed  to  hold  the  inquiry  as  to  managers,  referred  to 
in  article  Coal  Mines,  ante,  vol.  ii.  p.  54  j  see  also  as  to  arbitrations,  same  article, 
pp.  57,  58. 
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Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896,  c.  26.— 
By  sec.  1  the  Act  applied  to  every  friendly  society  or  branch,  whether  registered  or  un- 
registered (referred  to  as  a  collecting  society),  and  every  ])erson  or  borlj'  of  persons, 
whether  corporate  or  unincorporate,  granting  assurances  on  any  one  life  for  a  less  sum 
than  £20  (referred  to  as  an  industrial  assurance  company),  as  receives  contributions  or 
premiums  by  means  of  collectors  at  a  greater  distance  than  ten  miles  from  its  registered 
office  or  principal  place  of  business,  and  in  case  of  an  industrial  society  at  periodical 
intervals  less  than  two  months.     Jurisdiction  of  the  County  Court  extends  to — 

Disputes  between  these  societies  and  any  member  or  person  insured,  or  any  person 
claiming  through  either  of  them  or  under  the  rules  (notwithstanding  any  provisions  in 
the  rules  of  the  society  or  comjiany  to  the  contrary) ;  may  be  settled  by  the  County  Court 
or  a  Court  of  summarv  jurisdiction  according  to  the  provisions  of  the  Friendly  Societies 
Act,  1896  (s.  7). 

Dissolution. — The  Friendly  Societies  Act,  1896,  ss.  78-83,  as  to  dissolution,  under 
which  the  County  Court  have  certain  jurisdiction,  apply  to  every  collecting  society 
except  that  in  the  case  of  such  a  society  having  branches,  these  sections  shall  apply 
without  the  consent  of  the  central  body  of  the  society.  See  Friendly  Societies  Act, 
1896,  Dissolution,  post,  p.  547. 

Commons  Act,  1876. — Jurisdiction. — The  Court  of  the  district  within  which  any 
common  or  part  thereof  is  situate  may,  by  sec.  30,  hear  any  case  relating  to  any 
illegal  inclosure  or  encroachment  made,  or  to  any  nuisance  impeding  the  exercise  of  any 
right  of  common  arising,  after  the  passing  of  the  Act,  and  grant  an  injunction  or  make 
an  order  for  the  removal  or  abatement. 

On  giving  security  for  costs  to  the  satisfaction  of  the  County  Coiirt,  an  appeal  lies  to 
the  High  Court,  which  may  reverse,  modify,  or  confirm  the  order  of,  or  may  remit 
with  directions  to,  the  County  Court ;  pending  an  appeal  the  order  is  suspended. 

Companies  Act,  1862.— By  sec.  126  the  judges  of  County  Courts  who  sit  at  places 
more  than  twenty  miles  from  the  General  Post  Office,  were  (amongst  others)  made 
commissioners  for  the  purpose  of  taking  evidence  under  the  Act  in  cases  where  any 
company  was  wound  up  ;  and  the  Court  (see  s.  81  for  definition)  may  refer  the  whole 
or  any  part  of  the  examination  of  any  witness  to  such  commissioner,  who  in  the  matter 
60  referred  to  him  has  all  the  same  powers  as  to  the  examining  and  punishing  the 
defaults  of  witnesses,  the  production  and  delivery  of  documents,  and  allowing  costs 
and  expenses  of  witnesses,  as  the  Court  which  made  the  order  had.  See  Companies 
(Winding-Up)  Act,  1890,  infra. 

Companies  Winding-Up  Act,  1890. — Jurisdiction. — By  sec.  1,  subsec.  3,  where  the 
capital  credited  as  paid  up  does  not  exceed  £10,000,  and  the  registered  office  of  the 
company  is  situate  within  the  jurisdiction  of  a  County  Court  having  jurisdiction  in 
bankruptcy  (Order  of  Lord  Chancellor,  29th  November  1890),  a  petition  to  wind  up  or 
to  continue  the  winding  up  of  a  company  under  the  supervision  of  the  Court  shall  be 
presented  to  that  County  Court.  The  Court  has,  for  the  winding  up,  all  the  powers  of  the 
High  Court  (s.  1,  subs.  6).  The  Lord  Chancellor,  or  any  judge  of  the  High  Court  having 
jurisdiction  under  the  Act,  may  at  any  time,  for  good  cause,  transfer  to  the  High  Court, 
from  the  County  Court,  or  from  the  High  Court  to  the  County  Court,  the  winding  up 
of  a  company  (Companies  Winding-Up  Rules,  1890,  r.  8) ;  and  for  like  good  cause  the 
judge  of  a  County  Court  may  transfer  proceedings  to  any  Court  which  has  jurisdiction 
other  than  the  High  Court  or  a  Palatine  Court  (ibid.  r.  9). 

Appeal— 'None  is  provided  for  by  this  Act,  but  by  sec.  124  of  the  Companies  Act,  1862, 
to  be  read  with  this  Act,  an  appeal  lies  from  any  order  or  decision  in  the  winding  up  of 
a  company  in  the  same  manner,  and  subject  to  the  same  conditions,  as  appeals  in  cases 
within  its  ordinary  jurisdiction. 

For  the  law  and  procedure  in  winding  up,  see  ante,  p.  210. 

Custom  Laws  Consolidation  Act,  1876.— By  sec.  284  the  term  "justice"  when 
used  in  the  Act  shall  include  County  Court  judge,  who  may  therefore  exercise  the 
jurisdiction  given  by  numerous  sections  to  justices.     See  article  Customs. 

Debtors  Act,  1869. — Jurisdiction  under  sec.  5  is  given  to  a  County  Court  judge 
sitting  in  open  Court,  by  an  order  showing  on  its  face  the  ground  on  which  it  is  issued, 
to  commit  for  default  in  payment  of  a  sum  of  money  ordered  to  be  paid  by  a  Court, 
whether  High  Court  or  inferior  Court,  and  whether  '^over  or  under  £50  (Bankruptcy 
Act,  1883,  s.  103  (4)). 

In  the  County  Court  the  debtor  making  default  in  one  of  the  six  cases  excepted 
from  the  operation  of  sec.  4  of  the  Act,  ought  to  be  proceeded  against  by  attachment ; 
sec.  4  is  amended  as  to  Nos.  3  and  4  of  the  above  six  cases  by  Debtors  Act,  1878,  s.  1. 

As  to  imprisonment  under  the  Debtors  Act,  see  vol.  i.  p.  521. 

Deeds  of  Arrangement  Act,  1887,  c.  57.— See  article  Bankruptcy,  vol.  i.  p.  529, 
The  copy  of  the  deed  there  referred  to  is  to  be  transmitted  within  three  days. 
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The  rules  under  Deeds  of  Arrangement  Act,  1887,  jjrescribe  the  way  in  which  the 
above-mentioned  registrars  are  to  perform  their  duties. 

Employers'  Liability  Act,  1880.— See  Employers'  Liability. 

Employers  and  Workmen  Act,  1875,  c.  90. — By  sec.  3  the  County  Court  may, 
as  an  additional  jurisdiction,  in  any  proceeding  liaving  relation  to  any  dispute  between 
an  employer  and  a  workman,  arising  out  of  or  incidental  to  their  relation  as  such, 
exercise  the  following  powers — (a)  It  may  adjust  and  set  off  claims  one  against  the  other, 
whether  the  same  are  liquidated  or  not,  or  are  for  wages,  damages,  or  otherwise  (subs.  (1))  ; 
(b)  it  may  rescind  contracts  on  such  terms  as  may  seem  just  (subs.  (2)) ;  (c)  where  damages 
might  be  awarded  for  breach  of  contract,  it  may  in  lieu  of  all  or  part  of  such  damages, 
with  the  consent  of  the  plaintiff',  accej^t  from  the  defendant  security  for  the  performance 
of  the  unperformed  portion  of  the  conlract  (subs.  (3)).  The  same  section  provides  that  the 
security  shall  be  an  undertaking  of  the  defendant,  with  one  or  more  sureties,  that  he 
will  perform  his  contract ;  and  how  the  surety  may  recover  any  sum  paid  by  him  with. 
costs. 

"Workman"  is  defined  by  sec.  10. 

See  sec.  8  as  to  procedure  on  giving  security,  and  Form  313. 

Explosives  Act,  1875,  c.  17. — By  sec.  66  a  Secretary  of  State  may,  amongst  other 
persons,  appoint  a  County  Court  judge  to  make  a  formal  investigation  into  the  cause  of 
any  accident  caused  by  an  explosion,  or  fire  in  connection  with  any  explosive,  or  of  which, 
notice  by  sec.  63  is  required  to  be  given  to  the  Secretary  of  State.  The  inquiry  must  be 
made  in  open  Court,  and  the  judge  shall  have  all  the  powers  of  a  Court  of  summary 
jurisdiction,  in  addition  to  certain  special  powers  (s.  66,  subs.  3),  in  regard  to  enforcing 
the  attendance  of  witnesses,  the  production  of  documents,  and  other  matters. 

Extraordinary  Tithe  Redemption  Act,  1886,  c.  54. — Any  instalment  of  the  rent- 
.-charge  in  arrear  may  be  recovered  by  action  in  the  High  Court  or  County  Court,  in  the 
same  way  and  subject  to  like  conditions  that  rent-charge  in  lieu  of  ordinary  tithe  is 
recoverable,  or  by  entry  upon  and  perception  of  the  rents  and  profits  of  the  land,  subject 
to  such  rent-charge  (s.  4,  subs.  5).  A  rent-charge  jjayable  under  this  Act  is  not  a 
tithe  rent-charge  under  the  Tithe  Act,  1891  (see  s.  9,  subs.  2,  and  s.  10,  subs.  4,  of 
that  Act). 

Factory  and  Workshop  Acts,  1891,  c.  75  ;  1895,  c.  37).^ — Sec.  7,  subsec.  2, 
gives  the  County  Court  of  the  district  jurisdiction  to  compel  the  occupier  of  a  factory, 
at  the  instance  of.  the  owner,  to  contribute  towards  the  expense  of  making  provisions 
against  fire  as  the  sanitary  authoritv  may  have  obliged  the  owner  to  carrv  out. 

Finance  Acts,  1894,  c.  30;  1896,  c.  28.— By  sec.  10  of  the  1894  Act,  anyone 
.aggrieved  by  the  decision  of  the  commissioners,  whether  on  the  ground  of  the  value  of 
any  property,  or  of  the  rate  charged  or  otherwise,  may,  on  payment  of  or  on  giving 
security  for  the  duty,  appeal  to  the  High  Court  (subs.  1) ;  where  the  value,  as  alleged  by 
the  commissioners,  of  the  property  in  respect  of  which  the  disjjute  arises  does  not  exceed 
£10,000,  the  appeal  may  be  to  the  County  Court  for  the  j)lace  in  which  the  appellant 
resides  or  the  property  is  situate,  as  if  the  County  Court  was  the  High  Court  (subs.  5). 
In  every  case  there  is  an  appeal  as  of  right  to  the  Court  of  Appeal  (s.  22  of  the 
1896  Act).  A  dispute  as  to  the  proportion  of  estate  duty  to  be  borne  by  any  property  or 
person,  where  the  amount  in  dispute  is  less  than  £50,  may  be  determined  by  the  County 
Court  for  the  county  or  place  in  which  the  person  recovering  the  same  resides  or  the 
property  is  situate  (s.  14,  subs.  2,  1894  Act). 

Proceedings  in  appeals  under  sec.  10  of  the  1894  Act  are  regulated  by  Order  38  a. 

Fines  and  Recoveries  Act,  1833  (see  sec.  79,  80,  84). — An  acknowledgment  by  a 
married  woman  under  this  Act  may  by  sec.  184  of  the  County  Courts  Act,  1888,  be 
received  by  a  judge  of  a  County  Court  in  the  same  manner  as  by  a  judge  of  the  High 
Court.  The  formalities  to  be  observed  are  regulated  by  the  three  sections  of  this  Act, 
and  the  High  Court  rules  made  in  reference  thereto. 

Friendly  Societies  Act,  1896,  c.  25. — See  Friendly  Societies. 

Recovery  of  Moneys  payable  by  Members. — Sec.  31  gives  jurisdiction  to  the  County  Court 
of  the  district  in  which  the  member  resides. 

Default  of  Officers. — Sec.  54  gives  jurisdiction  to  the  County  Court  or  to  a  Court  of 
summary  jurisdiction,  and  the  order  of  either  such  Court  shall  be  final. 

Disputes. — Decisions  on  disputes,  in  manner  directed  by  the  rules,  may  be  enforced 
by  the  County  Court.  By  consent  the  County  Court  may  determine  any  dispute 
directed  to  be  referred  by  the  rules  to  justices  or  to  a  Court  of  summary  jurisdiction 
(ibid.  subs.  5).  If  the  rules  contain  no  direction  as  to  disputes,  or  where  no  decision  is 
made  for  forty  days  after  application  to  the  society  or  its  branch  for  a  reference  under 
the  rules,  the  County  Court  or  a  Court  of  summary  jurisdiction  may  determine  the 
dispute  ;  but  in  the  case  of  a  society  with  branches  the  forty  days  shall  not  begin  to  run 
until  application  has  been  made  in  succession  to  all  the  bodies  entitled  under  the  rules 
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to  determine  the  dispute,  provided  that  the  rules  shall  require  no  gi'cater  delay  than 
three  months  between  each  successive  determination  (subs.  6). 

Ainalyamation  of  Societies. — By  sec.  70,  subsec.  7,  in  cases  of  amalgamation,  any  member 
of  or  any  person  claiming  any  benefit  from  the  funds  of  any  "friendly  society,"  niav 
apply  to  the  County  Court  of  the  district  within  which  the  chief  or  any  other  place  (if 
business  is  situate,  for  relief  or  other  order,  and  the  Court  has  the  same  powers  as  in 
regard  to  the  settlement  of  disputes. 

Dissolution  of  Societies. — By  sec.  78,  subsec.  2,  the  remedy  already  mentioned  of 
members  and  others  dissatisfied  in  the  case  of  the  amalgamation  of  "  friendly  societies," 
of  applying  to  the  County  Court  for  relief,  is  given  to  those  dissatisfied  with  the  terms 
of  a  dissolution. 

Proceedings  in  the  County  Court. — As  to  these,  see  sec.  94,  and  Order  41. 

For  what  is  a  "friendly  society,"  see  sec.  8,  subsec.  1. 

Government  Annuities  Act,  1864,  c.  43. — Sec.  10  of  this  statute  gives  the 
County  Court  sole  and  unlimited  jurisdiction  in  the  cases  with  which  it  deals.  See 
Government  Annuities. 

Government  Annuities  Act,  1882,  c.  51. — Sec.  10  of  this  enactment  seems  to  give 
the  County  Court  jurisdiction  whatever  the  amount  sued  for  may  be. 

Guardianship  of  Infants  Act,  1886,  c.  27. — The  County  Court  of  the 
district  in  which  the  respondents  or  any  of  the  respondents  reside  (s.  9)  may  appoint 
a  guardian  or  guardians  to  act  jointly  with  the  mother  (s.  2). 

The  said  Court  may  confirm  an  appointment  under  sec.  3,  subsec.  2.  By  sec.  3, 
subsec.  3,  when  guardians  are  unable  to  agree  upon  a  question  affecting  the  welfare 
of  an  infant,  one  of  them  may  apply  to  the  said  Court  for  its  direction,  and  the  said 
Court  may  make  such  order  as  it  shall  think  proper.  By  sec.  5,  upon  the  application  of 
the  mother,  who  may  apply  without  next  friend,  the  said  Court  may  make  an  order  as 
to  the  custody  of  the  infant,  and  the  right  of  access  thereto  by  either  parent,  having 
regard  to  the  welfare  of  the  infant,  and  to  the  conduct  of  the  parents  and  their 
wishes,  and  may  vary  or  discharge  such  order,  and  in  every  case  may  make  such 
order  respecting  the  costs  of  the  mother  and  the  liability  of  the  father  as  may  be  just. 

The  High  Court  may,  in  its  discretion,  remove  any  guardian  appointed  by  virtue  of 
this  Act,  and  appoint  another  guardian  (s.  6),  or,  at  the  instance  of  any  party  to  an 
application  made  under  this  Act,  remove  such  application  to  the  High  Court,  and  there 
proceed  before  a  judge  of  the  Chancery  Division  (s.  10).  An  appeal  shall  also  lie  to 
a  judge  of  the  Chancery  Division  of  the  High  Court  from  any  order  made  by  a 
County  Court. 

The  procedure  in  the  County  Court  is  regulated  by  Order  47,  and  in  the 
High  Court  by  the  Rules  of  the  Supreme  Court  (Guardianship  of  Infants  Acts).— 
See  Infants. 

Hosiery  Manufacture  (Wages)  Act,  1874,  c.  48.  —  Penalties  for  illegal 
deductions  from  wages  are  to  be  recovered  by  the  artificer,  or  any  other  person 
suing  for  the  same,  in  the  County  Court  in  the  district  where  the  ofl'ence  is  committed, 
with  full  costs  of  suit  (s.  3). 

So  also  the  penalties  for  illegal  use  of  frames  are  recovered  in  the  County 
Court  aforesaid  (s.  4).  This  jurisdiction  of  the  County  Court  is  exclusive,  and  is 
not  limited  in  amount. — See  Hosiery  Manufactures. 

Inclosure,  etc.,  Expenses  Act,  1868,  c.  89. — Applications  for  recovery  of 
expenses  incidental  to  enfranchisement,  etc.,  may  be  made  to  any  County  Court  (s.  3). 
Any  valuer  or  other  person  who  is  in  possession  of  any  document  relating  to 
an  inclosure,  and  who  fails  to  com])ly  with  an  order  by  the  commissioners  to 
deliver  the  same  to  them  at  their  office,  on  such  default  may  be  summoned  before 
the  judge  of  the  County  Court  for  tlie  county  in  which  the  lands  or  any  part 
thereof  are  situate,  and  upon  the  production  of  such  order  the  judge  shall  compel 
the  party  in  default  to  obey,  as  he  is  by  law  enabled  to  compel  production  of 
documents  (s.  4). 

Industrial  and  Provident  Societies  Act,  1893,  c.  39. — Jurisdiction  is  given 
to  the  County  Court  in  the  following  matters  : — 

Recovery  of  Moneys  payable  by  Members. — The  County  Court  either  of  the  district 
in  which  the  registered  office  is  situate,  or  in  that  in  which  the  member  resides 
(s.  23). 

Default  of  Officers. — By  sec.  48  the  order  of  the  Court  will  be  final. 

Winding  up. — Where  the  capital  does  not  exceed  £10,000,  and  the  registered  office 
is  situate  within  the  jurisdiction  of  a  County  Court  having  jurisdiction  in  winding  up 
(s.  68).     Cp.  s.  1,  Companies  (Winding-up)  Act,  1890. 

Setting  aside  Deeds  of  Dissolution.— The  County  Court  of  the  district  where  the 
registered  office  of  the  society  is  situate,  to  set  such  dissolution  aside  (s.  38,  subs.  (e)). 
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Disputes.— The  County  Court  has  exactly  the  same  poAver  over  disputes,  and  ot 
enforcing  the  decisions  of  arbitrators,  as  it  has  under  sec.  68  of  the  Friendly  Societies 
Act,  1896,  which  see. 

The  jurisdiction  of  the  High  Court  would  appear  to  be  excluded  as  to  all  the  above 
matters,  save  "  winding  up." 

Inebriates  Act,  1879  and  1888. — A  County  Court  judge  for  the  district  in  which 
a  "  retreat "  is  situate  may  by  order  authorise  persons  to  visit  anyone  detained 
therein  ;  and  may  on  the  report  made  to  him  discharge  the  detained  person  (s.  18, 
1879  Act).     The  1879  Act,  which  expired,  is  continued  by  the  1888  Act. 

Inferior  Courts'  Judgments  Extension  Act,  1882,  c.  31. — By  sec.  3  the 
registrar  of  an  inferior  Court  (see  Interpretation,  s.  2)  in  England,  Scotland,  or 
Ireland  may,  after  the  time  for  appealing  against  the  judgment  has  elapsed,  grant 
a  certificate  of  such  judgment  in  the  form  in  the  schedule  to  the  Act  ;  upon  the 
production  (s.  4)  of  such  certificate,  purj^orting  to  be  signed  by  the  proper  officer  of  the 
inferior  Court,  the  registrar  of  the  County  Court  must,  on  payment  of  the  prescribed 
fees,  register  the  same  in  the  prescribed  form,  and  all  the  reasonable  costs  of  obtaining 
and  registering  such  certificate  shall  be  added  to  and  recovered  as  if  the  same 
were  part  of  the  original  judgment.  Execution  (s.  5)  may  then  issue  out  of  the 
Court  in  which  the  certificate  has  been  registered,  against  the  goods  of  the  defendant 
within  the  jurisdiction. 

Sec.  8  provides  that  costs  are  not,  without  an  order  of  the  Court,  to  be  allowed 
in  any  action  brought  to  enforce  a  judgment  which  might  have  been  registered  as 
above. 

For  the  practice  on,  and  the  fees  payable  for  obtaining  and  registering  the  certificate, 
see  Order  45,  Forms  314,  315. 

Intestate  Widows  and  Children  Acts,  1873,  c.  52;  1875,  c.  27. — Where  the 
estate  of  an  intestate  does  not  exceed  £100,  his  widow  or  child  or  children,  residing 
more  than  three  miles  from  the  registry  of  the  Court  of  Probate,  may  apply  to  the 
registrar  of  the  County  Court  within  the  district  of  which  the  intestate  had  had  his  last 
fixed  abode,  to  fill  up  the  papers  required  for  a  grant  of  letters  of  administration,  and  to 
swear  the  applicant  and  attest  the  execution  of  the  administration  bond.  The  registrar 
shall  then  transmit  the  same  by  post  to  the  registrar  of  the  Court  of  Probate  having 
jurisdiction  in  the  matter,  who  shall  make  out  letters  of  administration  and  transmit  the 
same  to  the  registrar,  to  be  by  him  delivered  to  the  api^licant  (1873  Act,  s.  1). 

For  the  purposes  of  the  Act  the  registrars  of  County  Courts  may  exercise  the  powers 
of  commissioners  of  Court  of  Probate  {ibid.  s.  4). 

By  the  1875  Act,  s.  1,  the  above  Act,  which  applied  only  to  men  dying  intestate,  was 
extended  to  the  children  of  poor  intestate  widows. 

Judicial  Trustees  Act,  1896,  c  35. — The  jurisdiction  under  this  Act  may  be 
exercised  by  any  County  Court  judge  to  whom  such  jurisdiction  may  be  assigned  under 
this  Act,  and  subject  to  the  prescribed  definition  of  the  jurisdiction  (s.  2). 

Rules  may  be  made  by  the  Lord  Chancellor  for  assigning  and  for  defining  the 
jurisdiction  to  be  given  to  County  Court  judges  (s.  4,  subs.  6);  these  rules  have  not  yet 
been  made. 

Land  Transfer  Act,  1875,  c.  87. — By  sec.  114,  for  the  purposes  of  the  Act 
"  the  Court "  means  the  High  Court,  Chancery  Division,  or  the  County  Court,  as  may 
be  prescribed  by  the  general  Rules  ;  where  the  County  Court  has  jurisdiction  it  enjoys 
all  the  powers  of  the  Chancery  Division  which  may  be  exercised  in  open  Court  or  in 
chambers. 

An  appeal  is  given  to  the  Chancery  Division  by  sec.  116. 

Law  of  Distress  Amendment  Acts,  1888,  c.  21  ;  1895,  c.  24. — A  general  certi- 
ficate authorising  a  bailiff  to  act  in  any  part  of  England  and  Wales  (r.  4  of  1888) 
can  only  be  granted  by  a  County  Court  judge  (r.  3  of  1888) ;  a  special  certificate  may  be 
granted  by  the  judge  or  registrar,  and  must  specify  the  particular  distress  to  which  it 
applies  (rr.  2,  3,  of  1888).  The  certificate  may  at  any  time  be  cancelled  or  declared  void 
by  the  judge  (s.  1,  1895  Act).  An  applicant  for  a  certificate,  who  must  be  resident  or 
have  his  principal  place  of  business  in  the  district  of  the  Court  (r.  1,  1895),  not  rated  on 
a  rateable  value  of  £25,  may  be  required  to  find  security  in  £20  for  a  general,  and  £5 
for  a  special,  certificate  (rr.  9  and  10  of  1888). 

A  general  certificate  requires  to  be  renewed  annually  on  or  before  the  1st  February 
(r.  2  of  1895),  and  a  list  of  those  in  force  shall  be  exhibited  in  the  office  of  every  Court 
(r.  6  of  1895). 

Literary  and  Scientific  Institutions  Act,  1854,  c.  112.— The  County  Court 
of  the  district  in  which  the  principal  building  of  the  institiition  is  situated  has 
jurisdiction  to  adjust  the  affairs  of  the  institution,  or  to  direct  proceedings  to  be  taken 
in  the  Chancery  Division  of  the   High   Court  in  cases  of  disputes  (s.  29) ;  and  to 
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determine,  in  default  of  the  members  doing  so,  what  institution  shall  receive  any- 
surplus  there  may  be  (s.  30).     As  to  procedure,  see  Order  41. 

Loan  Socib:ties  Act,  1840,  c.  110.— By  sec.  17  loans  may  be  recovered  in  County 
Courts,  notwithstanding  that  sec.  16  provided  for  their  recovery  by  summons  before  a 
justice  of  the  peace  ;  by  sec.  18  the  plaintiff  society  may  reduce  its  demand  to  bring 
the  same  within  the  jurisdiction  of  the  County  Court,  provided  that  the  amount  ordered 
to  be  paid  must  be  accepted  in  full  satisfaction  of  tlie  debt. 

Local  Government  (England  and  Wales)  Act,  1888,  c.  41.— By  sec.  75,  with 
substitution  of  the  County  Council  for  the  person  from  whom  payment  is  claimed,  and 
of  one  month  for  fourteen  days  for  the  period  within  which  taxation  may  be  claimed, 
the  County  Court  has  exactly  the  same  powers  as  under  the  Parliamentary  Elections 
(Returning  Officers  Act,  1875,  and  the  Amendment  Act,  1886,  post,  wliich  see). 

Local  Loans  Act,  1875,  c.  83. — Proceedings  under  sec.  12  for  the  appointment  of  a 
receiver  may  be  taken  in  the  County  Court.  By  sec.  25  proceedings  for  the  rectification 
of  the  register,  where  the  value  of  the  security  to  which  the  application  relates  does  not 
exceed  £50,  may  be  taken  in  the  County  Court.     The  practice  is  governed  by  Order  43. 

London  Building  Act,  1894,  c.  163  (Private  Act). — The  award  of  a  surveyor  or  sur- 
veyors under  sec.  91,  subs.  (1),  is  subject  to  an  appeal  to  the  County  Court  taken  within 
fourteen  days  from  the  delivery  of  the  award  {ibid.  subs.  2).  If  the  appellant  satisfies 
the  judge  that  a  sum  exceeding  £50,  exclusive  of  costs,  is  involved,  and  gives  security 
to  prosecute  his  appeal  and  to  abide  the  event  thereof,  proceedings  shall  be  stayed,  and 
the  appellant  may  bring  an  action  in  the  High  Court  {ibid.  subs.  5).  By  sec.  94  the 
County  Court  judge  may  settle  the  amount  of  security  to  be  given  by  building  owners 
and  adjoining  owners  respectively  ;  in  cases  where  consent  is  required  to  be  given  by, 
any  notice  to  be  served  on,  or  any  other  thing  done  by  any  owner,  and  no  owner  can 
be  found,  the  judge  of  a  County  Court  may,  by  sec.  196,  give  such  consent,  cause  such 
thing  to  be  done,  and  dis])ense  with  service  of  any  notice. 

Where  jurisdiction  is  l:)y  the  Act  given  to  a  County  Court,  the  Court  may,  by 
sec.  168,  settle  the  time  and  manner  of  executing  any  work,  and  may  put  the  parties 
upon  such  terms  as  the  Court  thinks  fit. 

AuAone  who  fails  to  comply  with  any  order,  or  who  prevents  a  builder  from 
complying  therewith,  is  liable,  by  sec.  200,  subsec.  11,  to  penalties. 

By  sec.  168  the  same  right  of  ap])eal  as  under  the  County  Courts  Act,  1888,  is 
given.  In  cases  coming  within  sec.  91,  a  party  may  either  avail  himself  of  this  right 
of  appeal  or  of  the  procedure  under  the  fifth  subsection  of  the  said  section. 

Lunacy  Act,  1890,  c.  5.— The  powers  of  County  Court  judges  as  regards  reception 
orders  are  dealt  with  in  article  Asylums  in  vol.  i.  p.  371,  27ie  Judicial  Authority  Defined, 
and  passim. 

By  sec.  132  the  judge  of  County  Courts  having  jurisdiction  in  the  place  from 
which  the  lunatic  is  seut,  may,  where  the  value  of  the  lunatic's  property  is  under  £200, 
and  no  friend  or  relative  is  willing  to  manage  such  property,  on  application  by  such 
clerk  or  officer,  authorise  the  clerk  of  the  guardians  or  a  relieving  officer  of  the  union 
to  realise  the  property  of  the  lunatic,  subject  to  his  rendering  an  account  to  the  judge 
of  the  dealings  with  the  said  property  {ibid.  subs.  3). 

By  sec.  300  an  order  may  be  made  by  a  County  Court  judge  for  payment  to  the 
guardians  of  any  union  of  expenses  incurred  in  relation  to  a  lunatic.  Applications  for 
orders  under  sees.  132  and  300  must  be  by  petition  (Order  42  B). 

Market  Gardeners'  Compensation  Act,  1895,  c.  27,  is  to  be  construed  as  part  of  the 
Agricultural  Holdings  Act,  1883,  as  to  which,  see  ante,  p.  542. 

Married  Women's  Property  Act,  1882,  c.  75. — Special  jurisdiction  is  by  this  Act 
given  to  the  County  Court  under  sec.  11,  to  appoint  trustees  of  policies  of  life  insurance 
effected  by  husbands  for  the  benefit  of  their  wives  and  children,  and  by  wives  for  the 
benefit  of  their  husbands  and  children  ;  and  under  sec.  17,  to  decide  in  a  summary  way 
questions  between  husband  and  wife  as  to  the  title  to  or  possession  of  property. 

The  judge  of  the  district  in  which  eitlier  party  resides  may,  at  the  instance  of  either 
party  or  of  any  bank,  company,  or  society  in  whose  books  the  property  in  dispute 
stands,  make  the  order,  subject  to  the  right  of  appeal  and  the  right  of  the  defendant  to 
remove  the  case  into  the  High  Court  given  by  the  section.  For  the  procedure  under 
the  last-mentioned  section,  see  Order  46. 

Matrimonial  Causes  Act,  1857,  c.  85.— A  protection  order  under  sec.  21  ought, 
within  ten  days  of  tlie  making  thereof,  to  be  entered  with  the  registrar  of  the  County 
Court  within  whose  jurisdiction  the  wife  resides.  This  provision  is  not  imperative, 
only  directory  {In  re  the  Goods  of  Betty  Farraday,  1862,  31  L.  J.  P.  &  M.  7). 

Merchant  Shipping  Act,  1894,  c.  60.— This  Act  gives  jurisdiction  m  certain 
actions  and  matters  by  some  of  its  provisions  only  to  County  Courts  having  Admiralty 
jurisdiction,  and  by  other  of  its  provisions  to  all  County  Courts,  in  the  exercise  of  tlieir 
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ordinary  jurisdiction  ;  the  former  have  been  dealt  with  under  Admiralty  Jurisdiction, 
the  latter  are  appeals  for  pilotage  authorities  (see  Pilotage,  and  sec.  610).  The  procedure 
is  governed  by  Order  39  A,  which,  though  made  under  the  provisions  of  a  repealed 
statute,  are  continued  in  force  by  sec.  745. 

Court  of  Survey.  —  Presidency  of  Courts  of  Survey,  see  Survey  (Courts  of), 
ss.  487,  488,  491.  The  procedure  is  governed  by  the  "general  rules  for  Courts 
of  Survey  in  the  United  Kingdom,  1876,"  made  under  the  repealed  Act  of  1876,  but 
continued  in  force  by  sec.  745  (see  Annual  County  Court  Practice,  vol.  ii.). 

The  arrestment  of  foreign  ship  having  caused  injury  to  the  property  of  Her  Majesty 
or  any  of  her  subjects,  found  in  any  port  or  within  three  miles  of  the  coast,  until  the 
owner  or  master  of  consignee  of  the  said  ship  has  made  satisfaction  for  the  injury  or 
given  security  to  abide  the  event  of  legal  proceedings  (s.  688). 

The  rescission  of  contracts  in  any  dispute  between  an  owner  or  master  of  a  ship 
and  a  seaman  or  apprentice  incidental  to  their  relation  as  such.  This  power  is  in  addition 
to  and  indei^endent  of  any  other  jurisdiction  (s.  168;  and  see  ante,  Admiralty  Juris- 
diction). 

Cognisance  of  suits  for  the  recovery  of  wages  not  exceeding  £50.  Such  suits  cannot  be 
Ijrought  in  any  superior  Court,  nor  as  an  Admiralty  j)roceeding  in  any  County  Court, 
except  in  the  four  contingencies  mentioned  in  the  section  (see  Admiralty  Jurisdiction  ; 
"Wages)  ;  in  such  suits  County  Courts  and  Courts  of  summary  jurisdiction  have  sole 
jurisdiction  (as  to  which,  see  sec.  141).  Allotment  notes  may  be  sued  upon  in  County 
Courts  or  Courts  of  summary  jurisdiction. 

Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  c.  70. — By 
sec.  21,  subsec.  6,  the  County  Court  for  the  district  in  which  the  election  was  held  may 
allow  claims  to  be  sent  in  after  fourteen  days,  and  an  expense  to  be  paid  after  twenty-one 
days,  otherwise  such  claims  are  barred,  and  such  payments  are  illegal  payments 
{ibid.  subs.  1). 

Open  Spaces  Act,  1890,  c.  15. — If  the  sanction  of  "the  Court"  is  necessary  to  con- 
veyances under  sees.  2  and  4,  it  may  be  given  by  the  County  Court  in  which  any  part  of 
the  open  space  may  be  situated  (s.  2). 

Parliamentary  Elections  (Returning  Officers)  Act,  1875,  c.  84,  and  Amend- 
ment Act,  1886,  c.  57. — The  candidate  may,  within  fourteen  days  after  the  account  is 
transmitted,  apply  in  the  city  of  London  to  the  Lord  Mayor's  Court,  and  elsewhere  to  the 
County  Court,  to  tax  the  returning  officer's  bill.  From  the  taxation  either  party  may 
appeal  within  seven  days  (s.  1,  1886  Act)  ;  when  the  claim,  with  vouchers,  shall  be  trans- 
mitted to  the  prescribed  taxing  officer  of  the  Queen's  Bench  Division,  whose  taxation  may 
be  reviewed  by  the  said  Court. 

Partition  Acts,  1868,  c.  40;  1876,  c.  17. — Under  these  Acts  the  County  Court 
has  concurrent  jurisdiction  with  the  High  Court  where  the  property  to  which  the  action 
relates  does  not  exceed  £500  (s.  12  of  the  1868  Act). 

Proceedings  must  be  by  action  commenced  by  plaint  and  summons. 

Pharmacy  Acts,  1852,  c.  56 ;  1868,  c.  121 ;  1869,  c.  117.— By  sec.  12  of  the  1852 
Act,  and  sec.  15  of  the  1868  Act,  the  County  Court  is  given  exclusive  jurisdiction  for 
tlie  recovery  of  penalties  imposed  by  those  sections.  Actions  for  the  recovery  of  penalties 
must  be  brought  within  six  months  after  the  offence  (s.  13  of  the  1852  Act). 

Poor  Law  Amendment  Act,  1848,  c.  110. —By  sec.  8  all  relief  granted  by  the 
guardians  upon  loan  (see  Poor  Law  Amendment  Act,  1834,  c.  76,  s.  58,  and  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1876,  s.  25)  chargeable  to  the  common  fund  of 
the  union,  or  to  any  parish  therein,  may  be  recovered  in  the  County  Court  of  the  district 
comprising  the  union,  or  the  major  part  thereof,  on  the  plaint  of  the  guardians,  who 
may  be  heard  by  any  officer  appointed  by  them  for  such  purpose.  The  jurisdiction  is 
not  limited  to  any  amount. 

Private  Street  Works  Act,  1892,  c.  57. — Expenses  of  private  street  works  not 
exceeding  £50  may  be  recovered  from  the  owner  for  the  time  being  of  the  premises  in 
respect  of  which  they  are  due,  in  County  Courts  as  simple  contract  debts  (s.  14). 

Probate  Acts  (Court  of),  1857,  c.  77  ;  1858,  c.  95. — By  sec.  10  of  the  Act  of 
1858,  substituted  for  sec.  54  (repealed)  of  the  1857  Act,  where  the  registrar  of  the  princi- 
l^al  registry  of  the  Court  of  Probate  is  satisfied  by  affidavit  that  the  testator  or  intestate 
at  the  time  of  his  death  had  his  fixed  place  of  abode  in  one  of  certain  specified 
districts  (Schedule  A,  1857  Act),  that  the  personal  estate  was  under  the  value  of  £200, 
and  that  the  deceased  at  the  time  of  his  death  was  not  seised  or  beneficially  entitled  to 
any  real  estate  of  the  value  of  £300,  the  judge  of  the  County  Court  having  jurisdiction  in 
the  place  in  which  the  deceased  had  a  fixed  abode  shall  have  the  contentious  jurisdiction, 
and  authority  of  the  Court  of  Probate,  as  to  the  grant  and  revocation  of  probate  or  letters 
of  administration.  By  sec.  57  of  the  1857  Act,  the  affidavit  of  facts  giving  the  County 
Court  jurisdiction  is  conclusive,  unless  disproved  while  the  matter  is  pending. 


COUNTY  COUETS  551 

By  sec.  46  of  the  1857  Act,  probates  and  administrations  may  be  granted  by  district 
registrars  (s.  13  of  the  1857  Act)  if  it  appears  by  affidavit  that  the  testator  or  intestate 
had  a  fixed  place  of  abode  within  the  district ;  by  sec.  47  the  said  affidavit  is  conclusive 
for  authorising  grant  of  probate  and  administration ;  by  sec.  55,  in  case  of  doubt  as  to 
the  grant  of  any  probate  or  administration,  the  district  registrar  may  transmit  the  matter 
for  the  directions  of  the  judge  of  the  Court  of  Probate,  who  may  forbid  further  proceedings 
by  the  district  registrar,  and  leave  the  party  to  apply,  if  within  its  jurisdiction,  to  a 
Count)^  Court  or  to  the  Probate  Court.  See  also  Intestate  Widows  and  Children  Acts, 
1873,  and  the  Extension  Act,  1875,  ante,  p.  548. 

Public  Health  Act,  1875,  c.  55. — Costs  and  expenses  incurred  as  provided  by 
sees.  104,  106,  can  be  recovered  in  the  County  Court  if  below  £50  ;  so  by  sec.  261  can 
demands  l)elow  that  sum  which  local  authorities  are  empowered  to  recover  in  a  summary 
manner  (see  ss.  150,  257).  To  all  sums  which  can  be  recovered  summarily  the  limitation 
of  time  imposed  bv  Jervis  Act  (11  &  12  Vict.  c.  43,  s.  11),  viz.  six  months,  applies  in  the 
County  Court  (Tottenham  Local  Board  v.  Eowell,  1876,  1  Ex.  D.  514  (C.  A.)  ;  46  L.  J.  Ex. 
432),  but  not  in  proceedings  to  enforce  a  charge  on  land  under  sec.  257  (Tottenham  Local 
Board  v.  Eowell,  No.  2, 1880,  15  Ch.  D.  378  (C.  A.)  ;  50  L.  J.  Ch.  99).  In  this  later  case  the 
period  of  limitation  begins  to  run  from  the  completion  of  the  works  (Hornsey  Local  Board 
V.  Monarch  Investment  Building  Society,  1889,  24  Q.  B.  D.  1  (C.  A.)). 

Public  Health  (London)  Act,  1891,  c.  76,  ss.  11  and  117,  subs.  2,  are  respectively 
similar  to  ss.  104  and  261  of  the  Public  Health  Act,  1875,  supra. 

Railway  Regulation  Act,  1871,  c.  78. — By  sec.  7  the  Board  of  Trade,  when  it  con- 
siders a  formal  investigation  as  to  any  accident  to  be  necessary,  may  direct  that  such 
investigation  shall  be  held  Ijy  a  County  Court  judge,  with  the  assistance  of  an  inspector 
or  assessor ;  the  powers  and  duties  of  the  persons  holding  the  investigation  are  therein 
fully  set  out. 

Riot  (Damages)  Act,  1886,  c.  38. — When  the  compensation  claimed  under  this  Act 
for  damage  by  riot  does  not  exceed  £100,  the  County  Court  for  any,  district  in  which  any 
part  of  the  police  district  is  situate  has  exclusive  jurisdiction  (s.  4,  subs.  2).  The  provi- 
sions of  the  above  Act  are  applicable  for  the  recovery  of  compensation  by  the  owner 
of  a  vessel  plundered  or  damaged  by  persons  riotouslv  assembled  (Merchant  Shipping 
Act,  1894,  c.  60,  s.  515). 

Rivers  Pollution  Prevention  Acts,  1876,  c.  75 ;  1893,  c.  31. — By  sees.  2, 3, 4,  5,  of  the 
1876  Act,  persons  who  pollute  or  knowingly  iierniit  (s.  1  of  the  1893  Act)  streams  to  be 
polluted  are  deemed  to  have  committed  offences  against  the  Act ;  by  sec.  10  such  persona 
may  be  ordered  to  abstain  from  committing  these  offences  by  the  County  Court  having 
jurisdiction  in  such  place,  subject  to  such  conditions  as  to  the  Court  may  seem  just. 
The  County  Court  has  exclusive  jurisdiction  therein;  but  sec.  11  empowers  a  plaint 
under  the  Act  to  be  removed  into  the  High  Court  by  order  of  a  judge  of  that  Court. 
An  appeal  is  given  to  either  party  aggrieved  by  the  decision  of  the  Court  in  law,  or  on 
the  merits,  or  in  respect  of  the  admission  or  rejection  of  evidence  (s.  11).  A  jjenalty,  not 
exceeding  £50  a  day,  is  incurred  by  disobedience  of  an  order  of  the  County  Court,  and 
may  be  enforced  in  the  same  manner  as  a  judguient  debt  (s.  10).  Two  months'  notice  of 
intention  to  take  proceedings  must  be  given  (s.  13). 

These  proceedings  are  not  of  a  criminal  or  penal  nature,  and  complainants  are  entitled 
to  discovery  (In  re  Derbyshire  County  Council  v.  Mayor  of  Derby,  [1896]  2  Q.  B.  53,  297  ; 
74  L.  T.  747). 

Sale  of  Exhausted  Parish  Land  Act,  1876,  c.  62. — If  there  is  any  disputed  claim 
to  an  interest  in  the  land,  or  if  any  person  entitled  to  such  interest  be  under  legal 
disability,  and  the  amount  of  value  in  question  does  not  exceed  £50,  the  local  Board 
must  direct  proceedings  in  the  County  Court  for  the  settlement  of  the  dispute,  or,  where 
no  dispute,  for  the  proper  disposal  of  the  amount  (s.  3). 

Settled  Land  Act,  1882,  c.  38. — By  sec.  46,  subsec.  10,  the  powers  of  the  Chancery 
Division  of  the  High  Court  may,  as  regards  land  not  exceeding  in  capital  value  £500,  or 
in  annual  value  £30,  and  as  regards  capital  money  arising  under  the  Act,  or  securities 
in  which  the  same  is  invested,  and  as  regards  personal  chattels  settled  or  to  be  settled  as 
in  the  Act  mentioned,  if  not  exceeding  in  value  or  amount  £500,  be  exercised  by  any 
County  Court  within  the  district  whereof  is  situate  any  part  of  the  land  which  is  to  be 
dealt  with,  or  from  which  the  capital  money  arises,  or  in  connection  with  which  the 
personal  chattels  to  be  dealt  with  in  the  Court  are  settled.  The  proceedings  are  to  be 
commenced  In'  petition  (Order  38,  r.  1).  The  Act  has  been  amended  by  the  Settled 
Land  Acts,  1884,  c.  18,  and  1890,  c.  69. 

Solicitors  Act,  1870,  c.  28.— By  sec.  8  every  question  respecting  the  validity  or 
effect  of  an  agreement  between  a  solicitor  and  his  client  as  to  his  remuneration  may  be 
examined  into,  enforced,  or  set  aside,  without  any  action,  on  motion  or  petition  by  the 
judge  of  a  County  Court  in  which  the  business  or  any  part  thereof  was  done  ;  or  if  the 
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business  was  not  done  in  any  Court,  and  the  amount  does  not  exceed  £50,  by  the  judge 
of  a  County  Court  which  wouki  have  jurisdiction  in  an  action  on  the  agreement.  As  to 
these  agreements,  see  article  Soltcitok. 

Stannaries  Court  (Abolition)  Act,  1896,  c.  45. — By  sec.  1  the  Court  of  the 
Vice- Warden  of  the  Stannaries  has  ceased  to  exist,  from  the  1st  January  1897,  except 
for  the  purpose  of  concluding  proceedings  then  pending ;  and  all  the  jurisdiction  and 
powers  of  the  Court  and  its  officers  have  been  transferred  to  such  County  Courts  as  the 
Lord  Chancellor  may  by  order  direct.  The  Lord  Chancellor  has,  by  order  dated  the 
16th  December  1896,  directed  that  the  County  Courts  of  Cornwall  be  the  said  Courts. 

The  practice  in  matters  so  transferred  is  regulated  by  the  County  Courts  (Stannaries' 
Jurisdiction)  Rules,  1897. 

Succession  Duty  Act,  1853,  c.  51.— By  sec.  50  any  person  dissatisfied  with  the 
assessment  of  the  commissioners  may,  if  the  sum  in  dispute  in  respect  of  duty  on  such 
assessment  does  not  exceed  £50,  upon  giving,  within  twenty-one  days  after  the  date  of 
such  assessment,  notice  of  ajjpeal  in  writing,  and  within  a  further  period  of  thirty  days 
a  statement  of  his  grounds  of  appeal,  appeal  to  a  judge  of  the  County  Court  for  the 
district  in  which  the  appellant  resides,  or  the  property  is  situated,  who  may  adjudicate 
upon  it  in  the  same  manner  as  a  judge  of  the  Court  of  Exchequer. 

Telegraph  Act,  1878,  c.  76. — By  sec.  4  any  difference  arising  between  the 
Postmaster-General  and  the  authority  having  the  control  over  streets  or  public  roads 
must  be  referred  to  the  police  or  stipendiary  magistrate  having  jurisdiction  within  the 
district ;  or  if  there  be  no  such  magistrate,  to  the  judge  of  the  County  Court  for  the 
district.  Either  jjarty  dissatisfied  with  his  award  may  within  twenty-one  days  require 
the  difference  to  be  referred  to  the  Railway  Commissioners. 

Tenants'  Compensation  Act,  1890,  c.  57,  is  to  be  construed  as  one  with  the 
Agricultural  Holdings  Act,  1883,  and  the  Allotments  and  Cottage  Gardens  Act,  1887 
{see  ante,  pp.  542,  543). 

Tithe  Act,  1891,  c.  8. — The  tithe  rent-charge,  whatever  its  amount,  is  to  be 
recovered  through  the  County  Court  of  the  district  in  which  the  lands  or  any  part 
thereof  are  situate,  which  has  exclusive  jurisdiction  in  the  matter  (s.  2,  subs.  1).     To 

■  enforce  payment  the  tithe  owner  must  file  with  the  registrar  a  notice  of  application,  Mith 
&  copy  for  each  person  to  be  served  (r.  2,  Forms  1,  2,  3).  The  registrar  fixes  the  day  for 
the  hearing,  and  serves  on  the  owner  one  of  the  said  copies  and  the  notice  prescribed 
'(Form  4).  When  the  occupier  is  liable  to  repay  the  owner,  notice  of  such  liability  is  to 
he  given  to  the  tithe  owner,  otherwise  the  owner  cannot  without  a  special  certificate  from 
the  Court  recover  from  the  occupier  (s.  2,  subs.  6,  rr.  36  to  38). 

The  tithe  owner  inust  file  a  copy  of  the  occupier's  liability  notice  with  the  registrai", 
who  must  then  cause  notices  to  be  served  on  the  occupier  (rr.  46) ;  proceedings  may  in. 
certain  cases  be  taken  without  naming  the  owner  (r.  13). 

A  respondent  desirous  of  opposing  an  application  must  file,  five  clear  days  before  the 
hearing,  a  notice  of  his  opposition  (r.  5),  with  the  grounds  of  opposition.  A  ground  not 
mentioned  in  the  notice  will  not  be  entertained,  except  by  consent  or  by  leave  of  the 
Court  (r.  11).     The  registrar  shall  the  same  dav  send  notice  thereof  to  the  applicant 

■  (r.  5).  If  no  notice  of  opposition  is  given,  and  the  amount  is  not  brought  into  Court, 
ihe  Court  shall  make  an  order  as  hereinafter  mentioned  (r.  8).  If  the  respondent  gives 
notice  of  opposition,  but  does  not  appear  on  the  hearing,  the  api)lication  may  be  granted 
without  proof,  but  the  same  costs  shall  be  alloAved  as  if  a  respondent  had  appeared 
'i(r.  10) ;  if  the  respondent  appears,  the  case  will  be  heard  in  the  ordinary  way  (r.  57). 
The  Act  imposes  no  personal  liability  on  the  occupier  or  owner  in  respect  of  tithe 
is.  2,  subs.  9) ;  if  the  lands  are  not  occupied  by  the  owner,  the  order  must  find  the  amount 
due,  and  appoint  a  receiver  of  the  rents  and  profits  of  the  lands  which  would  have  been 
liable  to  have  been  distrained  upon  under  sec.  85  of  the  Tithe  Act,  1836  (s.  2,  subss.  1,  3) ; 
if  the  lands  are  occupied  by  the  owner  the  order  must  find  the  amount  due,  and  instead 
of  appointing  a  receiver  must  appoint  an  officer  to  distrain  in  accordance  with  sec.  85  of 
the  Tithe  Act,  1836  ;  if  there  be  no  sufficient  distress,  the  officer  must  report  to  the 
applicant  and  to  the  Court  (r.  24)  ;  the  applicant's  remedy  will  then  be  under  sec.  82  of 
the  Tithe  Act,  1836,  to  obtain  possession  of  the  lands  (s.  2,  subs.  2). 

The  rules  provide  what  is  to  be  done  when  the  receiver  discovers  that  the  owner  is 
also  occupier  (r.  23,  Forms  12-16),  or  that  the  lands  are  let  at  su<'h  a  rent  as  will  not 
enable  him  to  recover  the  requisite  sum  from  the  occupier  (rr.  29-31,  Forms  22,  24).  As 
to  rights  and  duties  of  receiver,  see  rr.  18-22.  By  sec.  8  the  County  Court  also  has 
jurisdiction  to  remit  the  tithe  or  some  part  thereof,  where  the  tithe  payable  for  the 
twelve  months  next  preceding  the  day  on  M^hich  the  tithe  is  claimed  would  exceed 
two-thirds  the  annual  value  of  land  used  solely  for  agricultural  or  pastoral  purposes,  or 
for  the  growth  of  any  timber  or  underwood  (rr.  32-35,  Forms  5  and  25-27). 

By  sec.  6,  subsec.  2,  the  County  Court  may,  at  the  instance  of  the  collector  of  a  rate, 
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order  the  owner  of  the  land  to  pay,  not  only  the  amount  of  overdue  rates  out  of  the 
tithes  payable  by  him,  but  also  may  make  an  order  as  to  the  payment  of  future  rates, 
either  generally  or  for  a  time  limited  by  the  order. 

By  sec.  10,  subsec.  4,  the  County  Court  has,  under  sec.  2,  jurisdiction  to  make  an  order 
for  the  recovery  of  the  consideration  money  and  expenses  incident  on  the  redemption  of 
tithes  {B.  V.  Paterson,  [1895]  1  Q.  B.  31  ;  64  L.  J.  Q.  B.  20 ;  43  W.  K.  127). 

As  to  costs,  see  sec.  5,  and  rr.  42,  43,  52. 

There  is  a  right  of  appeal,  not  limited  as  to  amount,  to  the  High  Court,  given  by 
sec.  7,  to  any  party  dissatisfied  with  and  aggrieved  by  the  determination  or  direction 
of  the  judge  in  point  of  law  or  equity,  or  the  admission  or  rejection  of  any 
evidence. 

Trustee  Act,  1893,  c.  53. — Sec.  46  enacts  that  the  provisions  of  the  Act  with 
respect  to  the  High  Court  shall  in  their  application  to  cases  within  the  jurisdiction  of  a 
County  Court  include  that  Court,  i.e.  in  their  application  to  trust  estates  or  funds  not 
exceeding  £500  in  value  (County  Courts  Act,  1888,  s.  67,  subs.  5),  and  to  that  extent 
therefore  the  County  Court  has  jurisdiction  in  (1)  the  appointment  of  new  trustees  under 
sec.  25  ;  (2)  the  making  of  vesting  orders  under  sees.  26-40  ;  (3)  the  receiving  payment 
into  Court  by  trustees  of  moneys  or  securities,  even  where  the  minority  of  the  trustees 
refuse  to  concur  (s.  42  ;  see  also  sees.  67,  subs.  5,  and  70  of  the  County  Courts  Act,  1888  ; 
see  also  jurisdiction  under  Settled  Land  Act,  ante,  p.  551). 

Proceedings  must  be  commenced  by  petition  in  the  County  Court  of  the  district 
within  which  the  persons  or  any  of  them  making  the  application  reside  ;  the  practice  is 
governed  by  Order  38. 
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